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Court  of  Appeals  of  the  District  of  Columbia 


No.  5194. 

The  United  States  of  America  ex  Rel.  Chestatee  Pyrites 

&  Chemical  Corporation,  a  Corporation,  Appellant, 

; 

vs.  i 

Ray  Lyman  Wilbur,  as  Secretary,  &c. 


a  Supreme  Court  of  the  District  of  Columbia. 

At  Law. 

No.  76361.  i 

The  United  States  of  America  ex  Rel.  Chesta|tee  Pyrites 
&  Chemical  Corporation,  Petitioner, 

vs. 

Roy  0.  West,  Secretary  of  the  Interior,  Respondent. 

United  States  of  America, 

District  of  Columbia,  ss:  \ 

Be  it  remembered.  That  in  the  Supreme  Court  of*  the  Dis¬ 
trict  of  Columbia,  at  the  City  of  Washington,  in  said  Dis¬ 
trict,  at  the  times  hereinafter  mentioned,  the  following 
papers  were  filed  and  proceedings  had  in  the  above-entitled 
cause,  to  wit: 
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1  In  the  Supreme  Court  of  the  District  of  Columbia  as 
a  District  Court  of  the  United  States. 


At  Law. 

No.  76361. 

The  United  States  of  America  ex  Rel.  Chestatee  Pyrites 

&  Chemical  Corporation 

vs. 

Roy  0.  West,  Secretary  of  the  Interior. 

Petition  for  Review  and  Mandamus. 


Filed  Feb.  18,  1929. 


The  petition  of  the  United  States  on  the  relation  of  Ches¬ 
tatee  Pyrites  &  Chemical  Corporation  respectfully  repre¬ 
sents  : 


I.  The  relator,  Chestatee  Pyrites  and  Chemical  Corpora¬ 
tion,  is  a  corporation  duly  and  legally  organized  and  exist¬ 
ing  under  the  laws  of  the  State  of  Georgia,  a  citizen  of  the 
State  of  Georgia  residing  in  the  County  of  Fulton  in  said 
State  and  this  petition  is  brought  to  review  the  final  deci¬ 
sion  of  the  Secretary  of  the  Interior  upon  a  question  of 
law  which  has  heretofore  arisen  in  the  adjustment,  liquida¬ 
tion  and  payment  of  claims  under  the  Acts  hereinafter 
named  against  Roy  0.  West,  citizen  of  the  State  of  Illinois, 
officially  residing  in  the  District  of  Columbia. 

II.  That  the  said  Roy  0.  West,  respondent,  is  Secretary 
of  the  Interior  of  the  United  States,  and  as  such  charged 
with  the  administration  of  the  laws  of  the  United  States 
relative  to  the  War  Minerals  claims  and  especially  Section 
5  of  the  Act  of  March  2,  1919,  and  the  amendments  thereto 
including  the  amendment  entitled  “A  Bill  to  Amend  Sec¬ 
tion  5  of  the  Act  approved  March  2,  1919,  known  as  the 
War  Minerals  Act,”  approved  February  13th,  1929,  and 
such  respondent  is  sued  in  his  official  capacity  as  Secretary 
of  the  Interior  as  aforesaid. 

III.  The  said  respondent  as  Secretary  of  the  In- 
2  terior  and  his  predecessors  in  office  under  said  Sec¬ 
tion  5  of  said  Act  as  amended  was  and  is : 
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KAY  LYMAN  WILBUR,  SECRETARY,  ETC. 

4 ‘Authorized  to  adjust,  liquidate  and  pay  such  net  losses 
as  have  been  suffered  by  any  person,  firm  or  i  corporation, 
by  reason  of  producing  or  preparing  to  produce 
pyrites  *  *  *  in  compliance  with  the  request  or  de¬ 
mand  of  the  Department  of  the  Interior  *  *  *  to  sup¬ 

ply  the  urgent  needs  of  the  nation  in  the  prosecution  of  the 

Sfe  ^  J  } 

wai .  ; 

IV.  The  Chestatec  Pyrites  &  Chemical  Corporation,  be- 
tween  the  6th  day  of  April,  1917,  and  the  illth  day  of 
November,  1918,  in  preparing  to  produce  and  In  producing 
pyrites  in  compliance  with  the  request  of  the  Department 
of  the  Interior  to  supply  the  urgent  needs  of  the  nation  in 
the  prosecution  of  the  war,  made  expenditures:  and  incurred 
obligations  in  good  faith  upon  property  containing  pyrites 
in  sufficient  quantities  to  be  of  commercial  importance. 

V.  As  authorized  by  said  Act  of  March  2,  1919,  Section  5, 

the  Chestatee  Pyrites  &  Chemical  Corporation  did,  on  the 
5th  dav  of  March,  1919,  file  its  claim  with  the  Secretary  of 
the  Interior  seeking  and  praying  that  an  award  be  made  to 
it  under  said  Act  of  its  net  losses  for  the  expenditures 
made  and  obligations  incurred  by  complainant  in  good 
faith  upon  property  which  contained  pyrites  as  described 
in  said  Section  5  of  said  Act.  j 

VI.  In  the  said  petition  or  claim  of  the  Chestatee  Pyrites 
&  Chemical  Corporation  filed  as  aforesaid  on  the  5th  day  of 
March,  1919,  this  relator  as  part  of  said  expenditures  made 
and  obligations  incurred  claimed  interest  paid  by  it  and 
due  to  be  paid  by  it  thereafter  on  borrowed  money  neces¬ 
sary  to  be  borrowed  for  the  purpose  of  complying  with  the 
merest  and  demand  of  the  Secretary  of  the  Interior. 
Thereafter,  on  October  18,  1919,  Honorable  Franklin  K. 
Lane,  then  Secretary  of  the  Interior,  made  an  award  which 
was  considered  by  relator  wholly  inadequate.! 

VII.  Thereafter,  by  Act  approved  November  23,  1921, 
Chapter  137,  42  Stat.  322,  it  was  provided: 

3  “That  all  claimants  *  *  *  shall  be  reim¬ 

bursed  such  net  losses  as  they  may  have  incurred, 
and  are  in  justice  and  equity  entitled  to  from  the  appropri¬ 
ation  in  said  Act 

i 

and  the  Secretary  of  the  Interior  was  authorized : 
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“If  in  claims  passed  upon  under  said  act  (of  March  2nd, 
1919)  awards  have  been  denied  or  made  on  rulings  con¬ 
trary  to  the  provisions  of  this  amendment  (the  amendment 
of  Xovember  23,  1921)  or  through  miscalculation,  the  Sec¬ 
retary  of  the  Interior  may  award  proper  amounts  or  addi¬ 
tional  amounts.” 


and  the  then  Secretary! of  the  Interior,  Honorable  Albert  B. 
Fall,  did  review  the  claim  of  the  Chestatee  Pyrites  & 
Chemical  Corporation,  relator  herein,  and  did  require  a 
complete  study  of  the  facts  of  said  relator's  claim,  and 
among  other  things  required  an  investigation  thereof  by 
the  Chief  Accountant  in  the  AVar  Minerals  Relief  Division 


of  the  Department  of  the  Interior. 

YUI.  Said  Chief  Accountant  by  report  filed  September 
21,  1922,  among  other  things  found  and  reported  in  sub¬ 
stance  that  in  compliance  with  the  demands  and  request  of 
t lie  Government  and  in  a  legitimate  effort  to  produce  and 
iu  producing  pyrites,  relator  had  been  compelled  to  borrow 
and  expend  large  sums  of  money  and  had  agreed  to  pay  in¬ 
terest  thereon;  that  prior  to  Xovember  11,  1918,  relator 
had  actually  paid  interest  in  a  large  amount  and  there  had 
accrued  on  said  loans  further  interest  that  was  then  unpaid. 
Other  amounts  have  since  accrued  and  are  vet  accruing. 

IX.  Prior  to  making  said  loans  referred  to  in  the  report 
of  said  accountant  the  said  Secretary  of  the  Interior  Frank¬ 


lin  I\.  Lane  had  specifically  through  his  agents  urged  and 
requested  the  Chestatee  Pyrites  &  Chemical  Corporation, 
relator  herein,  to  borrow  the  sums  of  money  it  was  com¬ 
pelled  to  borrow  aforesaid  for  the  purpose  of  extending  its 
production  of  pyrites,  which  money  was  so  borrowed  and 
used. 


X.  The  Department  of  the  Interior  found,  under  undis¬ 
puted  evidence,  that  Chestatee  Pyrites  &  Chemical  Cor¬ 
poration,  by  reason  of  producing  and  preparing  to  pro¬ 
duce  pyrites,  in  compliance  with  the  request  and  de- 
4  mand  of  the  Department  of  the  Interior,  to  supply 
the  urgent  needs  of  the  nation  in  the  prosecution  of 
the  war  in  good  faith  expended  money  and  incurred  obliga¬ 
tions  in  response  to  such  request  and  demand,  and  that 
such  expenditures  so  made  and  obligations  thus  incurred 
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by  the  Chestatee  Pyrites  &  Chemical  Corporation  were 
made  in  good  faith  upon  property  which  contained  pyrites 
in  sufficient  quantities  to  be  of  commercial  importance;  and 
there  is  no  dispute  between  the  Department  of  the  Interior 
and  said  Chestatee  Pyrites  &  Chemical  Corporation  that 
said  corporation  is  entitled  to  receive  an  allowance  and 
award  for  its  net  losses  suffered  as  a  consequence  of  its 
compliance  with  said  request  and  demand. 

XL  Thereafter,  relator’s  claim  was  brought  before  the 

Honorable  Albert  B.  Fall,  then  Secretary  of  the  Interior, 

who  made  an  additional  award  to  relator,  said  award  being: 

based  upon  the  said  report  of  said  Chief  Accountant  and 

the  finding*  of  John  Briar,  Assistant  'War  Minerals  Relief 

Commissioner  of  the  Department  of  the  Interior.  In  said 

Assistant  Relief  Commissioner's  report  on  the  claim  of 

relator  it  was  found  that  the  Secretary  of  the:  Interior  in 

•> 

office  at  the  time  relator  was  requested  and  required  to 
produce  pyrites  and  to  make  said  loans  therefor  realized 
that  relator’s  mine  presented  opportunity  for  ;the  biggest 
production  of  pyrites  in  the  entire  country  and  “that  the 
said  Secretary  used  every  means  in  his  power  io  persuade 
claimant  to  develop  it.” 

XII.  Upon  the  coming  in  of  said  report  of  said  Briar,  the 
Honorable  Albert  B.  Fall  then  the  Secretary  of  the  Interior 
reviewed  the  same  making  allowance  to  relator  by  way  of  a 
further  award  but  specifically  and  definitely  denying  to 
relator  any  award  for  its  net  losses  incurred  by  reason  of 
payment  of  interest  on  borrowed  money  or  obligations  in¬ 
curred  to  pay  further  interest,  the  said  Secretary’s  con¬ 
clusion  being  in  substance  that  if  the  Congress  contemplated 
the  payment  of  interest,  such  award  would  not  preclude 
remedial  action  by  the  Congress. 

5  XIII.  Subsequent  Secretaries  of  the  Interior,  in¬ 

cluding  the  respondent  herein,  declined  and  refused 
to  make  award  in  allowance  for  such  expenditures  or  obliga¬ 
tions  incurred,  admitting  that  interest  had  been  paid  on 
borrowed  money  and  that  obligations  had  been  incurred  to 
pay  further  interest  but  holding  that  such  payments  did 
not  constitute  allowable  net  losses. 

XIV.  Thereafter,  the  Congress  of  the  United  States  by 
the  Act  hereinbefore  described,  approved  February  13th, 
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1929.  gave  jurisdiction  to  this  Court  to  review  the  final  de¬ 
cision  of  the  Secretary  of  the  Interior  upon  any  question  of 
law  which  had  arisen  or  which  might  thereafter  arise  in  the 
adjustment,  liquidation  and  payment  of  claims  under  said 
Section  5  of  the  Act  Approved  March  2nd,  1919,  and  amend¬ 
ments  thereto.  On  the  claim  of  this  relator  there  lias  been 
a  final  decision  of  the  Secretary  of  the  Interior  upon  a  ques- 
tion  of  law,  to-wit :  it  is  not  disputed  as  a  matter  of  fact 
that  relator  suffered  net  losses  by  reason  of  payments  of 
interest  on  money  borrowed  and  by  reason  of  obligations  to 
pav  such  interest  but  it  was  held  bv  the  Secretarv  of  the 
Interior  that  notwithstanding  relator  had  suffered  such  net 
losses,  the  amount  of  which  is  easily  ascertainable  that  such 
net  losses  were  not  such  as  were  required  to  be  paid  by 
the  said  Act  of  March  2nd,  1919,  as  amended. 

XV.  Since  the  passage  of  the  Act  approved  February 
13th,  1929,  respondent  while  not  denying  that  relator  has 
suffered  such  net  losses  declines  himself  to  make  an  award 
thereunder  and  this  petition  is  brought  to  review  the  final 
decision  of  the  Secretary  of  the  Interior  upon  the  question 
of  law  aforesaid  and  for  the  writ  of  mandamus. 

G  XVI.  That  the  Secretaries  of  the  Interior  and  the 


respondent  erred  in  law  in  not  finding  that  moneys 
paid  and  obligations  incurred  for  the  use  of  money  bor¬ 
rowed  as  aforesaid  resulting  in  net  losses  were  proper 
matters  to  be  allowed  in  making  an  award  under  said  Act 
of  March  2nd,  1919,  as  amended. 

XVII.  Wherefore  1  petitioner,  on  behalf  of  the  relator 
aforesaid,  prays: 

1.  That  this  Court  review  the  final  decision  of  the  Secre¬ 


tary  of  the  Interior  and  his  predecessors  in  office  upon  the 
question  of  law  involved  and  direct  said  Secretary,  respond¬ 
ent  herein,  to  make  an  award  of  such  amount  as  the  facts 
show  is  due  for  interest  paid  on  borrowed  money  and  for 
obligations  to  pay  interest  thereon. 

2.  That  a  writ  of  mandamus  be  issued  directing  the  re¬ 
spondent,  Roy  0.  West,  Secretary  of  the  Interior,  to  take 
jurisdiction  of  the  claim  of  relator  for  expenditures  made 
and  obligations  for  interest  incurred  as  hereinbefore  set 
forth  and  to  allow  such  sum  as  may  have  been  paid  or  con¬ 
tracted  to  be  paid  therefor,  and  to  adjust  and  pay  relator’s 
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net  losses  consisting  of  interest  paid  on  borrowed  money 
and  obligations  incurred  to  pay  interest  thereon. 

3.  That  such  other  order  or  orders  be  entered  as  the 
Court  mav  deem  necessary  under  the  law. 

*  A 

4.  That  a  rule  may  issue  requiring  respondent,  "Roy  0. 
West,  as  Secretary  of  the  Interior,  to  show  cause;  if  any  he 
can,  why  this  Court  should  not  review  said  final  decision  and 
why  a  writ  of  mandamus  should  not  issue  as  herein  prayed. 

CHESTATEE  PYRITES  CHEMICAL 
CORPORATION, 

By  GEO.  L.  PRATT, 

Vice-President  and  Treasurer. 


7  District  of  Columbia,  ss:  | 

George  L.  Pratt,  being  duly  sworn,  deposes  land  says 
that  he  is  vice  president  and  treasurer  of  Chestatee  Pyrites 
&  Chemical  Corporation,  and  as  such  is  authorized  to  file 
this  petition  and  make  this  affidavit;  that  he  has;  read  and 
knows  the  allegations  in  said  petition,  and  that  the  same  are 
true,  except  where  stated  on  information  and  belief,  and 
when  so  stated  he  believes  them  to  be  true. 

GEORGE  L.  PRATT. 


Subscribed  and  sworn  to  before  me  this  16th  day  of  Feb¬ 
ruary,  1929.  ! 

FLORENCE  M.  STEPHENSON, 
[notarial  seal.]  Notary  Public. 


My  commission  expires  April  28,  1931. 

EDGAR  WATKINS, 

Attorney. 
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8  Filed  Mar.  15,  1929. 

In  the  Supreme  Court  of  the  District  of  Columbia  as  a 
District  Court  of  the  United  States. 

At  Law. 

No.  76361. 

The  United  States  of  America  ex  Rel.  Chestatee  Pyrites 

&  Chemical  Corporation 

vs. 

Hoy  0.  West,  Secretary  of  the  Interior. 

Motion. 

In  the  above-styled  cause  relator  respectfully  shows  to 

the  Court  that  the  respondent,  the  Honorable  Roy  0.  West, 

has  ceased  to  hold  the  office  of  Secretarv  of  the  Interior  and 

•» 

that  that  office  is  now  held  bv  the  Honorable  Rav  Lvman 
Wilbur;  that  there  is  a  substantial  need  for  continuing  and 
maintaining  the  above-styled  cause  and  for  obtaining  an 
adjudication  of  the  questions  therein  involved. 

Wherefore,  within  six  (6)  months  after  the  termination 
of  the  service  in  the  office  of  Secretary  of  the  Interior  of 
the  Honorable  Roy  0.  West,  relator  moves  that  this  cause 
be  permitted  to  continue  and  be  maintained  against  his 
successor  in  office,  the  Honorable  Rav  Lvman  Wilbur. 

EDGAR  WATKINS, 
Attorney  for  Relator. 

Receipt  of  copy  acknowledged  this  Mch.  11,  1929. 

0.  H.  GRAVES, 

Atty.  for  Deft. 

Order. 

Notice  of  the  foregoing  motion  having  been  given,  and 
the  Honorable  Ray  Lyman  Wilbur,  Secretary  of  the  In¬ 
terior,  consenting  thereto,  it  is  ordered  that  Ray  Lyman 
Wilbur,  as  Secretary  of  the  Interior  be,  and  he  is  hereby, 
substituted  for  the  respondent  Roy  0.  West,  and  this  cause 
be  permitted  to  be  continued  and  maintained  against  Ray 
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Lyman  Wilbur  as  successor  in  office  of  respondent  Roy  0. 
"West. 

WENDELL  P.  STAFFORD, 

J  ud  ge. 

9  ( Copy. )  | 

l 

In  the  Supreme  Court  of  the  District  of  Columbia. 

No.  7G361.  Law. 

The  United  States  of  America  ex  Rel.  Chestatee  Pyrites 

&  Chemical  Corporation  j 

v. 

Ray  Lyman  Wilbur,  Secretary  of  the  Interior. 
Response  to  the  Rule  to  Shoiv  Cause. 


Filed  Mar.  15,  1929. 

Comes  now  Ray  Lyman  Wilbur,  Secretary  of!  the  Interior, 
and  responding  to  the  rule  to  show  cause  herein,  suggests 
to  the  Court  that  the  petition  for  review  presents  only  the 
following  question,  namely,  whether  or  not  one  who  was 
engaged  in  producing  or  preparing  to  produce  any  of  the 
minerals  named  in  said  act  and  sustained  a  ' net  loss  on 
account  of,  or  including,  interest  paid  on  borrowed  money, 
or  indebtedness  applied  as  capital  to  compliance  with  its 
provisions  is  entitled  to  have  such  interest  loss  reimbursed? 

This  question  was  decided  by  the  Secretary  of  the  In¬ 
terior  in  the  negative  in  connection  with  petitioner's  claim 
for  losses  sustained  under  section  5  of  the  War  Minerals 
Relief  Act  of  March  2,  1919  (40  Stat.  1272),  as  amended, 
and  as  shown  by  copies  of  the  various  decisions  of  the  Sec¬ 
retary  of  the  Interior  and  recommendations  of  the  War 
Minerals  Relief  Commissioners  marked,  respectively,  Ex- 
h-bits  A,  B,  C,  D,  and  E,  attached  hereto  and  made  a  part 
hereof. 

Under  the  act  of  February  13,  1929,  Public  No.  728,  70th 
Congress,  this  Court  is  vested  with  jurisdiction  to  review 
such  questions  of  law  as  may  have  been  decided  in  the  dis- 

2 — ol94a 
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position  of  petitioner’s  said  claim  by  the  Secretary 

10  of  the  Interior,  and  respondent  makes  no  objection 
to,  but  on  the  other  hand  invites,  a  review  of  such 

questions.  The  petition  for  review  presents  the  sole  ques¬ 
tion  for  which  petitioner  prays  a  review  herein,  and  it  is 
assumed  that  the  Court  will  confine  its  review  to  the  single 
question  raised. 

RAY  LYMAN  WILBUR, 

Secretary  of  the  Interior , 
Bv  E.  C.  FINNEY, 

Solicitor.  Interior  Department. 

0.  H.  GRAVES, 

Assistant  to  the  Solicitor. 

11  Ex.  A. 

(Copy.) 

Department  of  the  Interior,  War  Minerals  Relief  Commis¬ 
sion,  Washington. 


Commissioners:  John  F.  Shafroth,  Martin  D.  Foster,  Philip 

N.  Moore. 

June  5,  1919. 

The  Honorable  the  Secretarv  of  the  Interior. 

Dear  Mr.  Secretary: 

In  the  matter  of  Claim  No.  1,  Chestotee  Pyrites  and 
Chemical  Corporation  and  N.  P.  Pratt  and  George  L.  Pratt, 
referred  by  you  to  this  Commission  for  investigation,  vour 
Commission  beg  to  recommend  an  award  of  $133,578.46  as 
the  entire  sum  for  which  the  United  States  Government 
bears  any  moral  or  statutory  obligation. 

Very  truly  yours, 

(Signed)  JOHN  F.  SHAFROTH, 

M.  D.  FOSTER, 

PHILIP  N.  MOORE, 

Commissioners ,  War  Minerals  Belief  Commission. 
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12  Ex.  B. 

i 

(Copy.)  ; 

Department  of  the  Interior,  Washington. 

Ang.  8,  1919. 

Claim  No.  1. 

i 

In  re  Chestatec  Pyrites  &  Chemical  Corporation,  X.  P. 

Pratt,  and  George  L.  Pratt. 

The  above  is  a  claim  under  the  War  Minerals  Belief  Act 
(section  5,  act  of  March  2,  1919,  40  Slat.,  1274).  The  law 
authorizes  compensation  for  losses  incurred  in  the  produc¬ 
tion  of  pyrites  during  the  war  due  to  stimulation  by  the 
Government. 

Here  there  was  such  stimulation  commencing  June  18, 


filed  and  an 
upon  the  re- 


1917.  T  have  reviewed  the  record  and  brief 
award  of  $219,607.90  is  made.  This  is  based 
port  of  the  War  Minerals  Relief  Commission,  but  with  56.6 
as  the  percentage  of  stimulation  and  a  partial  allowance 
of  the  financing  item. 

Nothing  has  been  allowed  for  the  railroad  since  it  appears 
that  the  rails  were  bought  prior  to  the  stimulation  and 
the  correspondence  indicates  the  claimants’  purpose  to 
build  prior  to  the  Government’s  request.  No  allowance 
has  been  made  for  the  salaries. 

(Signed)  FRANKLIN  K.  LANE, 

Secretary . 

Ex.  C. 


13 


(Copy.) 


United  States  Department  of  the  Interior,  Office  of  the 

Secretary,  Washington. 


Claim  No.  1. 


October  15,  1919. 


In  re  Chestatee  Pyrites  and  Chemical  Corporation,  N.  P. 

Pratt,  and  George  L.  Pratt. 

In  the  above  claim  under  the  War  Minerals:  Relief  Act, 
section  5,  act  of  March  2,  1919  (40  Stat.  1274),  an  award 
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of  $219,607.90  was  made  August  S,  1919.  Nothing  was 
there  allowed  for  the  railroad. 

Additional  testimony  as  to  the  railroad  has  now  been 
submitted.  The  claimants  have  also  urged  that  the  amount 
of  expenditure  to  which  the  percentage  of  stimulation  was 
applied  should  be  increased. 

I  have  reviewed  the  record,  the  report  of  the  War  Min¬ 
erals  Relief  Commission  and  the  exceptions  thereto  filed. 
Xo  reason  is  found  for  disturbing  the  prior  ruling  as  to  the 
railroad.  To  the  amount  of  expenditure  upon  which  the 
percentage  of  stimulation  (56.6%)  is  applied,  the  sum  of 
$6,928.04  is  added. 

The  award  is  accordinglv  increased  to  $223,529.17. 

(Signed)  v  ’  FRANKLIN  K.  LANE. 
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Ex.  D. 


(Copy.) 


JB-WCS. 


September  22,  1922. 


Claim  Xo.  1. 


The  Chesatee  Pyrites  and  Chemical  Corporation,  Atlanta, 

Georgia. 

Memorandum  in  Review  of. 

This  claimant  had  a  partially  developed  plant  at  the  time 
of  government  interference,  and  the  claim  represents  the 
loss  due  to  the  expanded  operations  under  government 
stimulation,  [t  was  the  first  claim  considered  under  the 
original  War  Minerals  Relief  Act. 

The  Commissioners  had  had  no  experience  in  dealing 
with  big,  complex  claims,  and  therefore  no  rules  or  policies 
had  been  tested  by  actual  application.  They  attempted  to 
fix  the  loss  through  percentages,  that  is,  by  basing  it  upon 
the  proportion  the  amount  claimant  meant  to  expend  and 
produce  under  his  own  non-stimulated  plans  bore  to  the 
estimated  expenditure  and  production  of  the  bigger  mill, 
under  government  stimulation.  The  result  was  that  the 
percentage  fixed  by  the  Commission  was  increased  by  the 
Secretary  and,  later,  by  the  latter  still  further  increased, 
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with  the  claimant  insisting  that  all  were  too  low,  and  that 
the  per  cent  should  apply  to  all  the  expenditures  instead 
of  to  only  a  part  of  them. 

It  may  be  said  now,  without  criticism!  of  the  for- 
15  mer  Commission,  that  the  plan  was  unsatisfactory 
in  some  respects.  Percentages  and  ratios  were  con¬ 
fusing,  and  the  element  of  doubt  was  too  great.  A  more 
easily  understood  and  more  workable  plan  was!  adopted  in 
the  consideration  of  claims  which  came  later. 

In  the  present  review,  the  former  plan  is  not  ignored 
entirely,  as  will  be  seen  by  the  auditor’s  report,  but  the 
claim  is  considered  practically  de  novo,  in  the  belief  that 
it  is  better  to  apply  rules  which  have  grown  out  of  expe¬ 
rience,  and  with  which  examiners  are  familiar,  than  to 
merely  consider  the  alleged  errors  of  a  plan  which  is  un¬ 
familiar,  because  abandoned  long  before  the  amended  Act, 
under  which  we  are  now  considering  these  claims,  was 
passed.  The  auditor  was  directed  to  audit  this  claim  in  the 
same  manner  that  all  claims  are  now  being  audited.  This 
meant  that  he  was  to  treat  the  company  as  a  going  concern 
on  the  date  of  stimulation;  that  any  loss  or  profit  prior  to 
that  date,  concerning  which  even  claimant  and!  counsel  are 
not  in  perfect  agreement,  was  claimant’s  own,;  with  which 
the  Government  is  not  concerned;  that  all  expenditures 
during  the  stimulation  period,  or  which  properly  should  be 
charged  to  the  period,  were  to  be  listed;  that  deductions  for 
items  not  allowable  and  salvage  were  to  appear,  and  that 
the  net  loss  was  thus  to  be  shown. 


There  max  be  controversv,  later,  over  the  items  disal- 

lowed,  or  the  salvage,  but  the  jdan  itself  can  at  least 

16  be  understood  and  the  points  in  controversy,  if  con- 

troversv  should  follow,  will  not  onlv  be  reduced  in 
•  *  % 

number,  but  they  will  be  set  out  plainly.  By  this  method 
the  government  takes  no  account  of  the  operations  before 
stimulation,  when  it  was  not  responsible  for  either  losses  or 
profits,  but  ascertains  the  loss  during  the  stimulated  period, 
for  which  it  is  responsible,  by  simply  deducting  from  the 
expenditures  for  that  period  the  items  which  must  be  dis¬ 
allowed,  the  receipts  and  the  salvage.  Pursuant  to  these 
instructions  the  claim  was  audited,  and  the  auditor’s  re¬ 
port,  which  is  submitted  herewith,  shows  that  the  task  was 
performed  with  painstaking  care  and  intelligence.  Based 
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upon  that  report,  but  not  agreeing  with  the  conclusions  in 
every  particular,  the  expenditures,  deductions  and  net  loss 
are  hereinafter  set  out : 

It  will  be  observed  that  the  expenditures  for  the  build¬ 
ing  of  the  railroad,  which  heretofore  have  been  denied,  are 
allowed.  Considered  under  the  amended  Act,  and  in  the 
light  of  the  accepted  practice,  there  is  no  reason  whatsoever 
why  the  expenditures  for  this  railroad  should  not  be  com¬ 
pensated.  Claimant,  before  stimulation,  may  have  had  it  in 

mind  some  dav  to  build  the  road,  and  he  mav  have  taken 

•  /  « 

advantage  of  the  opportunity  to  purchase  some  rails  at  a 
low  price,  but  there  is  not  the  certainty  that  he  would  ever 
have  built  it.  A  fair  deduction  would  be  that  the  plan 
17  to  build  the  road  had  been  abandoned.  There  is  the 


certain! v  that  the  road  was  built  after  government 
stimulation;  that  Secretary  Lane  approved  if  he  did  not 
direct  the  building;  that  it  was  necessary  in  connection  with 
the  mining  project,  and  claimant  testifies  that  but  for  such 
stimulation  and  such  urgency  the  expenditure  would  not 
have  been  made.  The  record  is  so  clear,  and  so  complete 
as  to  details,  that  there  can  be  no  reasonable  doubt  as  to 
government  responsibility. 


Deductions. 


All  interest  charges  have  been  deducted.  It  is  not  be¬ 
lieved  that  the  Act  contemplates  the  payment  of  interest 
on  borrowed  capital.  Counsel  for  claimant  has  filed  a  brief 
on  this  point  in  which,  after  acknowledging  that  in  claims 
against  the  government,  interest  is  not  allowed  before  judg¬ 
ment,  lie  cites  exceptions  to  the  rule  and  attempts  to  place 
the  beneficiaries  of  this  Act  in  the  excepted  class.  He  points 

to  the  contributions  made  bv  citizens  in  aid  of  the  Revolu- 

%/ 

tionarv  War.  and  the  War  of  1812,  wherein  interest  was 


allowed  when,  finally,  these  advances  were  repaid  by  the 
government.  But  the  claimants  under  the  War  Minerals 
Relief  Act  do  not  stand  in  Iho  same  moral  relation  as  did 


the  persons  who  advanced  money  to  the  government  during 
the  Revolutionary  War  or  the  W~ar  of  1812.  The  difference 
is  that  the  early  patriots  placed  their  money  at  the 
18  disposition  of  their  government  without  expectation 
or  chance  of  profit,  but  with  the  probability  that  all 
would  be  lost,  while  claimants  under  the  War  Minerals  Re- 
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lief  Act  engaged  in  a  business  enterprise,  with,  hope  and 
the  expectation  of  profit.  The  government  now,  because 
it  publicly  urged  increased  production  of  ores,  voluntarily 
repays  net  losses  in  cases  where  the  hope  of  profit  was  not 
realized.  The  difference  is  plain. 

Counsel,  further,  cites  the  case  wherein  the  Slate  of  Xew 
York,  by  a  decision  of  the  Supreme  Court,  was  refunded 
interest  on  bonds,  which  were  issued  to  equip  troops  for  the 
Civil  War.  Here,  however,  there  was  between  the  State  of 
New  York  and  the  government  what  amounted  to  a  definite 
contract,  Secretary  Seward  having  wired  the:  New  York 
State  officers  to  raise  and  equip  the  troops  and  stating  that 
tlie  government  would  refund  to  the  State  the  expenses  in¬ 
curred.  Also,  Congress  had  passed  an  Act  authorizing  the 

refund.  That  is  whv  the  New  York  case  was  made  an 

* 

exception  to  the  rule  laid  down  by  the  Supreme  Court,  the 
language  of  which  rule  is  as  follows :  j 

‘‘Interest  is  not  to  be  awarded  against  a  sovereign  gov¬ 
ernment  unless  its  consent  to  pay  interest  has  j  been  mani¬ 
fested  by  an  Act  of  its  Legislature,  or  by  a  lawful  contract 
of  its  executive  officers. ” 


There  were  present  in  the  New  York  case  what  the  Su¬ 
preme  Court  held  to  be  a  “lawful  contract,’ ’  which  contem¬ 
plated  the  repayment  of  interest,  and  the;  necessary 
legislative  action. 

19  Counsel  also  bases  the  claim  for  interest  upon  the 
equity  provision  of  the  War  Minerals !  Act.  The 
equity  provision  is  a  broad  provision.  The  Act,  it  is  sup¬ 
posed,  would  be  administered  in  equity  even  though  the 
provision  were  absent.  But  the  provision  which  says  that 
no  profits  shall  be  allowed,  is  a  specific  provision,  not  to 
be  ignored  on  the  ground  that  “equity”  would  prevent  its 
observance.  It  is  because  of  this  specific  provision  that 
interest  on  an  operator’s  own  money  can  not  be  allowed, 
for  such  compensation  would  be  in  the  nature  of  a  profit 
to  him.  If,  therefore,  interest  is  to  be  allowed  to  the  man 
who  operated  on  borrowed  capital,  it  must  b0  upon  the 
theory  that  he  is  to  be  treated  differently  from  the  man  who 
risked  his  own  money  in  the  enterprise;  that  claimants  who 
had  no  capital  of  their  own,  but  had  to  borrow,  are  to  be 
made  a  favored  class.  If  the  provision  of  the  Act  relating 


16 


UNITED  STATES  OF  AMERICA  EX  EEL.,  ETC.,  VS. 


to  profits  prevents  an  allowance  for  interest  to  the  man  who 
used  his  own  money,  it  applies  to  all  other  claimants  as  well. 
If  Congress  had  intended  to  allow  interest  on  borrowed 
capital  undoubtedly  it  would  have  provided  for  interest  on 
In  rested  capital,  whether  borrowed  or  not.  In  prohibit¬ 
ing*  the  payment  of  interest  on  invested  capital,  by  includ¬ 
ing*  the  no  profits  provision,  the  payment  of  interest  on 
borrowed  capital  was  likewise  prohibited.  It  is  difficult 
in  law  or  practice  to  place  the  man  who  has  no  capital  on 
exact  footing*  with  the  man  who  has.  The  disad- 
20  vantage  of  having  no  capital  is  recognized  in  the 
business  world,  and  the  borrowing*  operator  always 
is  compelled  to  stand  the  charges  which  lack  of  capital 
entails.  Unless  it  is  to  be  held  that  interest  on  capital  is 
not  profit,  the  conclusion  is  inevitable  that  the  interest  loss 
sustained  through  the  borrowing  of  capital  is  the  opera¬ 
tor's  own  loss  and  can  not  here  be  compenated. 


Would  Apply*  to  Purchase  of  Property. 


The  arguments  which  ordinarily  are  used  to  support  the 
repayment  of  interest  apply  with  equal  force  to  reimburse¬ 
ment  for  purchase  of  property.  How,  it  is  asked,  could  a 
miner  without  capital  be  expected  to  respond  to  the  appeals 
of  the  government  for  ore  if  he  did  not  borrow  the  monev, 
and,  having  borrowed  it  and  produced  the  ore,  why  is  the 
interest  he  paid  not  a  legitimate  item  of  expenditure  under 
the  Act.  Alight  it  not  as  well  be  asked  how  a  man  having 
no  mining  property  could  answer  the  appeal  unless  he  pur¬ 
chased  or  leased  mining  lands,  and  if  he  did  so  purchase  or 
lease  lands  and  thereby  produce  ore,  would  the  purchase 
price  not  be  a  legitimate  expenditure  ? 

But  if  the  Congress  had  contemplated  reimbursement  for 
purchase  of  property,  many  more  millions  than  are  repre¬ 


sented  in  the  War  Minerals  fund  would  have  been 
21  appropriated,  and  provision  would  have  been  made 
for  taking  over  of  title  to  the  property.  It  is  a  wrong 
inference  to  say  that,  in  issuing  appeals  for  increased  pro¬ 
duction,  the  government  assumed  a  moral  obligation  to  sup¬ 
ply  men  with  capital,  to  pay  the  cost  of  securing  capital,  or 
to  take  over  mining  lands  at  cost  to  the  owners  thereof. 
It  is  equally  erroneous  to  read  into  the  Act  a  legal  direction 
that  expenditures  of  this  character  be  compensated.  When 
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Congress  permits  the  payment  of  interest  by  special  Act 
it  is  subject  to  conditions,  such  as  rate  of  interest,  period 
of  time,  etc.,  none  of  which  conditions  appear;  either  in  the 
original  or  the  amended  Act.  At  the  time  the  Act  was 
amended,  last  November,  Congress  and  claimants  well  knew 
that  the  Act  was  interpreted  by  those  who  were  administer¬ 
ing  it  to  prohibit  repayment  for  interest.  Then  was  the 
time  the  question  should  have  been  raised  and  Congressional 
expression  secured.  It  has  been  contended!  before  this 
writer  that  the  government,  in  publicly  urging  increased 
production  of  these  ores  and  not  at  the  same  time  furnish¬ 
ing  or  offering  to  furnish  the  capital  required,  thereby  as¬ 
sumed  the  obligation  to  repay  interest  charges  where  bor¬ 
rowing  was  necessary.  Conversely,  may  it  not  be  said  that 
by  not  offering  to  furnish  capital  the  government  gave 
notice  that  the  matter  of  capital  was  the  miner  Is  own  affair. 
The  argument  is  further  met  by  the  fact  that;  the  govern¬ 
ment  permits  the  payment  of  interest  through  specific  legis¬ 
lative  action  and  not  through  obligations  created  as  de¬ 
scribed. 


22 


Financing  Charges. 


If,  then,  the  general  published  appeals  for  increased  pro¬ 
duction  did  not  relate  to  the  furnishing  of  capital  to  those 
who  did  not  have  it,  or  the  payment  of  interest  to  those  who 
did,  and  if  the  Act  which  followed  contains  no  .specific  pro¬ 
vision  for  financing  charges,  the  repayment  of  the  latter 
must  find  its  authority  in  the  wide  discretion  given  the 
Secretary  of  the  Interior  in  the  administration  of  the  Act. 
There  is  no  legal  prohibition  of  the  allowance  of  a  financing 
charge,  and  if  it  were  shown  that  the  Government  has  spe¬ 
cifically  directed  claimant  to  finance  his  operations  sub¬ 
stantially  in  the  manner  in  which  they  were  financed,  the 
Secretary  might,  in  his  discretion,  allow  any  part  or  all  of 
such  expenditure.  And  in  the  event  of  such  allowance,  it 
would  not  mean  that  a  hard  and  fast  rule  had  been  adopted 
which  would  make  repayable  financing  charges  due  alone 
to  general  published  appeals  for  increased  production,  nor 
would  it  mean  that  bonuses  or  promotion  charges  which,  in 
fact,  were  only  excessive,  usurious  interest  charges,  are  to 
be  compensated.  It  would  only  mean  that  in  claims  where 
the  government  through  its  agents  was  a  party  to  the  financ- 

3— 5194a 
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'  ing,  the  fact  might  be  taken  into  consideration  by  the  Secre¬ 
tary  in  fixing  the  award. 

In  this  particular  case,  as  is  testified,  the  then 
23  Secretary  of  the  Interior  personally  requested  one 
of  the  claimants  to  operate  the  properties  on  a  big- 
scale,  which  claimant  at  first  declined  to  do,  unless  the  gov¬ 
ernment  should  underwrite  the  venture.  This,  of  course, 
was  impossible,  and,  after  some  delay,  the  Secretary, 
through  his  personal  agent,  requested  Ashcraft  and  Wilkin¬ 
son  to  use  their  influence  to  induce  claimant  to  enlarge  his 
operations,  and  further,  he  asked  them  to  assist  in  financ¬ 
ing  him.  Ashcraft  and  Wilkinson  did  so  use  their  influence, 


and  with  success,  and  did  finance  claimants,  for  which 
financing  claimant  is  obligated  for  a  large  amount.  Claim¬ 
ant  contends  that  the  plan  adopted  was  not  more  expensive 
than  would  have  been  the  raising  of  the  monev  bv  the  sale 
of  bonds,  or  through  any  of  the  other  promotion  plans 
which  were  in  use  during  the  war  period.  This,  in  sub¬ 
stance,  is  claimant’s  side  of  the  matter,  and  he  asks  that 
the  cost  of  financing  be  compensated. 

Ashcraft  and  Wilkinson  were  prominent  in  financial  af¬ 
fairs.  They  had  made  a  great  deal  of  money  in  pyrites 
dealings  because  of  the  war.  It  is  established  that  they 
urged  claimant  to  enlarge  his  enterprise,  and  that  they 
volunteered  to  secure  the  monev  therefor.  Tliev  mav  have 

+  •  V 

acted  partly  in  response  to  the  request  of  the  Secretary, 

partly  through  patriotic  motives,  and  partly  because  of 

the  contract  which  they  hoped  to  make  and  did  make  with 

claimant.  Claimant  was  to  pay  6  per  cent  on  the  loan 

24  to  the  bank  and,  in  addition,  was  to  pay  Ashcraft 

and  Wilkinson  from  fifty  cents  to  one  dollar  a  ton 

upon  the  entire  production  of  the  new  mill  up  to  335,000 

tons.  As  it  was  confidently  expected  that  the  new  mill 

would  run  to  its  full  capacity,  they  stood  to  make  hundreds 

of  thousands  of  dollars  in  the  deal.  What  tliev  reallv  did 

*  » 

in  consideration  of  the  contract  was  to  assume  a  risk  of 


loss.  If  they  had  merely  pointed  the  way  by  which  the 
money  was  secured,  without  incurring  any  risk  themselves, 
the  contract  would  be  outrageous.  But  the  record  shows 
that  while  they  assumed  a  risk,  they  took  pains  to  make  the 
risk  as  small  as  possible.  They  made  the  contract  with  the 
Chestatee  Company  but  in  addition  to  the  company’s  notes 
required  the  personal  endorsement  of  the  notes  by  claim- 
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ants.  They  took  what  amounted  to  a  lien  upon  the  property 
of  the  claimant  company  and  the  ore  in  the  ground.  And 
in  order  to  make  the  chance  for  profit  as  large  as  possible, 
claimant  was  required  to  make  Ashcraft  and  Wilkinson  the 
exclusive  sales  agent  for  the  ore,  for  which  they  were  to 
be  paid  a  brokerage  fee  of  25  cents  per  ton.  There  were 
four  seccess uve  contracts  by  which  the  $695,000  was  fur¬ 
nished  the  claimant  company,  the  last  being  more  favorable 
to  Ashcraft  and  Wilkinson  than  those  which  preceded  it. 
It  provided  for  the  payment  of  $250,000  to  Ashcraft  and 
Wilkinson  for  their  services  in  securing  a  loan  of 

25  $695,000,  and  in  addition,  for  a  brokerage  fee  of  25 
cents  per  ton  on  the  ore.  This  tells  the  story.  It 

shows  that  the  amount  to  be  paid,  not  considering  the 
brokerage  fee,  was  more  than  thirty  five  per  cent  of  the 
loan — a  per  cent  for  financing  far  above  that  allowed  in  the 
wild  cat  schemes  with  which  the  countrv  is  familiar.  To 
consider  the  financing  charge  in  comparison  with  the  esti¬ 
mated  receipts  for  ore,  as  the  auditor  has  done,  obviously 
is  not  the  proper  view.  The  correct  way  to  determine 
whether  or  not  a  financing  charge  is  too  high,  is;  to  compare 
it  with  the  amount  of  the  loan.  If,  for  instance,  the  receipts 
from  the  sales  of  ore  should  amount  to  $5,000,000,  the  per 
cent  of  the  financing  charge  contained  in  this  contract  as 
compared  with  the  $5,000,000  would  be  very  small,  but  the 
fact  would  still  remain  that  this  claimant  was  to  pay  Ash¬ 
craft  and  Wilkinson  $250,000  for  a  loan  of  $695, *000.00. 

When  a  man  in  the  ordinarv  course  of  business  secures  a 

%• 

loan,  the  commission  is  based  upon  the  amount  of  the  loan 
and  not  upon  the  value  of  the  product  which  the  borrower, 
as  a  result  of  the  loan,  might  place  upon  the  market.  Of 
course,  Ashcraft  and  Wilkinson  are  not  the  claimants  here, 
although  thev  will  benefit  more  than  will  the  claimants  if 
an  award  be  made,  and  whether  or  not  thev  drove  a  hard 
bargain  with  claimants  is  not  essential  except  as  it  bears 
upon  the  recognition  of  this  financing  contract  as  an  obli¬ 
gation  incurred  and  to  be  compensated.  The  real 

26  question  is :  j 

Was  the  financing  contract  such  an  obligation  as 
should  be  repaid  by  the  government  in  whole  or  in  part? 

As  to  the  allowance  of  the  entire  amount,  there  can  be  no 
question  that  it  would  not  be  warranted.  It  would  mean 
payment  to  Ashcraft  and  Wilkinson  for  ore  still  in  the 
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ground,  and  which  probably  never  will  be  mined.  The  un¬ 
fulfilled  part  of  the  contract,  if  ever  it  was  to  be  recognized 
under  the  Act,  was  invalidated  when  Ashcraft  and  Wilkin¬ 
son,  having  a  lien  upon  the  ore  in  the  ground,  consented  to 
its  disposal.  When  they  took  part  in  disposing  of  all  the 
property  of  the  Ohestatee  Company,  and  winding  up  its 
affairs,  they  were  estopped  from  holding  that  company,  or 
the  I’ratts  liable  for  1  he  fulfillment  of  the  contract.  It  is 
an  error  to  hold  that  the  provision  in  the  Act  relating  to 
obligations  incurred  means  that  anv  obligation  whatsoever 
must  be  compensated.  The  language  should  be  interpreted 
in  connection  with  the  language  of  the  entire  Act.  The  obli¬ 
gation  must  relate  to  producing  or  preparing  to  produce 
ore,  and  it  must  be  a  reasonable  obligation,  such  as  would 
be  incur  re/d  by  a  reasonably  prudent  man.  Moreover,  the 
amount  that  would  be  repayable  would  be  the  amount  for 
which  the  creditor  could  secure  judgment  in  a  court.  The 
act  contains  a  few  mandatory  provisions,  the  mean- 
27  ing  of  which  can  hardly  be  misconstrued,  and  the 
general  administration  is  left  to  the  wise  discretion 
of  the  Secretary  of  the  Interior  for  the  purpose,  undoubt¬ 
edly,  of  preventing  the  payment  of  ridiculous,  unfounded 
or  unreasonable  charges  and  to  give  to  claimants  the 
amounts  to  which  they  are  in  justice  and  equity  entitled. 

In  the  first  award,  Secretary  Lane  allowed  $18,112.00  for 
financing,  lie  reached  this  amount  by  the  following 
process:  He  first  found  that  the  per  cent  of  stimulation 
which  should  be  granted  claimant  was  56.6.  On  that  basis 
$-120,000  of  the  loan  was  considered  admissible.  He  held 
that  10  per  cent  would  be  a  reasonable  allowance  for 
financing,  and,  applying  the  56.6  per  cent  of  stimulation 
to  10  per  cent  of  $320,000,  the  financing  allowance  was 
found  to  be  $18,112.00. 

I  am  of  the  opinion  that  10  per  cent  is  a  reasonable  al¬ 
lowance  for  financing  in  this  particular  claim.  The  amount 
of  money  required  to  meet  the  government  demands  was 
so  great  as  to  make  the  securing  of  it  by  ordinarv  means 
almost  impossible.  The  activities  of  the  government  to 
induce  Ashcraft  and  Wilkinson  to  finance  claimant,  so  that 
war  needs  might  be;  met  quickly  and  in  large  measure, 
were  personal,  direct  and  effective.  The  fact  that  Secretary 
Lane  who  himself  had  a  part  not  only  in  the  stimulation  of 
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claimant  but,  through  suggestion,  in  the  financing, 
28  recognized  that  Ashcraft  and  Wilkinson  had  per¬ 
formed  a  service  to  the  government,  is  evidence  of 
that  service;  and  while  the  contract  which  tliev  had  with 
claimant  furnishes  no  basis  for  fixing  the  amount  to  be 
allowed,  a  fair  adjustment  can  be  reached  by  a  study  of  all 
the  event-  connected  with  the  transaction.  Secretary  Lane 
was  warranted  in  making  an  allowance  of  10  per  cent,  but 
the  application  of  the  56.6  per  cent  both  as  to  the  amount 
of  the  loan  and  the  10  per  cent  itself  operates  to  bring  the 
allowance  less  than  it  should  be.  The  total  amount  of  this 
loan  was  $695,000.  Of  this  amount  $50,000  was  used  in  the 
period  before  stimulation.  The  10  per  cent  for  financing 
should  apply  only  to  the  amount  of  the  loan  which  went 
into  stimulated  operations,  namely,  $645,000,  so:  that  the 
allowance  which  is  here  recommended  is  $64,500.00. 


Salvage. 


The  question  of  salvage  is  perplexing  in  nearly  all  claims, 
but  here  it  is  unusually  complex  and  difficult.  The  claim¬ 
ant  when  submitting  the  claim,  estimated  the  usable  value 
of  all  the  property  at  $200,000,  but  that  was  not  intended 
to  be  an  estimate  of  the  salvage  value,  for  it  was  stated  at 
the  time  that  there  was  no  salvage  value,  because  by  the 
terms  of  the  lease  the  machinery  and  equipment,  or  practi¬ 
cally  all  of  it,  could  not  be  removed  from  the  property. 

Claimant,  it  appears,  in  offering  to  accept  a  deduc- 
29  tion  of  $200,000,  did  so  in  the  belief  that  the  equip¬ 
ment  which  tliev  would  have  used  in  their  own  non- 
stimulated  operations,  would  have  cost  that  amount,  and 
in  consenting  to  such  deduction  it  was  on  the  supposition 
that  there  would  be  no  deductions  for  interest, ;  salaries, 
etc.  It  was,  in  fact,  a  settlement  proposition.  !  Passing 
from  the  conjectural,  let  us  see  what  was  actually  realized 
when  this  property  was  disposed  of  to  the  Piedmont  Cor¬ 
poration.  The  claimant  company  had  a  floating  indebted¬ 
ness  of  $50,000,  which  it  could  not  pay  and  which  threat¬ 
ened  to  force  it  into  bankruptcy.  The  Piedmont  Corpora¬ 
tion  assumed  this  debt.  The  Piedmont  Corporation,  as  a 
further  consideration,  transferred  to  claimant  company 
$150,000,  of  its  preferred  stock.  The  question  is,  is  this 
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stock  worth  its  face;  value?  Claimant  asserts  that  it  is 
worth  nothing  at  the  present  time,  and,  in  view  of  the  de¬ 
moralized  condition  of  the  business  which  the  Piedmont 
Corporation  was  or  is  to  carry  on,  there  are  good  grounds 
for  the  contention.  But  it  is  the  policy  to  ascertain  the 
value  at  the  time  of  the  Armistice,  and,  therefore,  the  claim¬ 
ants’  own  statement  on  that  point  is  taken  for  a  basis.  The 
total  face  issue  of  the  stock  was  $1,000,000.  If  this  stock 
represented  an  actual  property  value  of  $200,000,  it  was 
worth,  as  may  readily  be  computed,  20  cents  on  the  dollar 
and  the  value  of  the  $150,000  in  stock  transferred  to 

30  the  claimant  company  would  be  $30,000.  I  am  of  the 
opinion  that  this  plan  of  ascertaining  the  deductible 

value  of  the  stock,  is  as  equitable  as  any  that  might  be 
adopted.  The  items  of  sales  of  equipment  previously  must 
be  added  to  the  foregoing  salvage,  but  they  are  not  in  dis¬ 
pute  and  are  set  out  in  the  schedule  of  deductions. 

Then  comes  the  equipment  which  was  purchased  before 
stimulation,  but  used  during  stimulation,  which  the  auditor 
presents  for  consideration  in  connection  with  salvage.  As 
a  matter  of  historv  the  abator  states  that  in  the  Denison 
claim,  Xo.  30,  the  former  Commission  allowed  the  cost  of 
equipment  purchased  before  stimulation  and  took  no  ac¬ 
count  of  salvage,  and  he  thinks  that  the  Chestatee  claim  is 
on  all  fours  with  the1  Denison  claim.  If  the  auditor  is  right, 
the  action  of  the  former  Commission  will  not  be  accepted 
as  a  precedent  to  be  followed,  and  the  Denison  claim,  which 
is  still  before  the  Commissioner  for  review,  will  be  adjusted 
in  harmony  with  the  principles  that  are  here  being  ap¬ 
plied  to  the  Chestatee  claim.  It  should  be  stated  in  this 
connection,  however,  that  examiners  for  the  present  Com¬ 
missioner  regard  the  two  claims  as  materially  dissimilar. 
The  soundness  of  these  diverging  views  will  have  judgment 
when  a  recommendation  as  to  the  Denison  claim  is  made. 

The  plan  of  the  present  Commissioner  in  adjustment  of 
claims  where  the  plant  was  a  going  concern  at  the 

31  time  of  stimulation,  and  the  reasons  therefor,  mav 

• 

be  stated  in  a  few  words. 


Equipment  and  machinery  purchased  before  stimulation 
but  used  during  stimulation,  will  be  given  a  liberal  rental 
or  depreciation  credit  only.  The  reason  why  its  purchase 
price  will  not  be  allowed  is  because  the  government  was  in 
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no  wise  responsible  for  its  purchase,  and  the  claimant  at 
the  moment  he  purchased  the  property,  had  incurred  any 
loss  that  might  come,  and  that  loss  was  therefore  his  own. 
To  allow  for  its  purchase  would  be  in  fact  to  allow  for  the 
purchase  of  property. 

Supplies  which  were  purchased  prior  to  stimulation  and 
used  during  stimulation  and  thereby  made  completely 
valueless,  such  for  instance  as  coal,  will  be  compensated 
in  full. 

To  hold  that  when  the  government  interfered  it  destroved 
claimant's  estate  and  deprived  him  of  probable  profits, 
which  should  be  compensated,  as  has  been  suggested,  is  not 
sound.  First,  that  would  mean  an  allowance  of  profits, 
which  is  specifically  prohibited  by  the  Act,  and  the  profits 
would  be  merely  estimated  profits  which  might  never  have 
been  realized.  Second,  the  government  onlv  savs  to  claim- 
ants  that  it  will  reimburse  the  actual  net  loss  that  was  sus¬ 
tained  for  the  stimulation  period. 

In  this  review  it  is  held  that  the  claimant  is  fairlv  en- 

• 

titled  to  a  rental  or  depreciation  allowance  of  20  per 
32  cent  of  the  machinery  and  equipment  purchased  be¬ 
fore  stimulation  but  used  during  stimulation,  and 
the  entire  purchase  price  of  the  supplies  which  were  so  used 
or  consumed  and  deprived  of  all  salvage  value.  ’It  is  un¬ 
derstood,  of  course,  that  ordinarily  there  must  not  be  a 
deduction  for  salvage  on  equipment  and  machinery  where 
rental  only  is  allowed.  In  this  claim  the  equipment  and 
machinery  so  rented  was  a  part  of  the  plant  as  finally  sold, 
and  salvaged,  but  that  fact  was  considered  when  the  amount 
of  salvage  of  the  entire  property  was  fixed,  and  therefore 
the  20  per  cent  now  mentioned  for  rental  is  not  subject  to 
increase  on  account  of  salvage.  The  amount  of  the  pre¬ 
stimulation  expenditures  to  which  the  20  per  cent  rental 
should  apply  is  $132,139.31,  which  makes  an  allowance  of 
$26,427.86  for  that  item.  The  cost  of  miscellaneous  items 
in  the  same  period,  which  should  be  compensated  in  full 
is  $16,901.07.  i 

A  subsistence  allowance  of  $4,032  for  G.  L.  and  N.  P. 
Pratt  was  substituted  for  the  salary  charge  of  $25,966.67 
which  appears  in  the  claim.  A  straight  salary  allowance  to 
a  partner  or  part  owner  of  a  property  would  mean  the 
granting  of  a  profit  to  him.  Subsistence  is  allowable,  but  if 
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he  is  to  receive  compensation  above  subsistence  it  must  come 
from  profits  earned  by  the  corporation  or  partnership. 

The  claim  as  adjusted  according  to  the  foregoing  deci¬ 
sions,  is  as  follows : 


33  Expenditure: 

June  18,  1917,  to  Xov.  11,  1918,  agreed  upon 
bv  the  auditor  for  the  government  and  the 
auditor  for  claimant .  $784,791 . 14 


Deductions : 


Ore  sales .  $82,077  87 

Executive  salaries  .  25,966.67 

Interest  .  .  40,795.13 

Taxes .  834.76 

Real  estate .  750.00 

Legal  services  .  585  75 


Salvage : 


$151,010  18 


Salvage  for  stimulation  period  on 
basis  of  $80,000  from  Piedmont 

Corporation  .  $47,546.73 

Cash  received  for  Sundry  Equip¬ 
ment  .  7,695  00 


Add  allowances: 


$55,241 . 73  206,251 . 91 


$578,539 . 23 


Rents  from  property  included  in 
deductions  in  operations  a/c  .  .  .  $2,881 .63 

Per  diem  G.  L.  and  N.  P.  Pratt,  in 
lieu  of  salary,  508  days  each 

@$4.00  .  .  4,064.00 

Rental  or  depreciation  on  Pre¬ 
stimulation  plant,  etc.  20  per 
cent  of  $132,139.31  .  26,427 . 86 
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Misc.  items,  tools,  material,  for 
water  supply,  etc.,  purchased  be¬ 
fore  stimulation  but  used  in  the 
stimulated  operations  and  their 
value  thereby  totally  destroyed  16,901  07 
Financing  contract  10%  of  $645,- 

000  .  64,500 . 00 

-  114,774  56 


Less  award  heretofore  made  and  paid 
Net  loss  . 


Q  O 


223,529  17 


$469,784  62 


34  I  am  of  the  opinion  that  the  net  loss  ;for  which 
claimant  should  now  be  compensated  is  $469,784.62, 
and  I  recommend  an  additional  award  of  that  amount. 

In  reviewing  this  claim  T  have  been  struck  by  the  magni¬ 
tude  of  the  expenditures  and  the  possibilities  of  output. 
The  very  bigness  of  it  tended  to  lead  an  examiner  uncon- 
sciously  to  fail  to  give  claimant  full  justice,  but  that  I  have 
tried  to  overcome.  If  I  have  seemed  to  deal  with  it  liberally, 
it  was  because  the  record  showed  that  the  then  Secretary  of 
the  Interior,  realizing  no  doubt  that  this  property  presented 
opportunity  for  the  biggest  production  of  pyrites  in  the 
entire  country,  used  every  means  in  his  power  to;  persuade 
the  claimant  to  develop  it.  It  is  true  that  he  could  not  and 
did  not  guarantee  claimant  against  loss,  but  his  full  in¬ 
fluence  short  of  underwriting  the  project  was  exerted.  Al¬ 
ways,  too,  there  was  a  realization  that  claimant,  in  respond¬ 
ing  to  government  request,  will  suffer  great  financial  loss, 
notwithstanding  the  generous  provisions  of  the  War  Min¬ 
erals  Relief  Act.  It  would  be  too  much  to  sav  that  the 
recommendations  contained  herein  offer  a  perfectly  ac¬ 
curate  adjustment,  but  it  is  believed  that  they  approach 
justice  and  equity  as  closely  as  can  be  expected  in  view  of 
the  complexity  of  the  claim. 

(Recommends  additional  award  of  $469,784.62.) 

(Signed)  JOHN  BRIAR, 

Assistant  Commissioner . 


4— 5194a 
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Ex.  E. 

( Copy. ) 

The  Secretary  of  the  Interior,  Washington. 


September  28,  1922. 


Claim  No.  1. 

The  (  liestatee  Pyrites  and  Chemical  Corporation,  Atlanta, 

Georgia. 


Additional  Memorandum  by  the  Secretary .  to  be  Attached 
to  the  Records  of  the  Assistant  Commissioner  as  Part  of 
the  Record  Herein. 

I  have  investigated  this  case  and  listened  with  great  in¬ 
terest  and  a  large  degree  of  sympathy  to  the  statements 
made  bv  Counsel  for  the  Claimants,  and  to  the  arguments 
advanced  with  reference  to  the  matter  of  allowing  interest 
upon  this  claim;  additional  allowance  for  services,  and  an 
allowance  of  an  increased  amount  for  compensation  for  the 
Free-stimulation  plant. 

After  full  consideration,  T  am  confident  that  the  conclu¬ 
sions  reached  bv  the  Commission  are  as  nearly  correct  as 
it  is  humanely  possible  to  arrive  at  a  just  and  equitable  sum 
to  be  awarded  in  relief,  I,  therefore,  find  myself  impelled  to 
make  the  award  as  recommended,  in  the  sum  of  Four  Hun¬ 
dred  Sixty-Nine  Thousand,  Seven  Hundred  Eighty-Four 
Dollars  and  Sixty-Two  Cents  ($469,784.62). 

If  the  Congress  contemplated  the  payment  of  interest 
upon  this  claim,  as  has  been  suggested  in  argument,  then 
this  award  of  course  does  not  preclude  remedial  action  by 
the  Congress  of  the  United  States  acting  directlv. 

(Signed)  ALBERT  B.  FALL, 

Secretary  of  the  Interior. 


ABF/C. 
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36  In  the  Supreme  Court  of  the  District  of  Columbia. 

No.  76361.  Law. 

i 

The  United  States  of  America  ex  Rel.  Chestatee  Pyrites 

&  Chemical  Corporation, 

v.  j 

Ray  Lyman  Wilbur,  Secretarv  of  the  Interior. 

Demurrer. 

Filed  Mar.  15,  1929. 

Comes  now  the  relator  bv  its  attorney  and  savs  that  the 

*  4/  '<W 

answer  of  respondent  to  the  rule  to  show  cause  and  to  the 
petition  herein  is  bad  in  substance. 

Note — Points  to  be  Argued. 

(1)  That  as  shown  by  the  answer  and  response  and  the 
undisputed  allegation  of  the  verified  petition  herein,  re¬ 
lator  suffered  net  losses  from  payments  made  and  obliga¬ 
tions  incurred  for  the  use  of  money  borrowed  and  used  in 
producing  pyrites;  that  relator  in  making  such  and  other 
expenditures  and  in  incurring  such  obligations;  and  other 

.  like  obligations  complied  with  all  the  conditions  of  the  law 
authorizing  it  to  receive  payment  of  its  net  losses;  that  re¬ 
spondent's  predecessors  in  office  refused  to  consider  such 
net  losses  in  the  final  decision  making  relator  an  award  of 
other  parts  of  its  net  losses.  That  from  such  facts  such 
net  losses  for  which  an  award  was  denied  and  payment  re¬ 
fused  are  in  law  proper  items  to  be  included  under  awards 
required  to  be  made  by  the  Secretary  of  the  Interior  by  the 
provisions  of  Section  5  of  the  Act  of  March  2nd,  1919,  and 
Acts  amendatory  thereof,  which  statutes  are  referred  to  in 
the  pleadings  herein. 

(2)  This  Court  has  jurisdiction  and  authority  under  the 
Act  of  February  13,  1929,  to  determine  the  question  of  law 

here  involved  and  to  enter  such  order  herein  as  may 

37  be  necessary  to  enforce  its  conclusion  on  such  ques¬ 
tion  of  law. 

EDGAR  WATKINS, 
Attorney  for  Relator. 


2S 


UNITED  STATES  OF  AMERICA  EX  REL.,  ETC.,  VS. 


Service  accepted  and  receipt  of  copy  acknowledged  this 
15th  dav  of  March,  1929. 

0.  H.  GRAVES, 
Attorney  for  Respondent. 


3S  In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law. 

No.  76361. 

The  Exited  States  of  America  ex  Rel.  Chestatee  Pyrites 

&  Chemical  Corporation, 

v. 

Ray  Lyman  Wilbur,  Secretary  of  the  Interior.  Address  of 

Kay  Lyman  Wilbur:  Department  of  Interior,  18th  and  F 

Sts.  X.  W.,  Washington,  D.  C. 

Stipulation. 

Filed  Sep.  24,  1929. 

It  is  hereby  stipulated  and  agreed  by  and  between  coun¬ 
sel  for  the  above  named  parties — 

(1)  That  the  submission  of  this  cause  heretofore  made 
upon  the  petition  and  response  be  withdrawn. 

(2)  That  the  response  be  withdrawn  and  stricken  from 
the  record. 

(3)  That  the  uncertified  copies  of  the  findings  of  the 
Secretary  of  the  Interior,  the  War  Minerals  Relief  Com¬ 
mission  and  the  Assistant  Commissioner  of  War  Minerals 
attached  to  the  answer  filed  herewith  be  considered  bv  the 
Court  in  connection  with  this  case  with  the  same  effect  as 
though  they  were  the  originals. 

(4)  That  the  respondent  be  permitted  to  file  and  serve 
answer  in  lieu  of  said  response,  and  the  demurrer  to  the 
response  now  on  file,  be  considered  a  demurrer  to  such 
answer. 

(5)  That  petitioner  relies  upon  the  briefs  heretofore 
filed  in  this  cause  and  files  herewith  a  short  statement  to 
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which  respondent  lias  the  right  to  reply  at:  any  time 

39  within  ten  days. 

(6)  That  thereupon  this  cause  be  and  the  same 

lierebv  is  resubmitted  to  the  Court  for  final  consideration 
* 

upon  the  petition,  answer  and  demurrer. 

Dated  September  2,  1929. 

EDGAR  WATKINS, 
Attorney  for  Petitioner. 

O.  H.  GRAVES,  j 
Attorney  for  Respondent. 

40  In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law. 

i 

No.  76361. 

The  United  States  of  America  ex  Rel.  Chestatee  Pyrites 

and  Chemical  Corporation 

v.  i 

Ray  Lyman  'Wilbur,  Secretary  of  the  Interior. 

Order. 


Filed  Sep.  24,  1929. 


In  accordance  with  the  stipulation  of  counsel  for  the  re¬ 
spective  parties  to  this  case,  dated  September  2,  1929,  and 
duly  filed  herein,  it  is  this  24th  day  of  September,  1929, 
adjudged  and  ordered: 

1.  That  the  submission  of  this  case  to  the  court  upon 
petition  and  response,  heretofore  made,  be  and  tile  same 
hereby  is  withdrawn. 

m/ 

2.  That  the  respondent’s  response  to  the  relator’s  peti¬ 
tion  heretofore  filed  in  this  case,  be  and  the  same  lnirebv  is 
deemed  to  have  been  withdrawn  by  the  respondent,  and  the 
same  hereby  is  stricken  from  the  record. 

3.  That  the  respondent  be  and  he  hereby  is  permitted  to 
file  and  serve  an  answer  in  lieu  of  said  response,  and  that 
the  relator’s  demurrer  to  said  response  which  is  now  on  file, 
be  permitted  to  stand  and  be  considered  as  a  demurrer  to 
such  answer. 
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4.  That  the  uncertified  copies  of  the  findings  of  the  Secre¬ 
tary  of  the  Interior,  of  the  War  Minerals  Relief  Commis¬ 
sion,  and  of  the  Commissioner  of  War  Minerals,  which  are 
attached  to  the  answer  of  the  respondent  which  is  to  be  filed 
as  aforesaid,  may  be  considered  bv  the  court  in  its  consider- 
at  ion  of  this  case  with  the  same  effect  as  though  they  were 
original  papers. 

41  5.  That  this  case  now  be  considered  as  having  been 
resubmitted  to  the  court  for  final  consideration  upon 

the  petition,  answer  and  demurrer,  and  upon  the  briefs 
heretofore  filed  by  the  parties  thereto,  and  upon  the  sup¬ 
plemental  brief  now  filed  bv  the  relator. 

WENDELL  P.  STAFFORD, 

Justice. 

42  (Copy.) 

In  the  Supreme  Court  of  the  District  of  Columbia. 


At  Law. 

No.  76361. 

The  United  States  of  America  ex  Rel.  Chestatee  Pyrites 

&  Chemical  Corporation 

v. 

Ray  Lyman  Wilbur,  Secretarv  of  the  Interior. 

*  •/ 

Answer  of  Ray  Lyman  Wilbur,  Department  of  Interior, 
IStli  and  F  Sts.  N.  W.,  Washington,  D.  C. 

Respondent’s  Answer  to  the  Petition  for  Mandamus. 

Filed  Sep.  24,  1929. 

For  answer  to  the  petition  for  mandamus  in  this  case  the 
respondent,  Ray  Lyman  Wilbur,  says  as  follows: 

1.  The  respondent  admits  the  allegations  of  the  first 
paragrapli  of  the  petition,  subject  to  the  explanation  given 
in  the  second  paragraph  of  this  answer. 

2.  The  respondent  says  that  since  the  filing  of  the  peti¬ 
tion  in  this  case  Roy  0.  West,  the  respondent  named 
therein,  has  ceased  to  be  the  Secretary  of  the  Interior,  and 
that  this  respondent,  Ray  Lyman  Wilbur  now  is  the  Secre- 
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tary  of  the  Interior,  and  that  he  has  been  substituted  as 
the  respondent  in  this  case  in  the  place  and  stead  of  the 
said  Rov  0.  West. 

The  respondent  admits  that  the  duties  imposed  upon  his 
predecessor  in  office  by  the  act  of  March  2,  1919,  and  the 
acts  amendatory  thereof,  have  now  devolved  upon  him. 

3.  The  respondent  refers  to  the  act  of  March  2, 

43  1919,  for  an  exact  statement  of  its  terms.  He  admits, 
however,  that  the  excerpts  from  the  act  / iven  in  the 

third  paragraph  of  the  petition  are  substantially  correct. 

4.  The  respondent  admits  the  allegations  of  it  he  fourth 

paragraph  of  the  petition.  ; 

5.  The  respondent  admits  the  allegations  of  the  fifth 
paragraph  of  the  petition. 

6.  The  respondent  admits  that  relator  made  claim  for 
losses  based  on  payment  of  interest,  and  obligations  in¬ 
curred  to  pay  future  interest,  on  borrowed  money,  used  in 
complying  with  stimulation,  but  denies  that  the  various 
awards  made  bv  the  Secretarv  of  the  Interior  to  claimant 
included  interest,  but  that  such  awards,  as  made,  actually 
were  paid  to  and  received  and  accepted  by  the  relator.  Re¬ 
spondent  further  denies  that  interest  constitutes  a  loss;  if, 
however,  it  is  such  in  law,  it  is  a  loss  not  subject  to  reim¬ 
bursement  under  the  provisions  of  the  act  of  March  2,  1919. 

7.  The  respondent  says  that  the  provisions  of  the  act  of 
November  23, 1921,  will  appear  by  reference  to  the  act  itself. 

The  respondent  admits  that  the  Hon.  Albert  B.  Fall,  a 
former  Secretary  of  the  Interior,  did  review  the  claim  of 
the  relator,  giving  it  full  consideration  (Secretary’s 
Opinion,  September  28,  1922),  and  especially  the  memo¬ 
randum  in  review  thereof  bv  Assistant  Commissioner  of 
War  Minerals,  John  Briar,  dated  September  22,  1922. 

8.  Respondent  admits  that  the  report  of  the  chief  ac¬ 
countant  dated  September  21,  1922,  was  duly  filed  and  now 
appears  in  the  files  of  relator’s  said  claim;  that  the  same 
was  made  for  the  use  of  the  War  Minerals  Relief  Commis¬ 
sion  and  the  Secretary  of  the  Interior,  and  has  no  value  in 
the  consideration  of  this  review ;  that  it  was  advisory  in  its 
nature,  and  of  no  binding  effect  upon  the  Secretary  of  the 

Interior  in  the  Consideration  or  disposition  of  rela- 

44  tor’s  claim.  In  said  report,  it  was  shown  that  relator 
had  paid  out  money,  and  obligated  itself  to  pay  out 
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monev  in  the  future,  as  interest  on  money  borrowed  to 
prosecute  the  production  of  pyrites.  But  that  relator  was 
compelled  to  borrow  money,  or  to  pay  interest,  as  alleged, 
is  denied. 

9.  On  information  and  belief  the  respondent  denies  the 
allegations  of  the  ninth  paragraph  of  the  petition  so  far  as 
they  state  that  the  relator  borrowed  money  for  the  pur¬ 
poses  therein  specified  at  the  request  of  a  former  Secretary 
of  the  Interior. 

He  admits  that  relator  was  stimulated  by  a  former  Sec- 
retary  of  the  Interior  to  increase  its  production  by  enlarg¬ 
ing  its  operations.  That  relator,  after  some  delay,  did  in¬ 
crease  its  operations,  borrowing  the  capital  to  do  so,  but 
that  the  borrowing  of  the  capital  to  comply  with  such  stimu¬ 
lation  was  neither  urged  nor  requested  by  Secretary  Lane, 
his  specific  request  and  stimulation  being  as  stated  in  de¬ 
tail  in  the  report  of  the  Assistant  Commissioner  Briar, 
supra. 

10.  The  respondent  admits  the  substance  of  the  allega¬ 
tions  of  the  tenth  paragraph  of  the  petition,  except  that  he 
specifically  denies  that  the  relator  is  now  entitled  to  receive 
any  further  allowance  under  its  war  mineral  claim,  because 
he  savs  that  all  that  was  justly  and  legally  due  to  the  re- 
lator  under  its  said  claim  already  has  been  paid  to  and  re¬ 
ceived  and  accepted  by  it.  The  Secretary  of  the  Interior, 
in  his  decision  of  September  28,  1922,  said: 


If  the  claimant  contemplated  the  payment  of  interest 
upon  this  claim,  as  has  been  suggested  in  argument,  then 
this  award,  of  course,  does  not  preclude  remedial  action  by 
the  Congress  of  the  United  States  acting  directly. 


11.  The  respondent  admits  that  the  relator’s  war  mineral 
claim  was  brought  before  the  Hon.  Albert  B.  Fall,  then 
Secretary  of  the  Interior,  and  that  Secretary  Fall  made  an 
additional  award  to  the  relator  in  the  sum  of  $469,784.62,  in 
a  decision  dated  September  28,  1922,  the  respondent  says 
that  the  amount  of  this  award  actually  was  paid  to 
45  and  received  and  accepted  by  the  relator,  thus  mak¬ 
ing  a  total  of  $693,313.79  paid  to  it  on  account  of  its 
said  war  minerals  claim. 

The  respondent  says  that  the  basis  for  the  Secretary’s 
award,  as  stated  in  his  decision  was  as  follows : 
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I  have  investigated  this  case  and  listened  with  great  in¬ 
terest  and  a  large  degree  of  sympathy  to  the  statements 
made  by  Counsel  for  the  Claimants,  and  to  the  arguments 
advanced  with  reference  to  the  matter  of  allowing  interest 
upon  this  claim;  additional  allowance  for  services,  and  an 
allowance  of  an  increased  amount  for  compensation  for  the 
Free-stimulation  plant. 

After  full  consideration,  I  am  confident  that  the  conclu¬ 
sions  reached  bv  the  Commission  are  as  nearlv  correct  as 
it  is  humanly  possible  to  arrive  at  a  just  and  equitable  sum 
to  be  awarded  in  relief;  I,  therefore,  find  myself  impelled 
to  make  the  award  as  recommended,  in  the  sum  of  Four 
Hundred  Sixty-Nine  Thousand,  Seven  Hundred  Eighty- 
Four  Dollars  and  Sixty-Two  Cents  ($469,784.62 )J 


The  respondent  says  further  that  the  exact  language 
used  by  Assistant  War  Minerals  Relief  Commissioner, 
John  Briar,  in  his  recommendation  to  the  Secretary  of  the 
Interior  which  is  referred  to  in  paragraph  11  of;  the  peti¬ 
tion,  was: 


If  I  have  seemed  to  deal  with  it  liberally,  it  was  because 
the  record  showed  that  the  then  Secretary  of  thej  Interior, 
realizing  no  doubt  that  this  property  presented  opportunity 
for  the  biggest  production  of  pyrites  in  the  entire  country, 
used  every  means  in  his  power  to  persuade  the  claimant  to 
develop  it. 


12.  The  respondent  admits  the  allegations  of  the  12th 

paragraph  of  the  petition.  i 

13.  Answering  the  allegations  of  the  13th  paragraph  of 
the  petition  the  respondent  says  that  he  is  not  advised  what, 
if  any,  action  was  taken  with  respect  to  relator’s  claim  for 
the  payment  of  interest  by  other  Secretaries  of  the  Interior 
who  held  office  subsequent  to  the  Hon.  Albert  B.  Fall.  The 
respondent  says,  however,  that  he  himself,  acting:  through 
his  subordinates,  has  declined  to  make  any  further  award 
to  the  relator  on  account  of  interest  alleged  to  have  been 
paid  by  it. 

14.  The  respondent  says  that  the  provisions  of  the  act  of 
February  13, 1929,  will  appear  by  reference  to  the  act  itself. 

j 

5 — 5194a  l 
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Answering  the  allegation  of  the  14th  paragraph  of  the 
petition  that  “it  is  not  disputed  as  a  matter  of  fact 

46  that  relator  suffered  net  losses  by  reason  of  payment 

of  interest  on  money  borrowed  and  bv  reason  of  obli- 

*  » 

gations  to  pay  said  interest,”  the  respondent  says  that  he 
most  emphatically  denies  this  allegation.  The  respondent 
says  that  it  is  disputed  as  a  matter  of  fact  that  the  relator 
suffered  any  such  losses.  The  respondent  says  that  the  in¬ 
terest  paid  by  the  relator,  and  its  obligation  to  pay  interest 
as  it  accrued,  represented  the  payment  and  the  contract  to 
pay  a  fair  price  for  the  use  of  money  borrowed  by  the  re¬ 
lator.  and  that  the  use  of  the  money  by  the  relator  had  a 

7  W  «✓ 

contract  value  exactly  equivalent  to  the  sum  paid  or  agreed 
to  be  paid  as  interest  for  its  use.  The  respondent  says, 
therefore,  that  no  loss  in  fact  could  result  to  the  relator 
because  of  its  interest  payments,  as  such  payments  were 
made  for  an  equivalent  value  received.  The  respondent 
savs  that  the  fact  that  the  borrowed  money  after  it  came 
into  the  possession  of  the  relator  may  have  been  lost  by  the 
relator  in  producing  or  preparing  to  produce  pyrites  is  a 
matter  entirely  separate  and  distinct  from  the  relator’s 
contract  obligation  to  pay  value  to  his  creditor  for  the  use 
of  his  monev. 

The  respondent  says,  therefore,  that  the  ruling  of  the 
Hon.  Albert  B.  Fall  that  interest  paid  or  agreed  to  be  paid 
by  the  relator  for  borrowed  money  did  not  constitute  a  loss 
within  the  meaning  of  the  act  of  March  2,  1919,  was  right 
and  proper  and  it  is  ratified  and  adopted  by  this  respondent. 

The  questions  of  law  submitted  for  review  therefore  are, 
(1)  Is  interest  paid  and  obligations  to  pay  future  interest 
for  the  use  of  money  a  loss?  If  this  question  be  answered 
in  the  negative  the  controversy  is  ended,  but  if  in  the 
affirmative,  the  further  question  arises,  (2)  Is  it  that  char¬ 
acter  of  loss  which  comes  within  the  purview  of  the  War 
Minerals  Relief  Act  for  reimbursement? 

15.  Answering  the  allegations  of  the  15th  paragraph  of 
the  petition  the  respondent  again  explicitly  denies  that  the 
relator  in  fact  suffered  any  loss  by  paying  interest  for  the 
use  of  money. 

47  16.  The  respondent  denies  the  allegations  of  the 
16th  paragraph  of  the  petition. 
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17.  Answering  the  entire  petition  the  respondent  says 
that  the  act  of  March  2, 1919,  pursuant  to  which  the  relator’s 
war  minerals  claim  No.  1  was  filed,  authorized  the  Secre¬ 
tary  of  the  Interior  to  adjust,  liquidate  and  pay  such  net 
losses  as  had  been  suffered  by  any  person,  firm, |or  corpo¬ 
ration  by  reason  of  producing  or  preparing  to  produce 
pyrites,  and  other  specified  minerals,  under  the  conditions 
set  forth  in  the  act.  The  act  provided  further  that  the 
Secretary  should  make  such  adjustment  and  payment  in 
each  case  as  he  determined  to  be  just  and  equitable,  and 
that  no  claim  should  be  allowed  or  paid  by  the  Secretary, 
unless  it  should  appear  to  his  satisfaction  that  the  expendi¬ 
tures  made  or  obligations  incurred  under  the  terms  of  the 
act  were  made  or  incurred  by  the  claimant  in  good  faith 
for  or  upon  property  which  contained  the  minerals  speci¬ 
fied,  and  that  no  profit  of  any  kind  should  be  included  in  the 

allowance  of  anv  of  said  claims. 

%> 

The  respondent  says  that  the  authority  and  duty  to  con¬ 
strue  and  interpret  the  various  provisions  of  the  act  in 
question  were  vested  and  imposed  by  Congress  in  and  upon 
the  Secretarv  of  the  Interior,  and  that  in  the  exercise  and 
discharge  of  their  authority  and  duty  as  aforesaid,  the 
various  Secretaries  of  the  Interior  have  construed  the  act 
as  intending  that  the  same  rules  for  the  adjustment  of 
claims  filed  under  its  provisions  should  be  applied  to  all 
claimants  alike,  and  that  the  act  should  be  administered 
without  discrimination  in  favor  of  any  particular  class  of 
claimants. 

The  respondent  says  that  more  than  a  thousand  claims 
were  filed  under  the  provisions  of  the  act,  and  that  they 
were  presented  by  claimants  who  at  the  date  of  the  passage 
of  the  act  owned  property,  real  and  personal,  upon  or  in 
connection  with  which  losses  thereafter  were  claimed;  by 
claimants  who  owned  money  at  the  date  of  the  passage  of 
the  act  which  they  thereafter  invested  in  such  property,  and 
in  the  development  and  operation  of  the  same;;  and  by 
claimants  who  borrowed  the  money  of  other 
48  persons  and  then  invested  it  in  such  property,  and  in 
the  development  and  operation  of  the  same. 

The  respondent  says  that  the  various  Secretaries  of  the 
Interior,  including  himself,  were  unable  to  find  any  provi¬ 
sion  in  the  act  of  March  2,  1919,  which  authorized  them  to 
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make  an  allowance  in  favor  of  one  who  invested  his  own 
money  in  the  purchase,  development  and  operation  of  such 
property,  on  account  of  the  use  of  the  money  so  invested. 
Accordingly,  the  respondent  and  his  predecessors  during  the 
ten  years  which  have  elapsed  since  the  passage  of  the  act 
of  March  2,  1919,  have  uniformly,  and  without  exception  so 
far  as  is  known  to  this  respondent,  refused  to  make  any 
allowance  for  the  use  of  money  in  favor  of  war  minerals 
claimants  who  invested  their  own  money  in  producing  or 
preparing  to  produce  war  minerals  within  the  terms  of 
that  act. 


The  respondent  says  also  that  he  and  his  predecessors 

were  unable  to  find  anv  distinction  in  law  between  the  use 

* 

in  producing  and  preparing  to  produce  war  minerals  of 
property  already  owned  by  a  claimant,  or  the  use  of  prop¬ 
erty  which  the  claimant  had  acquired  with  his  own  money, 
and  the  use  of  property  acquired  by  a  claimant  with  bor¬ 
rowed  money.  They  also  were  unable  to  find  any  distinction 
between  development  and  operation  of  such  property  by  a 
claimant  who  employed  his  own  money  for  that  purpose, 
and  the  development  and  operation  of  such  property  by  a 
claimant  who  employed  borrowed  money  for  that  purpose. 
The  respondent  and  his  predecessors  therefore  have  uni- 
formlv  refused  to  make  any  allowance  to  a  claimant  on 
account  of  borrowed  monev  bv  reimbursing  it  for  the  inter- 
est  paid  by  it  for  the  use  of  the  borrowed  money.  The 
respondent  says  that  any  other  interpretation  of  the  act 


would  have  resulted  in  a  discrimination  in  favor  of  claim¬ 


ants  who  were  borrowers  as  against  claimants  who  were 
owners  or  purchasers,  and  would  have  been  against  the 
plain  intention  of  Congress  as  understood  by  himself  and 
his  predecessors. 

17-a.  The  respondent  says  further  that  he  and  his  pred¬ 
ecessors  have  found  as  a  matter  of  fact  that  interest  paid 
by  a  borrower  for  the  use  of  money  does  not  represent  a 
loss  to  the  borrower,  because  the  use  of  the  money 
49  which  the  borrower  enjoys  has  an  agreed  contract 
value  which  is  exactly  equivalent  to  the  interest  paid 
for  the  use  of  the  money.  The  respondent  says  that  the  fact 
that  borrowed  money  may  have  been  employed  by  a  war 
minerals  claimant  in  producing  and  preparing  to  produce 
war  minerals,  instead  of  in  some  other  way,  and  may  have 
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been  lost  in  so  doing,  does  not  alter  the  case.  The  respond¬ 
ent  and  his  predecessors  therefore  have  interpreted  the  act 
of  March  2,  1919,  as  prohibiting  awards  to  claimants  on 
account  of  interest  paid  for  money  lost  in  producing  or 
preparing  to  produce  war  minerals,  and  have  restricted 
their  awards  to  the  loss  of  the  money  itself. 

17-b.  The  respondent  says  further  that  he  and  his  pred¬ 
ecessors  have  found  as  a  matter  of  fact  that  to  allow 
interest  to  a  claimant  upon  money  borrowed  by  it  and  there¬ 
after  employed  in  producing  or  preparing  to  produce  war 
minerals  would  be  to  include  a  profit  in  the  allowance  of  its 
claim,  contrary  to  the  provisions  of  the  act  of  March  2, 
1919.  The  respondent  says  that  a  war  minerals  claimant 
who  borrowed  money  and  employed  it  in  producing  or  pre¬ 
paring  to  produce  war  minerals,  profited  to  the  extent  of 
the  value  of  the  use  of  the  money,  and  that  the  payment 
of  interest  by  the  claimant  to  the  lender  as  compensation 
for  the  use  of  such  money  was  not  a  loss,  but  simply  was  a 
surrender  of  the  profit.  The  respondent  says  that  for  the 
United  States  to  reimburse  a  claimant  for  interest  paid 
upon  money  borrowed  by  it  and  thereafter  employed  in 
producing  or  preparing  to  produce  war  minerals,  would  be 
nothing  less  than  an  allowance  of  profit  to  the  claimant  in 
the  adjustment  of  its  claim.  The  respondent  and  his  pred¬ 
ecessors  therefore  have  construed  the  act  of  March  2,  1919, 
as  prohibiting  the  allowance  of  interest  paid  upon  borrowed 
monev,  for  that  reason  also. 

17-c.  The  respondent  says  further  that  he  and  his  pred¬ 
ecessors  in  office  have  construed  the  provision  of  the  act 
of  March  2,  1919,  “that  no  claim  shall  be  allowed  or  paid 
by  the  Secretary  unless  it  shall  appear  to  the  satisfaction  of 
the  said  Secretary  that  the  expenditures  so  made  or  obliga¬ 
tions  so  incurred  by  the  claimant  were  made  in  good  faith 
for  or  upon  property  which  contained”  certain  speci- 
50  fied  minerals,  as  meaning  exactly  what  it  says.  The 
respondent  says  that  the  payment  of  interest  or  an 
obligation  to  pay  interest  on  borrowed  money  by  a  war 
minerals  claimant  was  a  matter  entirely  separate  and  dis¬ 
tinct  from  the  expenditure  of  the  money  itself  fof  or  upon 
mineral  property,  and  from  the  obligations  incurred  for  or 
upon  such  property,  and  that  therefore  he  and  his  predeces¬ 
sors  have  construed  the  act  of  March  2, 1919,  as  prohibiting 
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the  allowance  of  a  claim  for  the  payment  of  interest,  for  that 
reason  also. 

The  respondent  says  that  the  foregoing  constructions 
placed  upon  the  act  of  March  2,  1919,  by  himself  and  his 
predecessors  all  are  warranted  by  the  express  language  of 
the  act  itself,  and  that  none  of  them  is  capricious  or  arbi- 
trarv,  and  that  as  these  constructions  of  the  act  all  have 
been  consistently  adhered  to  in  the  Department  of  the  Inte¬ 
rior  for  ten  years  past,  and  since  the  passage  of  the  act  of 
March  2,  1919,  such  constructions  and  interpretations  of  the 
act  should  be  respected  by  the  courts,  and  accepted  as 
stating  the  true  intention  of  Congress  with  respect  to  claims 
for  losses  by  war  minerals  claimants  on  account  of  interest 
paid  on  borrowed  money. 

18.  The  respondent  says  further  that  the  relator’s  war 
minerals  claim  Xo.  1  was  the  first  claim  to  be  filed  under  the 
act  of  March  2,  1919,  and  that  the  decisions  made  with  re¬ 
spect  to  it  were  among  the  earliest  ruling  of  the  Secretary 
of  the  Interior  made  in  the  administrations  of  that  act. 
The  respondent  says  that  the  language  used  by  the  Hon. 
Albert  B.  Fall,  in  his  decision  of  September  28,  1922,  which 
is  cited  by  the  relator  in  paragraph  12  of  its  petition, 
wherein  he  said,  “If  the  Congress  contemplated  the  payment 
of  interest  upon  this  claim,  as  has  been  suggested  in  argu¬ 
ment,  then  this  award  of  course  does  not  preclude  remedial 
action  by  the  Congress  of  the  United  States  acting  directive ’ 
was  a  direct  suggestion  to  Congress  to  set  the  Secretary  of 

the  Interior  right  if  he  was  wrong  in  deciding  that 
51  interest  paid  for  borrowed  money  was  not  within  the 

purview  of  the  act  of  March  2,  1919.  The  respondent 
says  that  although  the  question  of  interest  has  been  litigated 
in  the  courts,  and  although  Congress  has  passed  further 
legislation  with  respect  to  war  minerals  claims,  Congress 
has  never  declared  or  intimated  that  an  award  should  be 
made  on  account  of  interest  payments,  but  through  eight 
years  of  silence  has  tacitly  acknowledged  the  correctness  of 
Secretary  Fall’s  interpretation  of  its  intention  in  that  re¬ 
spect  as  expressed  in  the  act  of  March  2,  1919. 

19.  The  respondent,  for  the  reasons  hereinbefore  stated, 
denies  that  he  or  his  predecessors  in  office  have  committed 
any  error  in  law  by  denying  an  award  to  the  relator  for 
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losses  alleged  to  have  been  sustained  by  it  through  the  pay¬ 
ment  of  interest  upon  borrowed  money. 

Having  fully  answered  the  petition  the  respondent  asks 
to  be  hence  dismissed  with  costs. 

RAY  LYMAN  WILBUR, 

Secretary  of  the  Interior, 
Bv  JOS.  M.  DIXON, 

Acting  Secretary  of  the  Interior . 

52  District  of  Columbia,  ss: 

Jos.  M.  Dixon,  being  first  duly  sworn,  on  his  oath  says 
that  he  has  read  the  foregoing  answer  by  him  subscribed, 
and  that  he  knows  the  contents  thereof,  and  that  the  mat¬ 
ters  therein  stated  of  his  own  knowledge  are  true,  and  those 
stated  upon  information  and  belief  he  relieves  to  be  true. 

JOS.  M.  DIXON. 

Subscribed  and  sworn  to  before  me  this  13  day  of  August, 

1929. 

[notarial  seal.]  W.  BERTRAND  ACKER, 

Notary  Public  in  and  for  D.  C. 

Memorandum. 

Exhibits  filed  with  the  answer  same  as  those  filed  with 
response  to  the  rule  to  show  cause. 

53  In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law. 

No.  76361. 

Chestatee  Pyrites  &  Chemical  Corporation 

i 

vs.  ! 

Ray  Lyman  Wilbur,  Secretary  of  the  Interior. 

Final  Judgment. 

Filed  Mar.  7,  1930.  i 

This  cause  came  on  to  be  heard  on  the  petition  of  Chesta¬ 
tee  Pyrites  &  Chemical  Corporation  for  review  and  man- 
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damus,  and  upon  the  answer  of  the  respondent  and  the 
demurrer  of  petitioner,  and  upon  the  stipulation  of  the 
parties  and  the  order  of  this  court  approving  such  stipula¬ 
tion,  entered  on  the  24th  of  September,  1929,  which  order 
and  stipulation  submitted  to  the  court  for  final  considera¬ 
tion  upon  the  petition,  answer,  and  demurrer  the  issues 
made  therebv. 

Now,  on  this  March  7,  1930,  ordered,  adjudged,  and  de¬ 
creed  that  the  petition  of  Chestatee  Pyrites  &  Chemical 
Corporation  for  review  and  mandamus  is  denied,  and  it  is 
ordered  and  decreed  that  the  questions  of  law  raised  by 
the  petitioner  were  properly  adjudicated  by  the  Secretary 
of  the  Interior,  and  the  petition  for  review  and  mandamus 
are  dismissed. 

Bv  the  Court  : 

WENDELL  P.  STAFFORD, 

Justice. 

From  the  foregoing  judgment  Chestatee  Pyrites  &  Chemi¬ 
cal  Corporation,  petitioner,  in  open  court,  notes  an 
54  appeal  to  the  Court  of  Appeals  of  the  District  of 
Columbia,  which  is  allowed,  and  the  undertaking  for 
costs  on  such  appeal  is  fixed  in  the  sum  of  one  hundred  dol¬ 
lars,  with  leave  to  deposit  the  sum  of  fifty  dollars  with  the 
Clerk  in  lieu  thereof. 

Bv  the  Court : 

WENDELL  P.  STAFFORD, 

Justice. 


Consent  as  to  form. 

0.  H.  GRAVES, 

Atty.  for  Deft. 

EDGAR  WATKINS, 

Attorney  for  Chestatee  Pyrites  & 
Ch emical  Corporation. 
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March  7,  1930. — $50  deposited  in  lieu  of  bond  on  appeal. 


In  the  Supreme  Court  of  the  District  of  Columbia. 


At  Law. 


No.  76361. 

Chestatee  Pyrites  &  Chemical  Corporation 

vs. 

Ray  Lyman  Wilbur,  Secretary  of  the  Interior. 

Assignment  of  Errors. 

Filed  Mar.  7,  1930. 

i 

The  appellant,  Chestatee  Pyrites  &  Chemical  Corpora¬ 
tion,  assigns  the  following  errors  in  the  ruling  of  the  Court. 

The  Court  erred: 

1.  In  refusing  on  the  admitted  facts  to  adjudge;  and  de¬ 

cree  that  interest  paid  on  borrowed  money  by  appellant 
and  subsequently  lost,  constituted  an  item  of  net  losses 
under  section  5  of  the  Act  of  March  2,  1919  and  the  amend¬ 
ments  thereto  upon  which  act  and  amendments  appellant 
relied  in  its  petition  herein.  j 

2.  In  refusing  on  the  admitted  facts  to  adjudge  and  de¬ 
cree  that  obligations  to  pay  interest  on  money  borrowed  by 
appellant  and  subsequently  lost,  constituted  an  item  of  net 
losses  under  section  5  of  the  Act  of  March  2,  1919:  and  the 
amendments  thereto  upon  which  act  and  amendments  ap¬ 
pellant  relied  in  its  petition  herein. 

3.  In  refusing  to  review  the  acts  of  the  respective  Secre¬ 
taries  of  the  Interior  referred  to  in  the  petition,  and  in 
refusing  to  enter  an  order  directing  the  respondent  secre¬ 
tary  to  make  to  appellant  an  award  of  such  amounts  as 
the  facts  show  appellant  paid  for  the  use  of  borrowed 
money  and  which  payment  admittedly  was  lost  by  appel¬ 
lant. 

56  4.  In  refusing  to  review  the  acts  of  the  respective 

Secretaries  of  the  Interior  referred  to  in  the  peti- 

6— 5194a 
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tion,  and  in  refusing*  to  enter  an  order  directing  the  re¬ 
spondent  secretary  to  make  to  appellant  an  award  of  such 
amounts  as  the  facts  show  appellant  obligated  itself  to  pay 
for  the  use  of  borrowed  money,  and  which  obligation  ad¬ 
mittedly  was  an  item  of  loss  to  appellant. 

5.  In  refusing  to  issue  a  writ  directing  the  respondent- 
appellee  to  take  jurisdiction  of  the  claim  of  appellant  and 
determine  the  amount  of  net  losses  for  expenditures  made 
and  obligations  incurred  for  interest  on  borrowed  money, 
and  further  directing  respondent-appellee  to  make  an  award 
to  appellant  for  the  net  losses  incurred  by  such  expenditures 
and  from  such  obligations. 

6.  In  denving  appellant  relief  on  its  petition  herein. 

EDGAR  WATKINS, 
Counsel  for  Appellant. 

57  In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law 
No.  76361. 

Chestatee  Pyrites  &  Chemical  Corporation 

vs. 

Ray  Lyman  Wilbur,  Secretary  of  the  Interior. 

Designation  of  the  Record. 

Filed  Mar.  7,  1930. 

The  Clerk  will  please  prepare  the  transcript  of  record 
on  the  appeal  of  Chestatee  Pyrites  &  Chemical  Corporation, 
including  therein  the  following  parts  of  the  record: 

1.  Petition  for  review  and  mandamus. 

2.  The  petition  for  an  order  substituting  Ray  Lyman 
Wilbur  as  respondent. 

3.  The  original  response  to  the  rule  to  show  cause,  with 
the  exhibits  thereto  attached. 

4.  Demurrer  filed  by  Chestatee  Pyrites  &  Chemical  Cor¬ 
poration. 

5.  Stipulation  of  the  parties  hereto,  dated  September  2 
1929. 
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6.  Order  of  the  court  on  said  stipulation,  dated  Septem¬ 
ber  24,  1929. 

7.  Respondent’s  answer  to  the  petition  for  mandamus, 
omitting  the  exhibits  copied  with  paragraph  3,  above. 

8.  Final  decree  denying  relief  and  dismissing  the  peti¬ 
tion  for  review  and  mandamus. 

9.  Memorandum  as  to  approval  and  filing  of  bond  on  ap¬ 
peal  of  Chestatee  Pyrites  &  Chemical  Corporation. 

10.  Assignment  of  errors  on  appeal  of  Chestatee  Pyrites 

&  Chemical  Corporation. 

58  11.  This  designation  of  transcript  of  record  and 

the  acceptance  of  service  thereon. 

EDGAR  WATKINS, 
Counsel  for  Appellant ,  Chestatee 
Pyrites  &  Chemical  Corporation. 


A cknowl ed gm  en t  of  Service. 


Notice  is  hereby  accepted  of  the  application  for  an  al¬ 
lowance  of  the  appeal  in  this  cause;  receipt  is  hereby  ac¬ 
knowledged  of  a  copy  of  appellant’s  assignment  of  errors 
and  of  its  designation  of  record  on  appeal.  All  other  and 
further  notice  and  service  is  acknowledged. 

0.  H.  GRAVES, 
Solicitor  for  Ray  Lyman  Wilbur, 
Secretary  of  the  Interior. 

59  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia,  ss: 

I,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court  of 
the  District  of  Columbia,  hereby  certify  the  foregoing 
pages  numbered  from  1  to  58,  both  inclusive,  to  be  a  true 
and  correct  transcript  of  the  record,  according  to  direc¬ 
tions  of  counsel  herein  filed,  copy  of  which  is  made  part  of 
this  transcript,  in  cause  No.  76361  at  Law,  wherein  The 
United  States  of  America,  ex  ret.  Chestatee  Pyrites  & 
Chemical  Corporation,  is  Petitioner  and  Ray  Lyman  Wil¬ 
bur,  Secretary  of  the  Interior,  is  Respondent,  as  the  same 
remains  upon  the  files  and  of  record  in  said  Court. 
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In  testimony  whereof  I  hereunto  subscribe  my  name  and 

•r  V 

affix  the  seal  of  said  Court,  at  the  City  of  Washington,  in 
said  District,  this  23rd  day  of  April,  1930. 

LSeal  Supreme  Court  of  the  District  of  Columbia.] 

FRANK  E.  CUNNINGHAM, 

Clerk , 

By  CHAS  B.  COFLIN, 

Asst.  Clerk. 

Endorsed  on  cover:  District  of  Columbia  Supreme  Court. 
No.  5194.  The  United  States  of  America  ex  rel.  Chestatee 
Pyrites  &  Chemical  Corporation,  a  corporation,  appellant, 
vs.  Ray  Lyman  Wilbur,  as  Secretary,  &c.  Court  of  Ap¬ 
peals,  District  of  Columbia.  Filad  Apr.  25,  1930.  Henry 
W.  Hodges,  Clerk. 
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No.  5194 

SPECIAL  CALENDAR 
BRIEF  FOR  APPELLANT 


GENERAL  STATEMENT 

This  proceeding  was  brought  in  the  Supreme 
Court  of  the  District  as  authorized  by  an  Act  ap¬ 
proved  February  13, 1929,  amending  Section  5  of  an 
Act  approved  March  2,  1919,  known  as  the  War 
Minerals  Act.  Under  this  amendment,  claimants 
falling  within  a  particular  description  contained  in 
Section  1  thereof,  are  authorized  to 

“petition  the  Supreme  Court  of  the  District  of 
Columbia  to  review  the  final  decision  of  the 
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Secretary  of  the  Interior  upon  any  question  of 
law  which  has  arisen  or  which  may  hereafter 
arise  in  the  adjustment,  liquidation,  and  pay¬ 
ment  of  his  claim  under  said  Acts,  but  the  de¬ 
cision  of  the  Secretary  of  the  Interior  on  all 
questions  of  fact  shall  be  conclusive  and  not 
subject  to  review  by  any  court.” 

The  Act  further  provides,  in  Section  2,  that  the 
Secretary  of  the  Interior  shall  be  designated  as  the 
defendant,  or  respondent,  and  that  petitions  filed 
under  the  Act  shall  follow  the  usual  procedure  of 
that  court,  subject  to  such  rules  or  orders  as  the  court  * 
may  make  with  respect  thereto. 

Section  3  confers  jurisdiction  on  the  Supreme 
Court  of  the  District, 

“to  hear  and  determine  all  such  suits  and  enter 
all  orders,  judgments,  and  decrees  herein,” 

and  in  Section  4  it  is  provided  that  upon  the  final 
disposition  of  proceedings  filed  in  that  court,  the 
clerk  thereof 

“shall  without  delay  certify  to  the  Secretary  of 
the  Interior  the  final  judgment  or  decree  ren¬ 
dered  therein,  whereupon  the  Secretary  of  the 
Interior  shall  proceed  with  the  final  adjustment 
of  said  claim  in  accordance  with  the  law  as  con¬ 
strued  by  the  court  in  such  judgment  or  decree.” 

The  original  petition  partakes  of  the  character  of 
a  petition  to  review,  but  is  properly,  as  we  believe, 
brought  in  the  form  of  a  writ  of  mandamus.  No 
question  was  raised  as  to  form,  the  Secretary  show¬ 
ing  a  desire  to  have  the  legal  issues  promptly  deter- 
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mined,  and  the  trial  judge  accordingly  interpreted 
the  law.  The  form  is  immaterial  and  the  prayers  of 
the  petition  and  the  language  of  the  statute  were 
sufficiently  broad  to  authorize  the  Supreme  Court  of 
the  District  to  render  such  judgment  as  was  neces¬ 
sary  to  enforce  its  views  of  the  law.  i 

After  the  petition  and  response  of  the  Secretary 
were  filed  in  the  Supreme  Court  of  the  District,  the 
Court  entered  a  final  judgment  on  March  7,  1930, 
reviewing  the  legal  question  as  provided  in  the  Act 
of  February  13,  1929,  but  denying  the  construction 
of  appellant  as  to  the  meaning  of  the  Act  of  March 
2,  1919.  In  this  final  judgment  construing  the  law, 
the  court  j 

“ordered,  adjudged  and  decreed  that  the  peti¬ 
tion  of  Chestatee  Pyrites  and  Chemical  Corpo¬ 
ration  for  review  and  mandamus  is  denied,;  and 
it  is  ordered  and  decreed  that  the  questions  of 
law  raised  by  the  petitioner  were  properly  ad¬ 
judicated  by  the  Secretary  of  the  Interior,  and 
the  petition  for  review  and  mandamus  is  dis¬ 
missed.”  (R.  40.) 

From  the  foregoing  judgment  and  decree  appel¬ 
lant  noted  an  appeal  to  the  Court  of  Appeals  of  the 
District  of  Columbia  and  this  appeal  was  allowed 
and  the  required  cost  deposit  made.  (R.  40.) 

ISSUE  SAME  AS  ON  FORMER  APPEAL 

The  respondent  in  this  case  (R.  34)  states  the 
issue  as  follows: 

“The  questions  of  law  submitted  for  review 
therefore  are,  (1)  Is  interest  paid  and  obliga- 
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tions  to  pay  future  interest  for  the  use  of  mon¬ 
ey  a  loss?  If  this  question  be  answered  in  the 
negative  the  controversy  is  ended,  but  if  in  the 
affirmative,  the  further  question  arises,  (2)  Is 
it  that  character  of  loss  which  comes  within  the 
purview  of  the  War  Minerals  Relief  Act  for  re¬ 
imbursement?” 

When  this  case  was  before  this  court  on  a  former 
appeal  the  issue  was  stated  by  this  court  as  follows : 

“This  is  not  a  claim  for  interest  upon  an 
amount  due  the  relator  from  the  government, 
but  for  expenses  incurred  in  performing  certain 
duties  required  of  it  by  the  government.  It  is 
not  compensation  for  the  use  of  money  due  the 
claimant  from  the  government,  but  for  money 
paid  by  relator  in  order  to  secure  the  means 
with  which  to  meet  the  demands  made  upon  it 
by  the  government.”  (Work  v.  United  States, 
54  App.  D.  C.  380,  298  F.  839.) 

It  therefore  appears  that  the  issue  you  have  for¬ 
merly  determined  is  the  same  as  the  issue  you  are 
now  called  to  determine.  Formerly  you  resolved  the 
issue  in  favor  of  appellant  by  saying : 

“Being,  therefore,  an  element  of  the  expenses 
incurred,  we  think  that  in  equity  and  justice 
the  interest  paid  or  obligated  to  be  paid  in  this 
case  should  be  allowed.” 

You  may  take  judicial  notice  of  the  record  on  the 
former  appeal.  Speers  Sand  &  Clay  Works  v.  Pratt, 
37  Fed.  (2)  571. 

Perhaps  we  might  end  this  brief  at  this  point,  but 
in  view  of  the  vigorous  contentions  of  counsel  for 
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respondent  we  shall  further  discuss  the  issue  here 
again  presented. 

| 

It  is  significant  that  when  this  issue  was  decided 
in  appellant's  favor  by  the  Supreme  Court  of  the 
District,  and  before  the  Supreme  Court  of  the  United 
States  had  held  that  no  jurisdiction  to  render  the 
decision  existed,  the  Secretary  of  the  Interior  pointed 
out  the  amount  of  losses  claimed  for  interest  on  bor¬ 
rowed  capital  (Appendix  29)  and  the  Congress,  act¬ 
ing  after  this  court  on  May  5, 1924,  had  affirmed  the 
Supreme  Court  of  the  District,  and  on  June  7,  1924, 
removed  any  limitation  on  the  appropriation,  leaving 
the  original  appropriation  of  fifty  million  dollars  to 
stand  (Appendix  31).  This  was  a  legislative  acqui¬ 
escence  in  the  opinions  of  this  court  and  of  the  Su¬ 
preme  Court  of  the  District. 

When  the  Supreme  Court  of  the  United  States 
decided  that  jurisdiction  did  not  exist  in  the  courts, 
the  Congress  again  showed  approval  of  your  opinion 
by  enacting  the  law  of  February  13,  1929,  which 
confirmed  such  jurisdiction.  It  is  proper  to  look  to 
other  statutes.  U.  S.  v.  Mellon,  41  Fed.  (2)  119; 
Joy  Floral  Co.  v.  Commission,  58  App.  D.C.  277,  29 
Fed.  (2)  865,  868. 

j 

ONLY  A  LEGAL  ISSUE  HERE  PRESENTED 

i 

Under  the  admissions  in  the  pleadings,  it  is  un¬ 
disputed  that  appellant  brought  itself  within  the 
meaning  of  the  War  Minerals  Act  of  March  2,  1919, 
and  is  within  the  provisions  of  the  amendment  of 


February  13,  1929.  The  only  question  presented  is 
one  of  law  and  that  question  is  as  stated  above. 

Section  5  of  the  Act  of  March  2,  1919,  copied  in 
the  Appendix,  page  12,  is  all  of  the  Act  relating  to 
this  issue  and  directs  the  Secretary  of  the  Interior 
to  adjust,  liquidate,  and  pay  net  losses  suffered  by 
persons  or  corporations  by  reason  of  producing  or 
preparing  to  produce  certain  named  minerals,  in¬ 
cluding  the  mineral  which  appellant  was  producing. 
(This  Appendix  is  separately  bound.) 

In  defining  the  duties  of  the  Secretary  in  making 
such  adjustments  and  liquidations  and  payments, 
the  statute  provides  that  the  Secretary  of  the  In¬ 
terior  shall 

“adjust,  liquidate,  and  pay  such  net  losses  as 
have  been  suffered  *  *  *  The  said  Secretary  shall 
make  such  adjustments  and  payments  in  each 
case  as  he  shall  determine  to  be  just  and  equi¬ 
table  *  *  *.  That  no  claims  shall  be  paid  unless 
it  shall  appear  to  the  satisfaction  of  said  Secre¬ 
tary  that  moneys  were  invested  or  obligations 
were  incurred  *  *  *  in  a  legitimate  attempt  to 
produce  *  *  *  pyrites,  *  *  *  and  that  no  profits 
of  any  kind  shall  be  included  *  * 

It  is  admitted  in  this  case  that  appellant  borrowed 
money  for  the  purposes  named  in  the  statute  and 
under  the  direction  of  the  Secretary  of  the  Interior, 
that  such  moneys  were  expended  and  that  interest 
was  paid  on  such  moneys  so  borrowed  and  other  in¬ 
terest  not  yet  paid  is  due  for  the  obligations  incurred 
in  borrowing  such  money.  These  moneys  were  ad- 
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mittedly  lost.  The  government  contends,  and  the 
Supreme  Court  of  the  District  held  that  expendi¬ 
tures  made  and  obligations  incurred  in  borrowing 
capital  to  permit  the  performance  of  the  requests 
and  demands  of  the  government  are  not  within  the 
statute  and  that  is,  as  stated  above,  the  question 
for  this  court. 

ASSIGNMENT  OF  ERRORS 

i 

On  March  7,  1930,  appellant  filed  its  assignment 
of  errors  in  which  it  set  out  that  the  Supreme  Court 
of  the  District  erred : 

“1.  In  refusing  on  the  admitted  facts  to  ad¬ 
judge  and  decree  that  interest  paid  on  borrowed 
money  by  appellant  and  subsequently  lost,  con¬ 
stituted  an  item  of  net  losses  under  Section  5  of 
the  Act  of  March  2,  1919,  and  the  amendments 
thereto  upon  which  act  and  amendments  appel¬ 
lant  relied  in  its  petition  herein. 

“2.  In  refusing  on  the  admitted  facts  to  ad¬ 
judge  and  decree  that  obligations  to  pay  inter¬ 
est  on  money  borrowed  by  appellant  and  sub¬ 
sequently  lost,  constituted  an  item  of  net  losses 
under  Section  5  of  the  Act  of  March  2,  1919, 
and  the  amendments  thereto  unon  which  Act 
and  amendments  appellant  relied  in  its  petition 
herein. 

“3.  In  refusing  to  review  the  acts  of  the  re¬ 
spective  Secretaries  of  the  Interior  referred  to 
in  the  petition,  and  in  refusing  to  enter  an  or¬ 
der  directing  the  respondent  Secretary  to  make 
to  appellant  an  award  of  such  amounts  as  the 
facts  show  appellant  paid  for  the  use  of  bor- 
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rowed  money  and  which  payment  admittedly 
was  lost  by  appellant. 

“4.  In  refusing  to  review  the  acts  of  the  re¬ 
spective  Secretaries  of  the  Interior  referred  to 
in  the  petition,  and  in  refusing  to  enter  an  or¬ 
der  directing  the  respondent  Secretary  to  make 
to  appellant  an  award  of  such  amounts  as  the 
facts  show  appellant  obligated  itself  to  pay  for 
the  use  of  borrowed  money,  and  which  obliga¬ 
tion  admittedly  was  an  item  of  loss  to  appellant. 

“5.  In  refusing  to  issue  a  writ  directing  the 
respondent-appellee  to  take  jurisdiction  of  the 
claim  of  appellant  and  determine  the  amount  of 
net  losses  for  expenditures  made  and  obliga¬ 
tions  incurred  for  interest  on  borrowed  money, 
and  further  directing  respondent-appellee  to 
make  an  award  to  appellant  for  the  net  losses 
incurred  by  such  expenditures  and  from  such 
obligations. 

“6.  In  denying  appellant  relief  on  its  petition 
herein.” 

and  appellant  now  relies  upon  each  error  so  assigned. 

ARGUMENT 

JUDICIAL  HISTORY  OF  THIS  CASE 

On  July  27,  1923,  appellant  filed  a  suit  similar  to 
this  against  Hubert  Work,  who  was  then  Secretary 
of  the  Interior.  The  pleadings  in  that  suit  were  sub¬ 
stantially  similar  to  the  pleadings  in  this  suit.  After 
hearing  in  that  case,  Mr.  Justice  Siddons,  on  the  9th 
of  January,  1924,  filed  a  memorandum  opinion  in 
which,  after  stating  the  prayers  of  the  petition  and 
the  answer  of  the  Secretary,  he  said : 
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“The  demurrer  to  this  answer  raises  prac¬ 
tically  a  single  question  of  law,  which  is  stated 
in  point  two  of  the  demurrer  as  follows :  j 

“  ‘The  rulings  of  Secretary  Fall  and  the  re¬ 
spondent  that  the  items  of  interest  are  no 
part  of  the  amount  of  the  losses  which  are  justly 
and  equitably  due  from  the  United  States  to  the 
relator  under  the  provisions  of  the  Acts  of  Con¬ 
gress  of  March  2, 1919,  and  November  23, 1921, 
are  plainly  erroneous,  and  amount  to  a  refusal 
to  take  jurisdiction  of  petitioner’s  claim  for  in¬ 
terest  or  to  exercise  relative  thereto  any  discre¬ 
tion  under  the  statute,  and  are  a  nullification 
of  the  plain  intention  of  Congress.’ 

i 

“In  the  court’s  opinion  the  question,  in  prin¬ 
ciple,  has  been  settled  by  rulings  of  the  appellate 
tribunals,  controlling  upon  this  court,  and  which 
require  that  the  demurrer  be  sustained : 


“Secretary  of  the  Interior  v.  U.  S.  ex.  rel. 


Logan  Rives,  No.  4020, . App.  D.  C. 

cided  January  7,  1924. 


,  de- 


“Seaboard  Air  Line  Railway  Co.,  et  al.  v. 
U.  S.  No.  407,  Oct.  Term,  1922,  U.  S.  Supreme 
Court;  decided  March  5,  1923. 


“U.  S.  v.  State  of  N.  Y.,  160  U.  S.  598. 
“Demurrer  sustained.” 


Thereafter  the  cause  was  taken  to  this  Court, 
where  the  judgment  was  on  May  5,  1924,  affirmed. 
(See  Work  v.  United  States,  54  App.  D.  C.  380,  298 
Fed.  839.)  This  Court  stated  the  issue  as  quoted 
above,  discussed  and  quoted  from  the  decision  of  the 
Supreme  Court  in  United  States  v.  State  of  New 
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York,  160  U.  S.  598,  16  Sup.  Ct.  402,  40  L.  ed.  551, 
and  concluded  its  opinion  by  saying : 

“Being,  therefore,  an  element  of  the  expenses 
incurred,  we  think  that  in  equity  and  justice  the 
interest  paid  or  obligated  to  be  paid  in  this  case 
should  be  allowed. 

“The  statute  is  remedial,  and  should  be  con¬ 
strued  liberally,  in  order  to  carry  out  the  pur¬ 
poses  of  its  enactment.” 

Thence  the  case  was  taken  to  the  Supreme  Court 
of  the  United  States  and  there  on  March  2, 1925,  the 
Supreme  Court  of  the  District  and  this  Court  were 
reversed  (267  U.  S.  185,  45  Sup.  Ct.  256,  69  L.  ed. 
566).  The  reversal,  however,  was  placed  upon  the 
ground  that  the  Secretary  of  the  Interior  had  a  dis¬ 
cretion  which  the  courts  could  not  control  and  that, 
therefore,  this  court  and  the  trial  court  were  with¬ 
out  jurisdiction  to  determine  the  questions  of  law 
involved. 

Chief  Justice  Taft,  delivering  the  opinion  of  the 
Supreme  Court,  having  held  that  the  court  was  with¬ 
out  jurisdiction,  cited  the  New  York  case,  above, 
and  said: 

“The  circumstances  of  the  case  were  different 
from  this,  and  it  is  doubtful  whether  the  con¬ 
clusion  as  to  interest  in  such  case  would  be  ap¬ 
plicable  to  the  claim  made  by  the  relator,  even  if 
we  could  hear  it  on  its  merits.  But  it  is  not  here 
on  its  merits.  The  question  was  one  for  the  Sec¬ 
retary  of  the  Interior  to  decide,  and  that 
finally.” 
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The  Act  of  February  13, 1929,  having  removed  the 
obstacles  to  the  jurisdiction  of  the  courts  and  having 
provided  that  the  Secretary  of  the  Interior  has  no 
discretion  on  questions  of  law,  the  ruling  of  the  Su¬ 
preme  Court  no  longer  applied  and  this  proceeding 
was  filed. 

THIS  IS  A  CLAIM  FOR  LOSSES  AND  NOT 

FOR  INTEREST 

j 

The  character  of  the  claim  of  appellant  herein 
cannot  be  better  stated  than  in  the  above  quotation 
from  the  opinion  of  this  Court. 

The  question  is,  as  stated  by  this  Court,  not  one  of 
whether  or  not  the  government  pays  interest.  Ordi¬ 
narily  the  government  does  not  pay  interest,  and  in 
no  case  does  it  do  so  unless  by  agreement,  express  or 
implied.  The  question  here  is  one  of  just  compen¬ 
sation. 

,  i 

By  Act  of  October  5, 1918,  Section  3,  40  Stat.  1009, 
the  President  of  the  United  States  was  authorized 
to  take  over  mines  like  that  belonging  to  the  appel¬ 
lant  and  it  was  provided  that  when  such  mine  was 
taken  over 

“The  United  States  shall  make  just  compen¬ 
sation  *  *  *  for  the  taking  over,  use,  occupation 
or  operation  *  *  *  of  any  such  necessaries 
*  *  *  deposit,  mine,  or  plant  or  part  thereof.” 

And  it  was  further  provided  in  that  Act,  Section  3 
thereof,  that 
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“If  the  compensation  so  determined  be  unsatis¬ 
factory,  *  *  *  such  person,  firm,  or  corporation 
shall  be  paid  seventy-five  per  centum  of  the 
amount  so  determined  and  shall  be  entitled  to 
sue  the  United  States  to  recover  such  further 
sum  as  added  to  such  seventy-five  per  centum 
will  make  up  such  amount  as  will  be  just  com¬ 
pensation/’  (Appendix  2,  seq.) 

This  definitely  fixed  “just  compensation”  as  the 
legal  right  of  the  mine  owner.  While  the  mine  of 
appellant  was  not  formally  taken  over  by  the  Presi¬ 
dent,  in  effect,  as  the  admissions  in  the  pleadings 
show,  the  mine  was  taken  over  and  operated  by  the 
President.  As  the  Act  of  October  5,  1918,  became  a 
law  just  prior  to  the  Armistice,  it  was  found  neces¬ 
sary  to  provide  means  for  protecting  and  compen¬ 
sating  those  persons  whose  properties  had  in  sub¬ 
stance  been  taken  over,  although  not  in  the  form 
prescribed  in  the  Act  of  October  5,  1918,  and  that  is 
why  in  order  to  meet  this  legal  obligation  the  Act 
of  March  2,  1919,  was  passed.  (Appendix  12,  seq.) 

There  is  nothing  in  the  Act  of  March  2,  1919,  that 
changes  the  measure  of  the  right  to  recover  of  per¬ 
sons  whose  property  had  been  actually  or  in  effect 
taken  over  by  the  government.  There  still  remained 
the  right  to  “just  compensation,”  the  right  being  to 
have,  in  the  language  of  the  amended  statute,  an 
adjustment  that  was  “just  and  equitable”  and  to 
have  payment  for  “net  losses.”  “Net  losses”  and 
“just  compensation”  are  essentially  synonymous,  and 
the  words  “just”  and  “equitable”  are  emphatic  words 
requiring  a  liberal  interpretation.  There  can  be  no 
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doubt  that  “just  compensation”  includes  all  losses, 
and  we  submit  that  losses  measure  just  compensa¬ 
tion.  In  Seaboard  Air  Line  Railway  Company  v. 
United  States,  261,  U.  S.  299,  43  Sup.  Ct.  354,  67  L. 
ed.  664,  the  Supreme  Court  said : 

i 

“The  above  rule  referred  to,  that  in  the  ab¬ 
sence  of  agreement  to  pay  or  statute  allowing 
it,  the  United  States  will  not  be  held  liable  for 
interest  on  unpaid  accounts  and  claims,  does  not 
apply  here.  The  requirement  that  ‘just  compen¬ 
sation’  shall  be  paid  is  comprehensive,  and  in¬ 
cludes  all  elements,  and  no  specific  command  to 
include  interest  is  necessary  when  interest  or  its 
equivalent  is  a  part  of  such  compensation  *  *  *” 

In  Brown  v.  United  States,  263  U.  S.  78,  42  Sup. 
Ct.  92,  68  L.  ed.  171,  pp.  86  and  following  of  the 
Official  Report,  the  court  uses  interchangeably  in 
argument  the  words  “injury,”  “loss,”  “just  compen¬ 
sation,”  and  holds  that  property  having  been  con¬ 
demned  by  the  United  States,  in  measuring  the  com¬ 
pensation,  interest  would  be  allowed  from  the  date 
of  the  summons  to  the  date  of  the  judgment  and  this, 
said  the  court,  was 

“a  palpably  fair  and  reasonable  method  of  per¬ 
forming  the  indispensable  condition  to  the  exer¬ 
cise  of  the  right  of  eminent  domain,  namely,  the 
making  of  just  compensation.” 

In  Brooks-Scanlon  Corporation  v.  United  States, 
265  U.  S.  106,  44  Sup.  Ct.  471,  68  L.  ed.  934,  “the 
loss  of  use  of  money”  was  considered  among  losses, 
and  where  the  government’s  obligation  was  to  pro- 
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tect  against  losses  the  court  (official  report  p.  126) 
said  that  such  losses 

“*  *  *  with  other  pertinent  facts  are  to  be 
taken  into  account  and  given  proper  weight  to 
determine  the  amount  claimant  lost  *  *  * ;  that 
is,  the  sum  which  will  put  it  in  as  good  a  posi¬ 
tion  pecuniarily  as  it  would  have  been  if  its 
property  had  not  been  taken.” 

In  support  of  this  statement  the  Supreme  Court 
cites  numerous  cases,  including  the  Seaboard  Air 
Line  case  above,  and  if  that  rule  be  applied  here 
appellant  will  be  repaid  all  moneys  that  it  expended 
and  obligated  itself  to  expend  because  such  repay¬ 
ment  is  necessary  “to  put  it  in  as  good  a  position 
pecuniarily  as  it  would  have  been  in”  if  it  had  not 
acceded  to  the  requests  and  demands  of  the  govern¬ 
ment. 

In  The  Atlas,  93  U.  S.  302,  310,  23  L.  ed.  863,  864, 
damages  were  held  to  require  “that  the  measure  of 
compensation  shall  be  equal  to  the  amount  of  injury 
received.”  Interest  is  allowed  when  compensation 
is  to  be  made.  United  States  v.  North  Carolina,’  136 
U.  S.  211,  216, 10  Sup.  Ct.  920,  34  L.  ed.  336,  338. 

Just  compensation  means 

“the  full  and  perfect  equivalent  of  the  property 
taken  *  *  *.  The  owner  shall  be  put  in  as  good 
position  pecuniarily  as  he  would  have  been  if  his 
property  had  not  been  taken  *  *  *.  The  owner  is 
not  limited  to  the  value  of  the  property  at  the 
time  of  the  taking;  he  is  entitled  to  such  addi¬ 
tion  as  will  produce  the  full  equivalent  of  that 
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value  paid  contemporaneously  with  the  taking. 
Interest  at  a  proper  rate  is  a  good  measure  by 
which  to  ascertain  the  amount  so  to  be  added.” 

Seaboard  Air  Line  R.  Co.  v.  United  States,  261 
.  U.  S.  299,  304,  306,  67  L.  ed.  664,  669,  670,  43  Sup. 
Ct.  Rep.  354.  See  also  Liggett  &  M.  Tobacco  Co.  v. 
United  States,  274  U.  S.  215,  71  L.  ed.  1006,  47  Sup. 
Ct.  Rep.  581. 

It  follows  from  these  premises  that  interest  is 
allowable  against  the  United  States  by  the  words 
“legal  damages”  ex  vi  termini.  If  additional  reason 
for  this  conclusion  be  needed,  it  will  be  found  in  the 
definite  determination  of  the  Supreme  Court  that  the 
obligation  of  the  United  States  to  pay  interest  may 
be  imposed  by  the  name  of  damages  as  well  as  by  the 
name  of  interest. 

Interest  may  itself  be  allowed  where  the  Act  of 
Congress  uses  the  word  “damages.”  If  legal  dam¬ 
ages  include  interest,  losses  similarly  do. 

In  The  Santa  Maria,  10  Wheat,  431,  445,  6  L.  ed. 
359,  362,  Mr.  Justice  Story,  speaking  for  the  court, 
said : 

“Damages  are  often  given  by  way  of  interest 
for  the  illegal  seizure  and  detention  of  property ; 
and,  indeed,  in  cases  of  tort,  if  given  at  all,  in¬ 
terest  partakes  of  the  very  nature  of  damages .” 

It  follows  from  these  authorities,  we  respectfully 
submit,  that  a  just  and  equitable  determination  of 
losses  require  the  payment  of  all  losses,  and  when,  as 
here,  a  claimant  has  paid  out  and  lost  money,  the  only 
question  is,  was  the  purpose  of  the  payment  to  carry 


15 


out  the  request  and  demand  of  the  government?  As 
this  purpose  is  admitted,  it  follows  that  the  losses 
should  be  paid. 

Courts  of  justice  are  not  controlled  by  mere  form. 
They  look  to  the  substance.  The  Assistant  Commis¬ 
sioner  (R.  25)  said  (speaking  of  the  record  before 
the  Secretary) : 

“*  *  *  the  record  showed  that  the  then  Secre¬ 
tary  of  the  Interior,  realizing  no  doubt  that  this 
property  presented  opportunity  for  the  biggest 
production  of  pyrites  in  the  entire  country, 
used  every  means  in  his  power  to  persuade  the 
claimant  to  develop  it.  It  is  true  that  he  could 
not  and  did  not  guarantee  claimant  against  loss, 
but  his  full  influence  short  of  underwriting  the 
project  was  exerted.  Always,  too,  there  was  a 
realization  that  claimant,  in  responding  to  gov¬ 
ernment  request,  will  suffer  great  financial  loss, 
notwithstanding  the  generous  provisions  of  the 
War  Minerals  Relief  Act.” 

The  Act  of  October  5,  1918  (quoted  ante  p.  11, 
Appendix  p.  2  and  following),  gave  just  compensa¬ 
tion  “for  the  taking  over,  use,  occupation  or  opera¬ 
tion”.  In  every  essential  particular  and  of  necessity 
because  of  the  coercion  of  patriotism,  the  President 
did  take  over  the  mine  of  appellant  and  just  com¬ 
pensation  is  legally  due. 

Appellant's  property  having  been  seized,  appellant 
having  been  induced  to  make  the  expenditures  and 
incur  the  losses,  its  right  under  the  Act  of  October  5, 
1918,  became  a  vested  right.  See  United  States,  v. 
Cook,  257  U.  S.  523,  527,  528,  66  L.  ed.  350,  351, 
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352,  wherein  was  cited  as  further  authority  United 
States  v.  Realty  Company,  163  U.  S.  427,  41  L.  ed. 
215,  and  where  the  Supreme  Court  recognized  at 
page  528  equitable,  moral,  and  honorable  obligations 
as  constituting  a  debt  and  where  at  page  527  the 
Court  said : 

“It  is  not  helpful  to  point  out  that  the  United 
States  need  not  have  varied  the  terms  of  the 
main  contract,  or  that  no  consideration  moved 
to  it  in  the  change,  or  that  the  contractor  could 
not  have  recovered  anything  additional  in  a  suit 
without  the  legislation.  There  was  the  moral 
consideration  which  properly  induced  the  recog¬ 
nition  of  an  honorable  obligation,  and  turned 
an  unenforceable  equity  into  a  binding  and  ef¬ 
fective  provision.” 

i 

Certainly  the  Congress  of  the  United  States  has, 
by  its  legislation,  done  everything  that  it  possibly 
could  to  enable  appellant  and  others  in  like  situation 
to  obtain  their  rights  and  the  Congress  went  further 
and  states  in  the  Act  of  1919  that  there  should  be  a 
just  and  equitable  determination  of  such  rights. 
These  words  mean  that  there  should  be  a  liberal 
interpretation  in  favor  of  claimants. 

i 

Whether  or  not  we  be  correct  in  the  foregoing  ar¬ 
gument,  the  facts  here  show  that  the  loss  sustained 
by  appellant  is  not  interest  so  far  as  appellant  is 
concerned  but  as  to  him  it  constitutes  a  net !  loss 
within  the  meaning  of  the  statute,  and  it  is  that 
“net  loss”  only  that  we  ask  here.  On  this  point  of 
the  case  we  submit : 
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INTEREST  PAID  FOR  BORROWED  MONEY, 
AS  WELL  AS  OBLIGATIONS  INCURRED 
THEREFOR,  IS  A  LOSS 

The  case  of  United  States  v.  State  of  New  York, 
160  U.  S.  598,  16  Sup.  Ct.  402,  40  L.  ed.  551,  relied 
upon  by  the  Supreme  Court  of  the  District,  in  its 
opinion  on  the  first  suit  filed  by  appellant,  and  also 
relied  upon  by  this  Court,  we  submit  is  directly  in 
point. 

During  the  War  Between  the  States  appeals  were 
made  by  Secretary  Seward  for  aid  from  the  States. 
To  the  State  of  New  York,  he  telegraphed : 

4  4 Adopt  such  measures  as  may  be  necessary  to 
fill  up  your  regiment  as  rapidly  as  possible.  We 
need  the  men  *  *  *  The  government  will  refund 
the  state  for  advances  of  troops  as  speedily  as 
the  treasurer  can  obtain  funds  for  that  pur¬ 
pose.” 

Congress  subsequently  passed  an  act  declaring 
that:  “The  cost,  charges  and  expenses  properly  in¬ 
curred”  by  any  state  in  raising  troops  to  protect  the 
nation  would  be  met  by  the  general  government.  The 
State  of  New  York  appropriated  money  to  arm  and 
equip  troops  and  issued  short  time,  7  per  cent  bonds 
and  also  utilized  its  canal  fund  to  raise  the  monev. 

V 

The  State  was  reimbursed  the  amount  it  actually  ex¬ 
pended  in  equipping  the  troops,  but  there  was  a  re¬ 
fusal  to  pay  the  interest  which  the  State  had  to  pay 
on  its  bonds  and  to  the  canal  fund.  Suit  was  brought 
by  the  State  of  New  York  to  recover  this  interest. 
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In  delivering  the  opinion  of  the  court  Mr.  Justice 
Harlan,  at  page  620,  said : 

“It  would  be  a  reflection  upon  the  patriotic 
motives  of  Congress  if  we  did  not  place  a  liberal 
interpretation  upon  those  acts,  and  give  effect 
to  what,  we  are  not  permitted  to  doubt,  was  in¬ 
tended  by  their  passage.” 

He  further  said  : 

“Liberally  interpreted,  it  is  clear  that  the 
acts  *  *  *  created  on  the  part  of  the  United 
States  an  obligation  to  indemnify  the  states  for 
any  costs,  charges,  and  expenses  properly  in¬ 
curred  for  the  purposes  expressed  in  the  Act  of 
1861,  the  title  of  which  shows  that  its  object 
was  ‘to  indemnify  the  states  for  expenses  in¬ 
curred  by  them  in  defense  of  the  United 
States.’  ” 

i 

The  court  sustained  the  claim  of  the  State  of  New 
York  for  the  interest,  not  only  that  paid  the  public 
but  that  accrued  in  its  canal  fund.  “Expenses  *  *  * 
incurred”  in  the  statute  under  which  New  York  re¬ 
covered  is  no  stronger  than  “money  expended  and 
obligations  incurred,”  in  the  statute  here. 

Here  fitting  the  exact  language  of  the  statute,  ex¬ 
penditures  were  made  in  order  to  get  money  with 
which  to  prepare  to  produce  and  to  produce  pyrites 
for  the  urgent  needs  of  the  government.  Appellant 
got  no  profit  either  on  its  capital  or  for  its  services. 
All  it  asks  here  is  the  return  of  its  net  losses  which  it 
incurred ;  and  that  in  determining  such  net  losses  all 
its  expenditures  and  all  its  obligations  incurred 
should  be,  as  the  statute  says,  considered  and  applied 
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in  arriving  at  the  total  amount.  That  appellant  is 
entitled  to  this  is  shown  by  the  New  York  case  above. 

At  page  624,  further  discussing  the  question  in 
that  case  the  court  said : 

“We  are  of  opinion  that  the  claim  of  the  state 
for  money  paid  on  account  of  interest  to  the 
commissioners  of  the  canal  fund  is  not  one 
against  the  United  States  for  interest  as  such, 
but  is  a  claim  for  costs,  charges  and  expenses 
properly  incurred  and  paid  by  the  state  in  aid 
of  the  general  government,  and  is  embraced  by 
the  act  of  Congress  declaring  that  the  states 
would  be  indemnified  by  the  general  govern¬ 
ment  for  moneys  so  expended.,,  (Emphasis 
supplied.) 

Mr.  Chief  Justice  Taft,  when  appellant's  case  was 
decided  in  the  Supreme  Court,  as  hereinbefore 
stated,  said  that  the  circumstances  of  the  New  York 
case  and  of  this  case  differed,  but  that  statement  is 
not  true  now.  Under  the  facts  as  they  now  are  the 
circumstances  of  the  two  cases  are  legally  identical. 
To  illustrate:  The  learned  Chief  Justice,  speaking  of 
the  New  York  Act,  said  that  it  “did  not  vest  in  the 
Secretary  of  the  Treasury  discretion  finally  to  de¬ 
cide  the  extent  of  the  indebtedness."  While  at  that 
time  there  was  a  discretion  in  this  case  in  the  Sec- 
retarv  of  the  Interior,  that  discretion  has  been  re- 
moved  by  the  Act  of  February  13,  1929,  and  now 
it  can  be  said  of  this  case  that  there  is  no  discretion 
in  the  Secretary  “finally  to  decide"  the  law.  The 
Chief  Justice  said,  “the  issue,  therefore,  was  merely 
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a  question  of  law  whether  under  the  statute  interest 
was  payable  and  it  was  held  that  it  was.”  Here,  as 
the  situation  now  stands,  the  issue  is  “merely  a  ques¬ 
tion  of  law.”  The  question  in  the  New  York  case, 
as  here,  is  whether  under  the  statute  interest  paid 
on  borrowed  money  constitutes  a  loss,  and  the  Su¬ 
preme  Court  in  the  New  York  case  answered  in  the 
affirmative.  j 

Further  showing  the  legal  identity  of  the  issues  in 
the  New  York  case  and  this  case,  in  the  opinion  in 
that  case,  at  page  605  of  the  official  edition  it  appears 
that  the  Court  of  Claims  gave  judgment  “on  ac¬ 
count  of  interest  paid  upon  its  bonds;”  “its”  mean¬ 
ing  the  bonds  of  the  State  of  New  York.  It  al^o  ap¬ 
pears,  page  622,  that  the  State  of  New  York,  in  ad¬ 
dition  to  the  interest  that  it  had  paid  “upon  its 
bonds,”  had  likewise  incurred  an  obligation  to  pay 
interest  to  its  canal  fund,  the  court  saying  that  this 
payment  “represented  the  amount  paid  as  interest 
on  moneys  received  by  way  of  a  loan  from  the  canal 
fund  and  applied  by  the  State  for  the  same  purpose,” 
and,  as  stated  in  the  quotation  above,  the  court  held 
that  this  interest  payable  to  another  agency  of  the 
State  of  New  York  properly  came  within  the  de¬ 
scription  of  “expenses  incurred.”  Here  it  is  respect¬ 
fully  submitted  that  interest  paid  to  institutions 
lending  appellant  money  and  obligations  to  pay  fur¬ 
ther  interest  to  such  institutions  constitutes  the  same 
kind  of  loss  as  interest  paid  by  New  York  to  its 
canal  fund. 
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LEGISLATIVE  HISTORY 

As  we  conceive  the  statute  here  involved,  it  falls 
within  that  class  of  statutes  that  are  so  clear  that 
resort  to  legislative  history  is  neither  necessary  nor 
proper. 

In  Hamilton  v.  Rathbone,  175  U.  S.  414,  419,  44  L. 
ed.  219,  221,  20  Sup.  Ct.  Rep.  155,  it  is  said: 

“The  general  rule  is  perfectly  well  settled 
that,  where  a  statute  is  of  doubtful  meaning 
and  susceptible  upon  its  face  of  two  construc¬ 
tions,  the  court  may  look  into  prior  and  con¬ 
temporaneous  acts,  the  reasons  which  induced 
the  act  in  question,  the  mischiefs  intended  tc 
be  remedied,  the  extraneous  circumstances,  and 
the  purpose  intended  to  be  accomplished  by  it, 
to  determine  its  proper  construction.  But  where 
the  act  is  clear  upon  its  face,  and  when  stand¬ 
ing  alone  it  is  fairly  susceptible  of  but  one  con¬ 
struction,  that  construction  must  be  given  to  it.” 

( Citing  cases. ) 

And  the  court  added  (p.  421) : 

“Indeed,  the  cases  are  so  numerous  in  this 
court  to  the  effect  that  the  province  of  construc¬ 
tion  lies  wholly  within  the  domain  of  ambiguity, 
that  an  extended  review  of  them  is  quite  un¬ 
necessary.  The  whole  doctrine  applicable  to  the 
subject  may  be  summed  up  in  the  single  obser¬ 
vation  that  prior  acts  may  be  resorted  to  to 
solve ,  but  not  to  create  an  ambiguity.”  (Em¬ 
phasis  supplied.) 

It  was  further  said  that  if  the  section  of  law  there 
under  consideration  were  an  original  act  there  would 
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be  no  room  for  construction,  and  that  only  by  calling 
in  the  aid  of  a  prior  act  was  it  possible  to  throw  a 
doubt  upon  its  proper  interpretation. 

The  rule  was  tersely  stated  in  United  States  v. 
Hartwell,  6  Wall.  385,  18  L.  ed.  830,  S32: 

“If  the  language  be  clear,  it  is  conclusive. 
There  can  be  no  construction  where  there  is 
nothing  to  construe.” 

On  this  subject  this  Court,  Work  v.  United  States 
ex  rel.  Rives,  295  F.  225,  227,  said : 

i 

“While  reference  may  be  made  to  reports  of 
committees  of  either  house,  and  even  to  debates 
in  Congress,  for  the  purpose  of  aiding  in  the 
interpretation  of  an  ambiguous  measure 
(United  States  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  247 
U.  S.  310,  318,  38  Sun.  Ct.  525,  62  L.  ed.  1130, 
and  Wisconsin  R.  R.  Commission  v.  Chicago,  B. 
&  Q.  R.  R.  Co.,  257  U.  S.  563,  589,  42  Sup.  Ct. 
232,  66  L.  ed.  371,  22  A.  L.  R.  1086),  there  is 
no  authority  for  consulting  those  sources  of  in¬ 
formation,  where,  as  here,  there  is  no  ambi- 
guitv.  See  authorities  lust  cited.  In  this  case 
the  effect  of  going  to  the  proceedings  of  Con¬ 
gress  would  be  to  create  a  doubt  where  none 
existed  before,  and  this  is  not  allowable.  Wis¬ 
consin  R.  R.  Commission  v.  Chicago.  B.  &  Q. 
R.  R.  Co.,  supra,  p.  589  (42  Sup.  Ct.  232).” 

It  is  therefore  unnecessary  to  look  to  the  legisla¬ 
tive  history  of  the  statute  here  involved.  However, 
in  an  appendix  we  have  assembled  that  history,  and 
were  it  necessary  to  look  thereto,  the  conclusions 
here  sought  and  heretofore  adopted  by  this  Court 
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and  the  Supreme  Court  of  the  District  (Ante  9,  10) 
are  confirmed. 


CONCLUSION 

It  is,  therefore,  respectfully  submitted  that  appel¬ 
lant  is  entitled  to  the  particular  construction  asked 
and  the  review  prayed  for  and  desired  and  to  such 
order  as  may  be  necessary  to  require  the  Secretary 
of  the  Interior  to  take  an  accounting  of  the  interest 
paid  and  the  obligations  therefor  incurred,  and  to 
allow  as  a  loss  such  amount  as  the  facts  show  and  to 
make  an  award  therefor. 

Respectfully  submitted, 

Edgar  Watkins, 

Atlanta  Trust  Co.  Bldg., 

Atlanta,  Georgia. 

Attorney  for  Appellant . 


Mac  Asbill, 

Watkins,  Asbill  &  Watkins, 

1018  Atlanta  Trust  Co.  Bldg., 
Atlanta,  Georgia. 

J.  C.  Trimble, 

Washington,  D.  C. 

Of  Counsel . 

August  25,  1930. 
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LEGISLATIVE  HISTORY 


GENERAL  STATEMENT 

While  in  our  opinion  there  is  no  such  ambiguity  in 
the  statute  here  for  construction  as  justifies  a  resort 
to  legislative  history,  we  do  nevertheless  append 
herewith  a  sufficiently  comprehensive  outline  of 
such  history  to  enable  the  court,  if  desired,  to  exam¬ 
ine  the  same. 
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A  state  of  war  having  been  declared  between  the 
United  States  and  the  government  of  Germany  on 
the  6th  day  of  April,  1917,  importations  of  certain 
minerals  from  other  countries  were  shut  off  and  it 
became  necessary  that  we  produce  in  this  country 
all  such  minerals.  The  question  was  discussed  elab¬ 
orately  in  the  Congress,  the  discussion  resulting  in 
the  passage  of  a  bill  approved  October  5,  1918. 

This  Act,  40  Stat.  1009,  is  as  follows: 

Act  October  5, 1918 

(Public — No.  220 — 65th  Congress.) 

(H.  R.  11259.) 

An  Act  To  provide  further  for  the  national  se¬ 
curity  and  defense  by  encouraging  the  production, 
conserving  the  supply,  and  controlling  the  distribu¬ 
tion  of  those  ores,  metals,  and  minerals  which  have 
formerly  been  largely  imported,  or  of  which  there 
is  or  may  be  an  inadequate  supply. 

Be  it  enacted  by  the  Senate  and  House  of  Repre¬ 
sentatives  of  the  United  States  of  America  in  Con¬ 
gress  assembled,  That  by  reason  of  the  existence  of 
a  state  of  war,  it  is  essential  to  the  national  security 
and  defense,  and  to  the  successful  prosecution  of  the 
war,  and  for  the  support  and  maintenance  of  the 
Army  and  Navy,  to  provide  for  an  adequate  and  in¬ 
creased  supply,  to  facilitate  the  production,  and  to 
provide  for  an  equitable,  economical,  and  better  dis¬ 
tribution  of  the  following-named  mineral  substances 
and  ores,  minerals,  intermediate  metallurgical  prod- 
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ucts,  metals,  alloys,  and  chemical  compounds  thereof, 
to  wit:  Antimony,  arsenic,  ball  clay,  bismuth,  bro¬ 
mine,  cerium,  chalk,  chromium,  cobalt,  corundum, 
emery,  fluorspar,  ferrosilicon,  fullers’  earth,  graph¬ 
ite,  grinding  pebbles,  iridium,  kaolin,  magnesite, 
manganese,  mercury,  mica,  molybdenum,  osmium, 
sodium,  platinum,  palladium,  paper  clay,  phosphorus, 
potassium,  pyrites,  radium,  sulphur,  thorium,  tin, 
titanium,  tungsten,  uranium,  vanadium,  and  zircon¬ 
ium,  as  the  President  may,  from  time  to  time,  de¬ 
termine  to  be  necessary  for  the  purposes  aforesaid, 
and  as  to  which  there  is  at  the  time  of  such  deter¬ 
mination,  a  present  or  prospective  inadequacy  of 
supply.  The  aforesaid  substances  mentioned  in  any 
such  determination  are  hereinafter  referred  to  as 
necessaries. 

Section  2.  That  the  President  is  authorized  from 
time  to  time  to  purchase  such  necessaries  and  to  en¬ 
ter  into,  to  accept,  to  transfer,  and  to  assign  con¬ 
tracts  for  the  production  or  purchase  of  same,  to  pro¬ 
vide  storage  facilities  for  and  store  the  same,  to  pro¬ 
vide  or  improve  transportation  facilities,  and  to  use, 
distribute,  or  allocate  said  necessaries,  or  to  sell  the 
same  at  reasonable  prices,  but  such  sales  made  dur¬ 
ing  the  war  shall  not  be  at  a  price  less  than  the  pur¬ 
chase  or  cost  of  production  thereof :  Provided,  That 
no  such  contract  of  purchase  shall  cover  a  period 
longer  than  two  years  after  the  termination  of  the 
war. 

The  President  is  further  authorized,  upon  finding 
that  importation  into  the  United  States  of  any  of 
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the  necessaries  covered  by  this  Act  is  likely  to  result 
in  a  loss  to  the  United  States  on  any  necessaries 
which  it  may  have  acquired  hereunder,  to  ascertain, 
fix,  and  proclaim  such  rate  of  duty  upon  such  im¬ 
ported  necessaries  as  shall  be  sufficient  to  ade¬ 
quately  protect  the  United  States  from  any  such  loss. 

The  funds  provided  by  section  six  hereof  shall  be 
used  in  carrying  out  the  powers  granted  by  this  sec¬ 
tion,  and  all  moneys  received  by  the  United  States 
from  or  in  connection  with  the  disposal  of  such  neces¬ 
saries,  shall  be  used  as  a  revolving  fund  for  further 
carrying  out  the  purposes  of  this  Act.  Any  balance 
of  such  moneys  remaining  when  the  object  of  this 
Act  has  been  accomplished,  shall,  as  collected,  re¬ 
ceived,  and  on  hand  and  available,  be  covered  into 
the  Treasury  as  miscellaneous  receipts. 

Section  3.  That  the  President  is  authorized  to 
requisition  and  take  over  any  of  said  necessaries  and 
to  use,  distribute,  allocate,  or  sell  the  same;  and  also 
to  requisition  and  take  over  any  undeveloped  or  in¬ 
sufficiently  developed  or  operated  idle  land,  deposit, 
or  mine,  and  any  idle  or  partially  operated  smelter, 
or  plant,  or  part  thereof,  producing  or,  in  his  judg¬ 
ment,  capable  of  producing  said  necessaries,  or 
either  of  them,  and  to  develop  and  operate  such  mine 
or  deposit  or  such  smelter  or  plant,  either  through 
the  agencies  hereinafter  mentioned,  or  under  lease 
or  royalty  agreement,  or  in  any  other  manner,  and 
to  store,  use,  distribute,  allocate,  or  sell  the  products 
thereof:  Provided,  That  no  ores  or  metals,  the  prin¬ 
cipal  money  value  of  which  consists  in  metals  or  min- 
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erals  other  than  those  specifically  enumerated  in 
section  one  hereof,  shall  be  subject  to  requisition  un¬ 
der  the  provisions  of  this  Act.  Whenever  the  Presi¬ 
dent  shall  determine  that  the  further  use  or  opera¬ 
tion  by  the  Government  of  any  such  land,  deposit, 
mine,  smelter,  or  plant,  or  part  thereof,  so  acquired, 
is  no  longer  essential  for  the  objects  aforesaid,  the 
same  shall  be  returned  to  the  person,  firm,  or  cor¬ 
poration  entitled  thereto.  The  United  States  shall 
make  just  compensation,  determined  by  the  Presi¬ 
dent,  for  the  taking  over,  use,  occupation,  or  opera¬ 
tion  by  the  Government  of  any  such  necessaries,  or 
any  such  land,  deposit,  mine,  smelter,  or  plant,  or 
part  thereof.  If  the  compensation  so  determined  be 
unsatisfactory  to  the  person,  firm,  or  corporation  en¬ 
titled  thereto,  such  person,  firm,  or  corporation  shall 
be  paid  seventy-five  per  centum  of  the  amount  so  de¬ 
termined  and  shall  be  entitled  to  sue  the  United 
States  to  recover  such  further  sum  as  added  to  said 
seventy-five  per  centum  will  make  up  such  amount 
as  will  be  just  compensation,  in  the  manner  provided 
by  section  twenty-four,  paragraph  twenty,  and  sec¬ 
tion  one  hundred  and  forty-five,  of  the  Judicial 
Code.  i 

The  President  is  authorized  to  require  statements 
and  reports,  to  examine  books  and  papers,  and  to  pre¬ 
scribe  such  rules  and  regulations  as  he  may  deem  ap¬ 
propriate  for  carrying  out  the  purposes  of  this  Act. 
The  fund  provided  by  section  six  hereof  may  be  used 
in  carrying  out  the  purposes  of  this  Act,  and  all 
moneys  received  by  the  United  States  from  or  in 
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connection  with  the  use,  operation,  or  disposal  of 
any  such  necessaries,  land,  deposit,  mine,  smelter,  or 
plant,  or  part  thereof,  shall  be  used  as  a  revolving 
fund  for  further  carrying  out  the  purposes  of  this 
Act.  Any  balance  of  such  moneys  remaining  when 
the  objects  of  this  Act  have  been  accomplished,  shall, 
as  collected,  received,  and  on  hand  and  available,  be 
covered  into  the  Treasury  as  miscellaneous  receipts. 

Section  4.  That  any  person  who  shall  neglect  or 
refuse  to  comply  with  any  order  or  requisition  made 
by  the  President  pursuant  to  the  provisions  of  this 
Act,  or  who  shall  obstruct  or  attempt  to  obstruct  the 
enforcement  of  or  the  compliance  with  any  such 
requisition  or  order,  or  who  shall  violate  any  of  the 
provisions  of  this  Act,  or  any  rule  or  regulation 
adopted  hereunder,  shall,  upon  conviction,  be  fined 
not  exceeding  $5,000,  or  be  imprisoned  for  not  more 
than  two  years,  or  both. 

Section  5.  That  the  sum  of  $500,000  is  hereby  ap¬ 
propriated,  out  of  any  moneys  in  the  Treasury  not 
otherwise  appropriated,  to  be  available  until  June 
thirtieth,  nineteen  hundred  and  nineteen,  for  the 
payment  of  all  administrative  expenses  under  this 
Act,  including  personal  services,  traveling  and  sub¬ 
sistence  expenses,  the  payment  of  rent,  the  purchase 
of  equipment,  supplies,  postage,  printing,  publica¬ 
tions,  and  such  other  articles,  both  in  the  District  of 
Columbia  and  elsewhere,  as  the  President  may  deem 
essential  and  proper. 
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Section  6.  That  the  sum  of  $50,000,000  is  hereby 
appropriated,  out  of  any  moneys  in  the  Treasury  not 
otherwise  appropriated,  which,  together  with  all 
moneys  received  from  time  to  time  under  the  pro¬ 
visions  of  this  Act,  all  of  which  shall  be  credited  to 
said  appropriation,  shall  be  used  as  a  revolving  fund 
for  carrying  out  the  objects  of  this  Act,  and  for  the 
purpose  of  making  all  payments  and  disbursements, 
including  just  compensation  under  section  three,  by 
this  Act  authorized:  Provided,  That  no  part  of  th's 
appropriation  shall  be  expended  for  the  purposes  de¬ 
scribed  in  the  last  preceding  section:  Provided  fur¬ 
ther,  That  a  detailed  report  of  all  operations  under 
this  Act,  including  all  receipts  and  disbursements, 
shall  be  filed  with  the  Secretary  of  the  Senate  and 
Clerk  of  the  House  of  Representatives  on  or  before 
the  twenty-fifth  day  of  each  month,  covering  the 
preceding  month’s  operation.  Any  balance  of  said 
revolving  fund  remaining  when  the  objects  of  this 
Act  have  been  accomplished,  shall,  as  collected,  re¬ 
ceived,  and  on  hand  and  available,  be  covered  into 
the  Treasury  as  miscellaneous  receipts. 

Section  7.  That  the  President  is  authorized  to  ex¬ 
ercise  each,  every,  or  any  power  and  authority 
hereby  vested  in  him,  and  to  expend  the  moneys 
herein  appropriated  or  provided  for,  or  any  part  or 
parts  thereof,  by  and  through  such  officer  or  offi¬ 
cers,  department  or  departments,  board  or  boards, 
agent,  agents,  or  agencies  as  he  shall  create  or  desig¬ 
nate  from  time  to  time,  for  the  purpose.  He  may 
fix  the  reasonable  compensation  for  the  performance 
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of  such  services,  but  no  official  or  employee  of  the 
United  States  shall  receive  any  additional  compensa¬ 
tion  for  such  services  except  as  now  permitted  by 
law:  Provided,  That  no  person  employed  under  the 
provisions  of  this  Act  shall  be  paid  any  salary  or 
compensation  in  excess  of  that  paid  for  similar  or 
like  services  rendered  in  executive  departments  of 
the  Government. 

Section  8.  No  person  having  a  pecuniary  interest 
in  any  transaction  in  pursuance  of  this  Act  shall 
have  any  official  connection  under  this  Act  with 
such  transaction.  Any  person  violating  this  pro¬ 
vision  shall  forfeit  to  the  Government  all  proceeds 
which  he  shall  have  received  from  such  transaction, 
and  upon  due  conviction  of  such  violation  shall  be 
fined  not  exceeding  $10,000  or  imprisoned  not  ex¬ 
ceeding  ten  years. 

Section  9.  That  the  President  is  authorized,  if  in 
his  judgment  such  action  be  necessary  or  useful  for 
the  objects  of  this  Act,  to  form  one  or  more  corpora¬ 
tions  under  the  laws  of  any  State,  Territory,  Dis¬ 
trict,  or  possession  of  the  United  States,  for  the  pur¬ 
pose  of  carrying  out  the  powers  or  any  of  the  powers 
hereby  authorized.  The  capital  stock  of  any  such 
corporation  shall  be  such  as  the  President  may  de¬ 
termine,  but  the  total  capital  stock  for  all  corpora¬ 
tions  so  formed  shall  not  exceed  in  the  aggregate  the 
appropriation  of  $50,000,000,  made  by  section  six 
hereof.  Said  appropriation,  or  any  part,  thereof, 
may  be  used  by  the  President  in  subscribing  on  be¬ 
half  of  the  United  States,  through  such  person  or 
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persons  as  he  may  designate,  to  the  capital  stock  of 
such  corporation  or  corporations,  and  the  capital 
and  assets  of  any  such  corporation  or  corporations, 
together  with  all  additions  thereto  under  sections 
two  and  three  hereof,  may  be  used  in  carrying  out 
the  objects  of  this  Act.  The  directorate  and  organi¬ 
zation  of  such  corporation  or  corporations  shall  be 
such  as  the  President  may  prescribe,  and  such  cor¬ 
poration  or  corporations  shall  have  all  such  charter 
powers  as  may  be  deemed  necessary  or  desirable  by 
the  President  to  enable  it  or  them  to  accomplish  the 
objects  of  this  Act.  The  capital  stock  of  any  such 
corporation  or  corporations  shall  be  held  and  voted 
for  the  exclusive  benefit  of  the  United  States, 
through  such  person  or  persons  as  the  President  may 
designate. 

i 

i 

Section  10.  Upon  the  proclamation  of  peace  the 
President  shall  proceed  as  rapidly  as  possible  to  wind 
up  and  terminate  all  transactions  under  this  Act, 
and  to  dispose  as  fast  as  practicable  of  all  property 
acquired  thereunder,  and  after  said  proclamation  of 
peace  no  contracts  shall  be  made,  property  acquired, 
or  other  transaction  performed  under  this  Act  ex¬ 
cept  such  as  shall  be  necessary  for  the  purpose  of 
this  section  and  incidental  thereto,  and  two  years 
after  such  proclamation  of  peace  this  Act  shall  cease 
to  have  effect  and  all  powers  conferred  thereby  shall 
end:  Provided,  That  the  termination  of  this  Act  shall' 
not  prevent  the  subsequent  collection  of  any  moneys 
due  the  United  States,  nor  shall  it  affect  any  act 
done  or  any  right  or  obligation  accrued  or  accruing, 
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or  any  suit  or  proceeding  had  or  commenced  before 
such  termination,  but  all  such  collections,  rights,  ob¬ 
ligations,  suits  and  proceedings  shall  continue  as  if 
this  Act  had  not  terminated,  and  any  offense  com¬ 
mitted  or  liability  incurred  prior  thereto  shall  be 
prosecuted  in  the  same  manner  and  with  the  same 
punishment  and  effect  as  if  this  Act  had  not  termi¬ 
nated. 

Section  11.  That  employment  under  the  provisions 
of  this  Act  shall  not  exempt  any  person  from  mili¬ 
tary  service  under  the  provisions  of  the  selective 
draft  law  approved  May  eighteenth,  nineteen  hun¬ 
dred  and  seventeen,  or  any  Act  amendatory  thereto. 

Section  12.  That  if  any  section  or  provision  of  this 
Act  shall  be  declared  invalid  for  any  reason  whatso¬ 
ever,  such  invalidity  shall  not  be  construed  to  affect 
the  validity  of  any  other  section  or  provision  hereof. 

Approved,  October  5, 1918. 

The  Secretary  of  the  Interior,  then  the  Honorable 
Franklin  K.  Lane,  was  not  appointed  by  the  Presi¬ 
dent  to  administer  this  act  until  on  or  about  the  date 
of  the  armistice.  Accordingly  the  Secretary  of  the 
Interior  declined  to  proceed  with  its  enforcement. 

LEGISLATIVE  DISCUSSION  PRECEDING 
PASSAGE  OF  ACT  MARCH  2,  1919 

As  it  would  have  been  an  unnecessary  loss  to  en¬ 
force  the  Act  of  October  5, 1918,  after  the  war  was 
ended,  the  question  was  presented  to  the  Congress 
of  how  to  give  “just  compensation”  to  those  persons 
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who  at  the  request  of  certain  named  agencies  of  the 
government  had  in  effect  surrendered  their  prop¬ 
erties  to  the  government.  After  hearings,  and  on 
the  15th  day  of  December,  1918,  Senator  Henderson 
introduced  a  bill  entitled, 

“A  bill  to  supplement  an  Act  of  Congress  ap¬ 
proved  October  fifth,  nineteen  hundred  and 
eighteen  (public  numbered  two  hundred  and 
twenty),  and  to  authorize  the  Secretary  of  the 
Interior  from  the  funds  appropriated  by  said 
Act,  to  determine,  adjust,  and  pay  losses  sus¬ 
tained  by  investments  preparatory  to  produc¬ 
tion  of  war  minerals  mentioned  in  said  Act.” 

This  was  called  Senate  5234.  In  the  House  of  Rep¬ 
resentatives  House  Bill  13274  was  on  December  7, 
1918,  introduced  by  Congressman  Dent. 

Bill  H.  R.  13274,  being  subsequently  passed  by  the 
Senate  with  Senator  Henderson’s  amendment,  was 
sent  to  conference  and  the  conferres  being  unable 
to  agree  four  times,  so  reported  to  their  respective 
Houses.  The  Committee  on  Mines  and  Mining  of 
the  House  of  Representatives,  after  such  disagree¬ 
ments,  met  and  reported  to  the  House  an  amend¬ 
ment  offered  as  an  amendment  to  the  Henderson 
amendment.  This  was  debated  at  length  and  finally 
the  House  voted  instructing  its  conferres  to  offer 
in  the  conference  this  committee  amendment  to  the 
Henderson  amendment.  This  was  done  and  the  Sen¬ 
ate  conferres  accepted  the  action  of  the  House  and 
so  reported.  The  conference  report  being  accepted, 
the  bill  was  passed  and  approved  March  2, 1919  (Pub¬ 
lic  No.  322— 65th  Congress). 
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ACT  OF  MARCH  2,  1919 


Only  Section  5  of  the  Act  has  reference  to  the  is¬ 
sues  here,  and  that  section  reads: 

Section  5.  That  the  Secretary  of  the  Interior  be, 
and  he  hereby  is,  authorized  to  adjust,  liquidate,  and 
pay  such  net  losses  as  have  been  suffered  by  any 
person,  firm,  or  corporation,  by  reason  of  producing 
or  preparing  to  produce,  either  manganese,  chrome, 
pyrites,  or  tungsten  in  compliance  with  the  request 
or  demand  of  the  Department  of  the  Interior,  the 
War  Industries  Board,  the  War  Trade  Board,  the 
Shipping  Board,  or  the  Emergency  Fleet  Corpora¬ 
tion  to  supply  the  urgent  needs  of  the  Nation  in  the 
prosecution  of  the  war;  said  minerals  being  enumer¬ 
ated  in  the  act  of  Congress  approved  October  fifth, 
nineteen  hundred  and  eighteen,  entitled  “An  act  to 
provide  further  for  the  national  security  and  de¬ 
fense  by  encouraging  the  production,  conserving  the 
supply,  and  controlling  the  distribution  of  those  ores, 
metals,  and  minerals  which  have  formerly  been 
largely  imported,  or  of  which  there  is  or  may  be  an 
inadequate  supply.” 

The  said  Secretary  shall  make  such  adjustments 
and  payments  in  each  case  as  he  shall  determine  to 
be  just  and  equitable ;  that  the  decision  of  said  Sec¬ 
retary  shall  be  conclusive  and  final,  subject  to  the 
limitation  hereinafter  provided;  that  all  payments 
and  expenses  incurred  by  said  Secretary,  including 
personal  services,  traveling  and  subsistence  ex¬ 
penses,  supplies,  postage,  printing,  and  all  other  ex- 
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penses  incident  to  the  proper  prosecution  of  this 
work,  both  in  the  District  of  Columbia  and  else¬ 
where,  as  the  Secretary  of  the  Interior  may  deem  es¬ 
sential  and  proper,  shall  be  paid  from  the  funds  ap¬ 
propriated  by  the  said  act  of  October  fifth,  nineteen 
hundred  and  eighteen,  and  that  said  funds  and  ap¬ 
propriations  shall  continue  to  be  available  for  said 
purpose  until  such  time  as  the  said  Secretary  shall 
have  fully  exercised  the  authority  herein  granted 
and  performed  and  completed  the  duties  hereby  pro¬ 
vided  and  imposed:  Provided,  however,  That  the 
payments  and  disbursements  made  under  the  pro¬ 
visions  of  this  section  for  and  in  connection  with  the 
payments  and  settlements  of  the  claims  herein  de¬ 
scribed,  and  the  said  expenses  of  administration  shall 
in  no  event  exceed  the  sum  of  $8,500,000:  And  pro¬ 
vided  further,  That  said  Secretary  shall  consider,  ap¬ 
prove,  and  dispose  of  only  such  claims  as  shall  be 
made  hereunder  and  filed  with  the  Department  of 
the  Interior  within  three  months  from  and  after  the 
approval  of  this  act :  And  provided  further,  That  no 
claim  shall  be  allowed  or  paid  by  said  Secretary  un¬ 
less  it  shall  appear  to  the  satisfaction  of  the  said  Sec¬ 
retary  that  the  expenditures  so  made  or  obligations 
so  incurred  by  the  claimant  were  made  in  good  faith 
for  or  upon  property  which  contained  either  man¬ 
ganese,  chrome,  pyrites,  or  tungsten  in  sufficient 
quantities  to  be  of  commercial  importance:  And  pro¬ 
vided  further,  That  no  claims  shall  be  paid  unless  it 
shall  appear  to  the  satisfaction  of  said  Secretary  that 
moneys  were  invested  or  obligations  were  incurred 
subsequent  to  April  sixth,  nineteen  hundred  and 
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seventeen,  and  prior  to  November  twelfth,  nineteen 
hundred  and  eighteen,  in  a  legitimate  attempt  to  pro¬ 
duce  either  manganese,  chrome,  pyrites,  or  tungsten 
for  the  needs  of  the  Nation  for  the  prosecution  of  the 
war,  and  that  no  profits  of  any  kind  shall  be  in¬ 
cluded  in  the  allowance  of  any  of  said  claims,  and 
that  no  investment  for  merely  speculative  purposes 
shall  be  recognized  in  any  manner  by  said  Secretary: 
And  provided  further,  That  the  settlement  of  any 
claim  arising  under  the  provisions  of  this  section 
shall  not  bar  the  United  States  Government  through 
any  of  its  duly  authorized  agencies,  or  any  committee 
of  Congress  hereafter  duly  appointed,  from  the  right 
of  review  of  such  settlement,  nor  the  right  to  re¬ 
cover  any  money  paid  by  the  Government  to  any 
party  under  and  by  virtue  of  the  provisions  of  this 
section,  if  the  Government  has  been  defrauded,  and 
the  right  of  recovery  in  all  such  cases  shall  extend 
to  the  executors,  administrators,  heirs,  and  assigns 
of  any  party. 

That  a  report  of  all  operations  under  this  section, 
including  receipts  and  disbursements,  shall  be  made 
to  Congress  on  or  before  the  first  Monday  in  Decem¬ 
ber  of  each  year. 

That  nothing  in  this  section  shall  be  construed  to 
confer  jurisdiction  upon  any  court  to  entertain  a 
suit  against  the  United  States:  Provided  further, 
That  in  determining  the  net  losses  of  any  claimant 
the  Secretary  of  the  Interior  shall,  among  other 
things,  take  into  consideration  and  charge  to  the 
claimant,  the  then  market  value  of  any  ores  or  min- 
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erals  on  hand  belonging  to  the  claimant,  and  also  the 
salvage  or  usable  value  of  any  machinery  or  other 
appliances  which  may  be  claimed  was  purchased  to 
equip  said  mine  for  the  purpose  of  complying  with 
the  request  or  demand  of  the  agencies  of  the  Gov¬ 
ernment  above  mentioned  in  the  manner  aforesaid. 

Approved,  March  2,  1919.  j 

The  Secretary  of  the  Interior  after  the  passage  of 
the  Act  of  March  2,  1919,  appointed  a  commission  to 
administer  that  Act.  This  commission  was  so  nig¬ 
gardly  in  its  allowances  to  claimants  and  so  narrow 
in  its  construction  of  the  statute  that  claimants  un¬ 
der  the  Act  brought  the  matter  to  the  attention  of  the 
Congress.  The  House  Committee  on  Mines  and 
Mining  had  hearings  which  are  printed  under  the 
title  “Hearings  before  the  Committee  on  Mines  and 
Mining  on  H.  J.  Res.  170.”  The  hearings  were  begun 
October  22, 1919,  and  the  report  contains  594  printed 
pages. 

In  these  hearings  relator  here  presented  in  full  the 
facts  with  reference  to  its  claim.  The  outline  of 
relators  claim  is  published  in  the  hearings  under  said 
H.  J.  Res.  170,  beginning  at  page  223  and  continuing 
to  page  231.  This  outline  shows  that  losses  from  in¬ 
terest  paid  were  included  in  the  award  theretofore 
made.  The  hearing  also  shows,  pages  179  to  182,  the 
interest  taken  by  the  Secretary  of  the  Interior,  Mr. 
Lane,  in  aiding  the  relator  in  borrowing  its  money. 
Throughout  the  testimony  reported  in  said  printed 
hearings  it  appears  that  relator  claimed  losses  for 
interest  paid  on  borrowed  money  and  that  such 
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losses  were  considered  by  the  agency  of  the  Depart¬ 
ment  of  the  Interior  in  arriving  at  total  expenditures 
made  and  obligations  incurred,  that  the  award  was 
made  on  a  proportionate  basis  of  all  expenditures, 
thus  giving  a  proportion  of  interest  that  had  been 
paid.  It  further  appears  that  Mr.  Secretary  Lane 
added  to  the  award  fixed  by  his  commissioners  by 
paying  a  financing  commission  on  moneys  borrowed. 
Thus,  there  was  nothing  to  indicate  that  any  issue 
had  been  made  as  to  losses  from  interest  paid  on 
borrowed  moneys.  What  relator  was  complaining 
of  was  the  narrow  and  illiberal  construction  of  the 
law  adopted  by  the  commission  appointed  by  Mr. 
Secretary  Lane.  That  this  complaint  met  the  ap¬ 
proval  of  the  committee  of  Congress  appears  from 
the  report  of  that  committee  as  follows: 

REPORT  OF  COMMITEE  ON  MINES  AND 
MINING,  MARCH  25, 1920 

WAR  MINERALS  RELIEF  CLAIMS 

March  25,  1920. — Committed  to  the  Committee  of 
the  Whole  House  on  the  state  of  the  Union 
and  ordered  to  be  printed. 

Mr.  Garland,  from  the  Committee  on  Mines  and 
Mining,  submitted  the  following  Report 

(To  accompany  H.  R.  13091.) 

The  Committee  on  Mines  and  Mining,  to  whom 
was  referred  the  bill  (H.  R.  13091)  providing  for  a 
review  by  the  Court  of  Claims  of  awards  to  dissatis- 
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fied  claimants  under  the  war-minerals  relief  act,  re¬ 
ports  the  same  back  to  the  House  with  the  unani¬ 
mous  recommendation  that  the  bill  be  passed. 


The  attention  of  the  committee  was  first  directed 
to  this  matter  several  months  ago  by  the  complaints 
of  several  claimants,  and  this  bill  was  framed  by  the 
committee  and  unanimously  agreed  to  after  months 
of  painstaking  hearings,  a  part  of  which  are 
printed. 


The  hearings  of  the  committee  were  undertaken, 
not  for  the  purpose  of  reviewing  the  findings  of  the 
War  Minerals  Commission,  to  whom  the  Secretary 
of  the  Interior  delegated  his  authority  under  the 
law,  but  for  the  sole  purpose  of  determining  what 
additional  legislation,  if  any,  is  necessary  to  carry 
out  the  purpose  of  Congress  in  enacting  the  war- 
minerals  relief  provision,  which  is  section  5  of  the 
informal  war  contracts  relief  act. 


The  committee  is  of  the  opinion  that  the  commis¬ 
sion  erred  in  its  interpretation  of  the  legislative  in¬ 
tent,  its  interpretation  and  application  of  the  pro¬ 
visions  of  the  act,  and  the  application  of  the  pro¬ 
visions  of  the  law  to  the  facts.  The  law  under  which 
claimants  seek  relief  is  said  section  5  referred  to  and 
clearly  and  explicitly  directed  the  Secretary  of  the 
Interior  to — 


adjust,  liquidate,  and  pay  such  net  losses  *  *  *  and 
shall  make  adjustments  and  payments  in  each  case, 
as  he  shall  determine  to  be  just  and  equitable  *  *  * 
it  shall  appear  to  the  satisfaction  of  the  said  Secre- 
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tary  that  the  expenditures  so  made ,  or  the  obliga¬ 
tions  so  incurred  by  the  claimant  were  made  in  good 
faith  for  and  upon  property  which  contained  either 
manganese ,  chrome,  pyrites,  or  tungsten  in  suffi¬ 
cient  quantities  as  to  be  of  commercial  importance 

*  *  *  that  moneys  were  invested  and  obligations  were 
incurred  *  *  *  in  a  legitimate  attempt  to  produce 

*  *  *  for  tfe  needs  of  the  Nation  for  the  prosecution 
of  the  war,  and  that  no  profits  of  any  kind  shall  be 
included  in  the  allowance  of  any  of  such  claims,  and 
that  no  investment  for  merely  speculative  purposes 
shall  be  recognized  in  any  manner. 

The  language  of  the  act  as  above  quoted  is  clear, 
and  if  interpreted  as  the  courts  of  the  country  have 
repeatedly  held  such  statutes  should  be  interpreted, 
the  committee  is  of  the  opinion  that  the  purpose  of 
Congress  can  be  fully  carried  out  and  a  “just  and 
equitable"  settlement  can  be  had  of  every  legitimate 
claim.  For  the  correct  rule  of  interpretation  and  ap¬ 
plication  of  such  a  statute  see  United  States  v.  Dixon 
(15  Peters),  United  States  v.  Union  Pacific  Railroad 
Co.  (91  U.  S.),  United  States  v.  State  of  New  York 
(160  U.  S.),  Smith  v.  Townsend  (140  U.  S.),  District 
of  Columbia  v.  Washington  Market  Co.  (108  U.  S.), 
McClure  v.  United  States  (115  U.  S.)  Monon- 
gahela  Navigation  Co.  v.  United  States  (148  U.  S.), 
Stewart  v.  Kahn  (78  U.  S.).  For  the  reasons  above 
stated  the  committee  has  not  thought  it  necessary  to 
amend  the  original  act,  but  that  the  pending  bill 
should  be  confined  to  giving  to  the  dissatisfied  claim¬ 
ants  the  same  right  that  the  original  act  gave  to 
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dissatisfied  War  Department  informal  contract 
claimants ;  that  is,  a  review  by  the  Court  of  Claims. 
By  giving  such  a  right  to  these  claimants  Congress 
will  simply  put  them  on  an  equal  footing  with  the 
War  Department  claimants,  as  provided  by  section 
2  of  the  original  act  of  March  2, 1919. 

While  the  committee  has  given  consideration  to 
the  matters  set  out  above,  another  consideration 
that  moved  the  committee  was  the  necessity  from  the 
standpoint  of  the  Government  and  of  Congress  to 
have  all  of  these  claims  finally  adjudicated  at  a  time 
when  the  facts  were  easily  available.  If  this:  is  not 
done,  judging  by  the  experience  of  the  past,  Con¬ 
gress  would  be  called  upon  to  consider  private  claims 
bills  covering  the  claims  of  the  different  dissatisfied 
claimants ;  and  not  only  from  the  standpoint  of  Con¬ 
gress  is  this  to  be  avoided,  but  from  the  standpoint  of 
the  Government  it  is  thought  best  to  have  these  con¬ 
tentions  finally  reviewed  now  and  finally  settled. 

The  warning  given  by  the  committee  of  the  House 
not  being  heeded  by  the  Secretary  of  the  Interior, 
and  his  commission  continuing  its  narrow  construc¬ 
tion  of  the  Act,  Congress  again  took  the  matter  un¬ 
der  consideration  and  passed  an  act  approved  No¬ 
vember  23, 1921,  as  follows: 

ACT  NOVEMBER  23,  1921 

*  i 

(Public — No.  99 — 67th  Congress.) 

(S.  843.) 

An  Act  To  amend  section  5  of  the  Act  approved 
March  2,  1919,  entitled  “An  Act  to  provide  relief  in 
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cases  of  contracts  connected  with  the  prosecution  of 
the  war,  and  for  other  purposes.” 

Be  it  enacted  by  the  Senate  and  House  of  Repre¬ 
sentatives  of  the  United  States  of  America  in  Con¬ 
gress  assembled,  That  section  5  of  the  Act  approved 
March  2,  1919,  entitled  “An  Act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of 
the  war,  and  for  other  purposes,”  be,  and  the  same 
is  hereby,  amended  as  follows: 

Add  to  the  first  paragraph  of  section  5  the  follow¬ 
ing  proviso:  “Provided,  That  all  claimants  who,  in 
response  to  any  personal,  written,  or  published  re¬ 
quest,  demand,  solicitation,  or  appeal  from  any  of 
the  Government  agencies  mentioned  in  said  Act,  in 
good  faith  expended  money  in  producing  or  prepar¬ 
ing  to  produce  any  of  the  ores  or  minerals  named 
therein  and  have  heretofore  mailed  or  filed  their 
claims  or  notice  in  writing  thereof  within  the  time 
and  in  the  manner  prescribed  by  said  Act,  if  the 
proof  in  support  of  said  claims  clearly  shows  them 
to  be  based  upon  action  taken  in  response  to  such 
request,  demand,  solicitation  or  appeal,  shall  be  re¬ 
imbursed  such  net  losses  as  they  may  have  incurred 
and  are  in  justice  and  equity  entitled  to  from  the  ap¬ 
propriation  in  said  Act. 

“If  in  claims  passed  upon  under  said  Act  awards 
have  been  denied  or  made  on  rulings  contrary  to  the 
provisions  of  this  amendment,  or  through  miscalcu¬ 
lation,  the  Secretary  of  the  Interior  may  award 
proper  amounts  or  additional  amounts.” 
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Approved,  November  23,  1921. 

After  the  passage  of  the  Act  of  November  23, 
1921,  relator,  claiming  losses  for  expenditures  made 
and  obligations  incurred  in  borrowing  money  to 
comply  with  the  needs  and  demands  of  the  govern¬ 
ment,  again  appealed  to  the  Secretary  of  the  In¬ 
terior  and  was  given  an  additional  allowance,  this  al¬ 
lowance  being  made  September  28,  1922. 

Believing  that  the  disallowance  of  the  expendi¬ 
tures  made  and  obligations  incurred  on  money  bor¬ 
rowed  was  in  conflict  with  the  statute,  relator  in 
case  at  law  No.  67,884  on  July  27,  1923,  filed  in  this 
court  a  petition  for  mandamus.  The  respondent, 
Hubert  Work,  then  the  Secretary  of  the  Interior, 
having  answered  this  petition,  relator  demurred  to 
his  answer  and,  on  the  9th  of  January,  1924,  a 
memorandum  opinion  was  filed  as  follows: 

i 

OPINION  OF  THE  SUPREME  COURT  OF  THE 
DISTRICT  OF  COLUMBIA  ON  RELATOR’S 

CLAIM 

j 

“Hearing  on  demurrer  to  respondent’s  an¬ 
swer  to  petition  for  mandamus. 

“The  petition  prays: 

“  That  a  writ  of  mandamus  may  be  issued 
directing  respondent,  Hubert  Work,  Secretary 
of  the  Interior,  to  take  jurisdiction  of  the  claim 
of  the  relator  for  expenditures  made  and  ob¬ 
ligations  for  interest  incurred  in  good  faith,  as 
hereinbefore  set  forth,  and  to  allow  such  sum 
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as  may  be  just  and  equitable,  and  to  adjust  and 
pay  relator's  net  losses,  consisting  of  interest, 
thus  arising  in  preparing  to  produce  said  ores 
at  the  requests  and  demand  of  the  Department 
of  the  Interior,  and  to  ascertain  the  amount 
thereof  and  to  make  award  therefor.' 

“The  answer  of  the  respondent  avers  that  the 
Secretary  of  the  Interior: 

“  ‘On  September  29,  1922,  held  that  allowance 
of  interest  was  not  warranted,  under  the  act, 
and  suggested  that  if  Congress  intended  to  in¬ 
clude  expenditures  for  interest  on  borrowed 
capital,  as  suggested  by  counsel,  claimant  was 
not  precluded  from  relief  by  Congress  direct.' 

“The  demurrer  to  this  answer  raises  practi¬ 
cally  a  single  question  of  law,  which  is  stated  in 
point  two  of  the  demurrer  as  follows : 

“  ‘The  rulings  of  Secretary  Fall  and  the  re¬ 
spondent  that  the  items  of  interest  are  no  part 
of  the  amount  of  the  losses  which  are  justly  and 
equitably  due  from  the  United  States  to  the  re¬ 
lator  under  the  provisions  of  the  Acts  of  Con¬ 
gress  of  March  2,  1919,  and  November  23,  1921, 
are  plainly  erroneous,  and  amount  to  a  refusal  to 
take  jurisdiction  of  petitioner's  claim  for  inter¬ 
est  or  to  exercise  relative  thereto  any  discre¬ 
tion  under  the  statute,  and  are  a  nullification  of 
the  plain  intention  of  Congress.' 

“In  the  court's  opinion  the  question,  in  prim 
ciple,  has  been  settled  by  rulings  of  the  appellate" 
tribunals,  controlling  upon  this  court,  and 
which  require  that  the  demurrer  be  sustained : 
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“Secretary  of  the  Interior  vs.  U.  S.  ex  rel. 
Logan  Rives,  No.  4020, _ App.  D.  C. _ i__,  de¬ 

cided  January  7,  1924. 

“Seaboard  Air  Line  Railway  Co.,  et  al.  vs. 
U.  S.  No.  407  Oct.  Term,  1922,  U.  S.  Supreme 
Court;  decided  March  5,  1923. 

“U.  S.  vs.  State  of  N.  Y.,  160  U.  S.  598.  j 

“Demurrer  sustained. 

i 

“F.  L.  Siddons,  Justice.” 

An  appeal  having  been  taken  to  the  Court  of  Ap¬ 
peals  of  the  District  of  Columbia,  that  court  af¬ 
firmed  on  April  7,  1924,  the  opinion  of  the  District 
Supreme  Court.  (See  Work  v.  United  States  ex  rel., 
Chestatee  Pyrites  &  Chemical  Corp.,  54  App.  D.  C. 
380,  298  Fed.  839.) 

OPINION  OF  THE  COURT  OF  APPEALS  OF 
THE  DISTRICT  OF  COLUMBIA  SUSTAINING 
THE  CLAIM  OF  RELATOR 

“In  Court  of  Appeals  of  District  of  Columbia 
Minute  entry,  filed  April  7, 1924 

“Hubert  Work,  Secretary  of  the  Interior,  Appellant, 

vs. 

The  United  States  of  America  ex  rel.  Chestatee 
Pyrites  &  Chemical  Corporation 

No.  4116. 
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“The  argument  in  the  above-entitled  cause 
was  commenced  by  Mr.  C.  E.  Wright,  attorney 
for  the  appellant,  and  was  continued  by  Messrs. 
Hoke  Smith  and  Edgar  Watkins,  attorneys  for 
the  appellee,  and  was  concluded  by  Mr.  C.  E. 
Wright,  attorney  for  the  appellant. 

“In  Court  of  Appeals  of  District  of  Columbia 

(Title  omitted.) 

Opinion. 

“Before  Associate  Justices  Robb  and  Van 
Orsdel;  Martin,  Presiding  Judge  U.  S.  Court  of 
Customs  Appeals. 

“Mr.  Justice  Van  Orsdel  delivered  the  opinion 
of  the  court: 

“This  appeal  is  from  a  judgment  of  the  Su¬ 
preme  Court  of  the  District  of  Columbia  grant¬ 
ing  a  writ  of  mandamus  directing  respondent, 
the  Secretary  of  the  Interior,  to  take  jurisdiction 
of  the  claim  of  relator,  appellee  company,  for 
interest  paid  on  money  borrowed  to  enable  re¬ 
lator  company  to  comply  with  requests  and  de¬ 
mands  made  upon  it  by  the  Department  of  the 
Interior,  under  the  act  of  Congress  of  October 
5,  1918,  40  Stat.  1009. 

“It  appears  that  when  the  United  States  en¬ 
tered  the  war  relator  was  the  owner  of  a  pyrites 
mine  which  it  operated  on  a  limited  scale.  In 
compliance  with  the  demand  upon  it  by  the  Gov¬ 
ernment  in  the  way  of  enlargement  of  its  plant 
to  meet  the  war  necessities,  it  was  compelled  to 
borrow  the  sum  of  $695,000  on  which  it  obligated 
itself  to  pay  interest  at  the  rate  of  6%  per 
annum. 
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“A  claim  was  made  by  relator  under  the  act 
of  Congress  approved  March  2,  1919,  40  Stat. 
1272,  as  amended  by  an  act  approved  November 
23, 1921,  42  Stat.  322,  for  reimbursement  for  the 
loss  sustained  by  reason  of  its  compliance  with 
said  request  or  demand.  After  three  separate 
hearings  and  adjudications  in  the  Department 
of  the  Interior,  relator  was  awarded  $693,313.79. 
In  making  the  award  the  item  for  interest  on 
the  $695,000,  borrowed  as  aforesaid,  was  dis¬ 
allowed.  It  is  to  compel  the  adjudication  and  al¬ 
lowance  of  this  claim  that  the  present  suit  was 
brought. 

“At  the  outset  we  are  confronted  by  the  oft- 
repeated  contention  of  counsel  for  respondent, 
that  the  action  of  the  Secretary  of  the  Interior, 
in  adjusting  relator’s  claim  for  the  net  loss  sus¬ 
tained,  is  final  and  conclusive,  and  not  subject 
to  judicial  review.  The  whole  question  of  juris¬ 
diction  to  direct  by  mandamus  the  adjudication 
and  allowance  of  claims  arising  under  the  pres¬ 
ent  statute,  was  disposed  of  by  this  court  in  the 
recent  case  of  Work,  Secretary  of  the  Interior 

vs.  United  States  ex  rel.  Rives  „„App.  D.  C. _ ; 

295  Fed.  225.  There  as  here,  the  Secretary  re¬ 
fused  to  consider  the  claim  on  its  merits  on  the 
ground  that  under  the  statute  it  was  not  allow¬ 
able.  There  was,  therefore,  no  determination 
of  fact  made.  Whatever  the  provision  in  the 
statute  ‘that  the  decision  of  said  Secretary  shall 
be  conclusive  and  final’  may  mean  it  has  no 
bearing  upon  this  case,  since  no  adjudication 
upon  the  merits  was  made.  The  claim  was  dis¬ 
allowed  solely  upon  the  ground  that  there  was 
no  statutory  authority  for  the  adjudication  and 
allowance  of  such  a  claim.  We  are  called  upon, 
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therefore,  to  review  merely  the  interpretation 
placed  upon  the  statute  by  the  Secretary,  not  to 
review  an  adjudication  based  upon  issues  of 
fact. 

“This  narrows  the  case  to  the  single  question 
of  law,  whether  the  item  of  interest  is  embraced 
within  the  claim  for  net  losses  incurred  by  re¬ 
lator.  The  statute,  among  other  things,  pro¬ 
vides:  'That  all  claimants  who,  in  response  to 
any  personal,  written,  or  published  request,  de¬ 
mand,  solicitation,  or  appeal  from  any  of  the 
Government  agencies  mentioned  in  said  act,  in 
good  faith,  expended  money  in  producing  or 
preparing  to  produce  any  of  the  ores  or  minerals 
named  therein  and  have  heretofore  mailed  or 
filed  their  claims  or  notice  in  writing  thereof 
within  the  time  and  in  the  manner  prescribed 
by  said  act,  if  the  proof  in  support  of  said  claims 
clearly  shows  them  to  be  based  upon  action 
taken  in  response  to  such  request,  demand,  so¬ 
licitation  or  appeal,  shall  be  reimbursed  such  net 
losses  as  they  may  have  incurred  and  are  in  jus¬ 
tice  and  equity  entitled  to  from  the  appropria¬ 
tion  in  said  act/ 

“Closely  analogous  to  the  situation  here  pre¬ 
sented  is  a  case  arising  out  of  the  Civil  War, 
where  the  Secretary  of  State,  to  meet  a  war 
emergency,  called  upon  the  State  of  New  York 
to  'adopt  such  measures  as  may  be  necessary  to 
fill  up  your  regiments  as  rapidly  as  possible. 
We  need  the  men.  *  *  *  The  Government  will  re¬ 
fund  the  State  for  the  advances  of  troops  as 
speedily  as  the  Treasurer  can  obtain  funds  for 
that  purpose/  Subsequently  Congress  passed 
an  act  providing  for  the  reimbursement  of  any 
State  raising  troops  to  protect  the  Nation  for 
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‘the  costs,  charges,  and  expenses  properly  in¬ 
curred/ 

“To  meet  the  call  from  the  Government,  the 
State  of  New  York  appropriated  money  to  arm 
and  equip  troops,  and  issued  7%  bonds  to  raise 
the  money.  In  adjusting  the  claims  of  the  State, 
the  department  reimbursed  it  for  the  amount 
actually  expended,  but  refused  to  pay  the  in¬ 
terest  which  the  State  had  to  pay  on  its  bonds. 
The  facts  in  that  case  are  the  same  as  in  this, 
excepting  that  in  this  case  the  relator  corpora¬ 
tion  is  claiming  for  interest  which  it  had  to  pay 
on  its  notes.  The  Supreme  Court,  in  United 
States  vs.  State  of  New  York,  160  U.  S.  598,  620, 
holding  the  Government  liable  for  the  interest, 
said:  ‘It  would  be  a  reflection  upon  the  pa¬ 
triotic  motives  of  Congress  if  we  did  not  place 
a  liberal  interpretation  upon  those  acts,  and  give 
effect  to  what,  we  are  not  permitted  to  doubt, 
was  intended  by  their  passage.  *  *  *  Liberally 
interpreted  it  is  clear  that  the  acts  *  *  *  created, 
on  the  part  of  the  United  States,  an  obligation  to 
indemnify  the  States  for  any  costs,  charges,  and 
expenses  properly  incurred  for  the  purposes  ex¬ 
pressed  in  the  act  of  1861,  the  title  of  which 
shows  that  its  object  was  ‘to  indemnify  the 
States  for  expenses  incurred  by  them  in  defense 
of  the  United  States/ 

“This  is  not  a  claim  for  interest  upon  an 
amount  due  the  relator  from  the  Government, 
but  for  expenses  incurred  in  performing  certain 
duties  required  of  it  by  the  Government.  It  is 
not  compensation  for  the  use  of  money  due  the 
claimant  from  the  government,  but  for  money 
paid  by  relator  in  order  to  secure  the  means 
with  which  to  meet  the  demands  made  ypon  it 
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by  the  Government.  As  was  said  in  the  New 
York  case:  'We  can  not  doubt  that  the  interest 
paid  by  the  State  on  its  bonds,  issued  to  raise 
money  for  the  purposes  expressed  by  Congress, 
constituted  a  part  of  the  costs,  charges,  and 
expenses  properly  incurred  by  it  for  those  ob¬ 
jects.  Such  interest,  when  paid,  became  a  prin¬ 
cipal  sum,  as  between  the  State  and  the  United 
States:  that  is,  became  a  part  of  the  aggregate 
sum  properly  paid  by  the  State  for  the  United 
States.  The  principal  and  interest,  so  paid,  con¬ 
stitutes  a  debt  from  the  United  States  to  the 
State/  Being  therefore,  an  element  of  the  ex¬ 
penses  incurred,  we  think  that  in  equity  and  jus¬ 
tice  the  interest  paid  or  obligated  to  be  paid  in 
this  case,  should  be  allowed.  The  statute  is 
remedial,  and  should  be  construed  liberally  in  or¬ 
der  to  carry  out  the  purposes  of  its  enactment. 

"The  judgment  is  affirmed  with  costs.” 

■While  this  decision  stood,  On  February  21, 
1924,  but  little  mgr*  than  a  month  after  the  decision 
ofthejCourt  of  AEppeiils,  the  Secretary  of  the  Interior 
sent  a  communication  to  the  Chairman  of  the  Ap¬ 
propriate  Committees  of  the  House  and  Senate  with 
reference  to  pending  legislation.  In  this  communica¬ 
tion  the  Secretary  discussed  the  decision  of  the  Su¬ 
preme  Court  of  the  District  of  Columbia  in  the  Rives 
case  and  also  discussed  the  Chestatee  Pyrites  & 
Chemical  Company  case  wherein  was  involved  ex¬ 
penditures  made  for  the  use  of  borrowed  money.  The 
Secretary  then  proceeded  to  show  that  of  the  $8,500,- 
000.00  originally  appropriated  and  allowing  for 
claims  that  would  be  awarded  for  items  other  than 
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the  purchase  of  property  and  interest  on  borrowed 
money,  there  would  remain  only  the  sum  of  $389,- 
337.38,  and  the  Secretary  said: 

ESTIMATE  OF  SECRETARY  OF  INTERIOR  OF 
AMOUNT  NECESSARY  TO  PAY  LOSSES  OF 
RELATOR  AND  OTHERS  SIMILARLY 

SITUATED 

I 

“Experience  has  shown  that  about  30  per  cent 
of  the  total  amount  of  all  the  claims  filed  has 
been  found  to  be  the  actual  net  losses  sustained 
and  payable  under  the  War  Minerals  Act,  and  if 
this  approximate  per  cent  shall  obtain  in  the 
settlement  of  the  remaining  200  claims,  aggre¬ 
gating  $2,592,276.36,  and  if  all  the  248  claims  in 
which  no  motion  for  rehearing  has  yet  been 
filed,  involving  $1,906,031.57,  should  be  resur¬ 
rected  (but  attention  is  again  called  to  the  fact 
that  $3,062,867.50  claimed  for  losses  on  purchase 
of  property,  $453,608.54  claimed  for  net  losses 
for  mineral  rights  purchased,  and  $206,320.30 
claimed  for  interest  paid,  making  a  total  of  these 
items  of  $3,722,796.34,  are  not  included  in  the 
aggregate  of  4,498,307.34  upon  which  the  calcu¬ 
lation  of  30  per  cent  is  made),  then  there  will  re¬ 
main  of  the  appropriation  $389,337.38  to  meet 

(a)  $3,062,867.50  claimed  for  losses  on  pur¬ 
chase  of  property; 

(b)  $206,320.30  for  interest  paid  on  borrowed 
capital ; 

(c)  $453,608.54  for  purchase  of  mineral 
rights ; 
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(d)  Costs  of  administration; 

(e)  The  probability  or  possibility  of  other 
items  not  allowed  in  the  past  being 
brought  into  the  problems  for  adjust¬ 
ment,  liquidation,  and  settlement  under 
the  act  by  litigation  just  as  property 
losses  and  interest  losses  have  been 
brought  in.  For  illustration,  if  the  manu¬ 
facturers  of  ferro-manganese  should  en¬ 
ter  mandamus  proceedings,  regardless  of 
the  opinion  of  the  Attorney  General,  and 
the  courts  should  hold  that  such  losses  are 
legitimate  items  for  repayment,  then 
claims  involving  more  than  half  a  million 
dollars,  which  in  these  figures  have  been 
disregarded,  would  have  to  be  included 
with  those  entitled  to  consideration  and 
adjustment. 

“And  if  none  of  the  248  claims  in  which  no  mo¬ 
tion  for  rehearing  has  been  made  should  be  re¬ 
vived,  there  would  remain  of  the  appropriation 
to  meet  the  $3,722,796.34  claimed  for  purchase 
of  property,  mining  rights,  and  interest,  $961,- 
146.85,  making  no  allowance  for  cost  of  adminis¬ 
tration.” 

The  Secretary  concluded  his  statement  by  saying: 

“This  communication  is  being  sent  to  the 
chairmen  of  the  Appropriation  Committees  of 
the  Senate  and  House  and  to  the  chairmen  of 
the  Mines  and  Mining  Committees  of  both 
branches  of  Congress. 

“Will  you  not  confer  and  give  me  a  reply  at 
your  earliest  convenience? 

“Very  truly  yours, 

(Signed)  “HUBERT  WORK.” 
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ACT  OF  JUNE  7,  1924 

The  Supreme  Court  of  the  District  of  Columbia 
and  the  Court  of  Appeals  of  the  District  having  de¬ 
cided  that  interest  paid  and  obligations  incurred  on 
borrowed  money  were  allowable  items,  the  Secretary 
of  the  Interior,  Mr.  Work,  having  notified  Congress 
that  the  appropriation  was  inadequate  if  such  items 
and  the  items  of  interest  on  borrowed  money  were 
allowed,  the  Congress,  on  June  7,  1924,  struck  the 
limitation  of  $8,500,000.00  from  the  Act,  and  left  in 
force  the  original  appropriation  of  $50,000,000.00. 

The  Act  reads : 

(Public — No.  249 — 68th  Congress.)  j 

(S.  2797.) 

An  Act  To  authorize  the  payment  of  claims  under 
the  provisions  of  the  so-called  War  Minerals  Relief 
Act. 

Be  it  enacted  by  the  Senate  and  House  of  Repre¬ 
sentatives  of  the  United  States  of  America  in  Con¬ 
gress  assembled,  That,  to  enable  the  Secretary  of  the 
Interior  to  lawfully  pay  adjudicated  claims  arising, 
under  the  provisions  of  the  so-called  War  Minerals 
Relief  Act,  entitled,  “An  Act  to  provide  relief  in  cases 
of  contracts  connected  with  the  prosecution  of  the 
war,  and  for  other  purposes,”  approved  March  2, 
1919,  as  amended,  the  limitation  in  said  Act  on  the 
aggregate  amount  to  be  disbursed  thereunder  in  the 
payment  of  said  claims  is  hereby  repealed. 

Approved,  June  7,  1924. 
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While  it  is  true  that  the  Supreme  Court  held  that 
the  Supreme  Court  of  the  District  of  Columbia  and 
the  Court  of  Appeals  of  the  District  had  no  jurisdic¬ 
tion  and  therefore  reversed  such  courts,  the  fact  that 
Congress  with  a  knowledge  that  if  the  decisions  of 
the  District  courts  stood  more  money  would  need  to 
be  appropriated,  made  available  such  an  additional 
appropriation  shows  that  Congress  acquiesced  in  the 
decisions  of  this  court  and  of  the  Court  of  Appeals 
of  this  District. 

THE  OPINION  OF  THE  ATTORNEY  GENERAL 

On  March  23,  1928,  the  Honorable  the  Attorney 
General  gave  an  opinion  to  the  Department  of  In¬ 
terior  in  answer  to  two  questions  submitted  to  him. 
This  opinion  in  so  far  as  it  affects  the  second  ques¬ 
tion,  the  one  here  involved,  reads: 

22113  No.  7 


DEPARTMENT  OF  THE  INTERIOR 

Respectfully  referred  to  the  Chief  Clerk 
for  information  and  guidance. 

DEPARTMENT  OF  JUSTICE 
Washington 

March  23,  1928. 

Sir: 

I  have  the  honor  to  acknowledge  the  receipt  of 
your  letters  of  December  9, 1927,  February  25, 1928, 
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and  March  9, 1928,  in  which  you  request  my  opinion 
on  the  following  questions  arising  in  the  administra¬ 
tion  of  Section  5  of  the  Act  of  March  2,  1919,  c.  94, 
40  Stat.  1272,  1274,  commonly  known  as  the  War 
Minerals  Relief  Statute : 

First.  Are  you  authorized  to  adjust,  liquidate 
and  pay  net  losses  sustained  in  the  purchase  of 
real  estate? 

Second.  Are  you  authorized  to  ad  just,  I  liqui¬ 
date  and  pay  net  losses  arising  by  reason  of 
interest  paid,  or  payable  under  obligations  to 
pay,  on  money  borrowed  for  use  by  operators 
in  connection  with  operations  under  the  law? 


In  your  letter  of  March  9,  1928,  you  state  that 
claims  of  such  character  have  been  filed  with  you  for 
adjustment,  allowance  and  settlement  under  the  Act; 
that  in  your  administration  of  the  Act  you  have  held 
that  claims  of  such  character  are  not  within  the  pur¬ 
view  of  the  statute  and  for  that  reason  have  declined 
to  consider  them  with  a  view  to  an  adjustment;  that 
some  of  the  claimants,  and  members  of  Congress  who 
are  giving  consideration  to  the  passage  of  legisla¬ 
tion  having  for  its  purpose  the  enlargement  of  the 
scope  of  these  statutes  to  embrace  such  claims,  have 
recently  appeared  before  you  urging  that  the  con¬ 
struction  of  the  law,  which  has  heretofore  been  fol¬ 
lowed,  is  erroneous,  and  that  if  correctly  interpreted 
claims  of  the  character  mentioned  should  be  re¬ 
opened  and  adjusted  without  further  legislation; 
that  you  have  refused  upon  their  application  to  re¬ 
cede  from  the  construction  adopted  or  to  reconsider 
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such  cases  with  a  view  to  adjustment  of  losses  aris¬ 
ing  from  the  classes  of  claims  covered  by  the  ques¬ 
tions  submitted  to  me,  and  you  now  desire  my  opin¬ 
ion  on  the  two  questions  of  law. 

Prior  to  the  amendment  of  November  23,  1921,  c. 
137,  42  Stat.  322,  and  during  the  consideration  of  the 
Amendatory  Act,  Congress  was,  under  a  resolution 
of  the  Senate  of  January  19, 1921,  advised  of  the  con¬ 
struction  of  the  law  adopted  and  followed  by  your 
predecessors.  Thereafter  the  two  amendatory  acts 
were  passed  neither  of  which  contains  language 
which  upon  any  reasonable  theory  can  be  held  to 
overrule  or  modify  the  meaning  of  the  original  act 
as  thus  construed.  Of  the  amendment  of  Novem¬ 
ber  23,  1921,  the  Supreme  Court  has  said,  267  U.  S. 
180: 

This  amendment  was  brought  about  on  the 
recommendation  of  the  Secretary  of  the  In¬ 
terior,  because  he  had  felt  obliged,  under  section 
5  as  it  was,  to  reject  some  600  claims  for  failure 
within  the  time  limit  to  show  a  direct  personal 
request  or  demand  upon  the  claimant  by  the  gov¬ 
ernment  authorities  named  in  the  Act  and  a 
response  thereto  by  the  claimant  and  because 
the  Comptroller  had  refused  to  pay  any  changed 
award  of  the  Secretary  made  after  a  rehearing 
or  to  correct  miscalculation. 

The  amendment  of  June  7, 1924,  c.  327, 43  Stat.  634, 
merely  removed  the  limitation  imposed  by  the  Act 
on  the  amount  to  be  disbursed  in  payment  of  claims. 
Thus,  though  Congress  has  twice  amended  this  sec¬ 
tion  of  the  Act  by  liberalizing  its  provisions  in  favor 
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of  claimants,  nevertheless  it  has  not  seen  fit  to 
amend  it  so  as  to  make  it  clearly  include  claims  for 
losses  of  the  kind  covered  by  your  question,  though 
the  Departmental  construction  rejecting  such  claims 
was  distinctly  brought  to  its  attention. 

Under  such  circumstances  and  irrespective  of  the 
reasons  upon  which  the  construction  first  adopted 
and  consistently  adhered  to  was  based,  or  of  what 
my  own  opinion  might  be  if  it  were  a  case  of  first 
impression,  and  passing  over  the  traditionally  grave 
questions  of  propriety  and  power  which  always  arise 
when  the  head  of  an  executive  department  under¬ 
takes  to  review  and  overrule  decisions  deliberately 
made  by  one  of  his  predecessors  (compare  2  Ops.  A. 
G.  8;  13  Ops.  33,  387 ;  15  Ops.  208),  I  think  it  must  be 
held  that  Congress  has  by  acquiescence  sanctioned 
and  adopted  your  construction  as  a  correct  interpre¬ 
tation  of  its  intent.  I  agree  fully  with  the  conclusion 
reached  by  the  Solicitor  of  your  Department;  that 
“you  would  not  be  justified,  without  further  legis¬ 
lation  authorizing  the  inclusion  of  the  items  referred 
to,  in  considering  either  of  them  as  a  proper  basis 
for  an  award.” 

Respectfully, 

(Signed)  John  G.  Sargent, 

.  Attorney  General. 

The  Honorable, 

The  Secretary  of  the  Interior. 

The  Attorney  General  gives  as  his  authority  for 
the  statement  that  items  for  interest  on  moneys  bor- 
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rowed  had  been  before  the  Congress,  a  letter  from 
the  Secretary  of  the  Interior  dated  February  10, 
1921,  and  written  in  compliance  with  Senate  Reso¬ 
lution  of  January  19,  1921,  numbered  429.  This  let¬ 
ter  is  printed  as  Senate  Document  No.  385,  Sixty- 
Sixth  Congress,  third  session,  and  a  careful  exami¬ 
nation  thereof  discloses  that  no  opinion  or  action 
with  reference  to  payments  of  interest  on  borrowed 
capital  is  given  or  referred  to  therein.  Page  2  of  the 
document  shows  the  claim  of  Chestatee  Pyrites  & 
Chemical  Corporation,  relator  herein,  and  shows  no 
reason  for  disallowing  part  of  its  claim.  Page  21 
of  the  document  indexes  by  subject  matter  all  opin¬ 
ions.  These  opinions  are  then  copied  in  full.  The 
Attorney  General  was  misinformed. 

It  is  true  that  the  Committee  on  Mines  and  Min¬ 
ing,  House  of  Representatives,  did  have  before  it  in 
its  hearings,  which  resulted  in  the  passage  of  the 
Senate  amendment  approved  June  7,  1924,  the  ques¬ 
tions  of  loss  due  to  interest  on  borrowed  capital ;  but 
it  also  had  before  it  the  affirmative  opinion  of  the 
courts  on  these  two  questions  of  law  which  resulted 
in  the  passage  of  the  amendment  approved  June  7, 
1924,  removing  the  limit  of  the  appropriation : . 

“To  enable  the  Secretary  of  the  Interior  to 
lawfully  pay  adjudicated  claims:” 

but  the  first  time  that  the  question  of  losses  due  to 
interest  on  borrowed  capital  was  ever  presented  spe¬ 
cifically  by  any  claimant  to  any  committee  of  Con¬ 
gress  was  at  the  hearings  held  January  26  and  27, 
February  2,  5  and  8, 1927,  printed  under  heading: 
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“Part  one,  Hearings  Before  Committee  on 
Mines  and  Mining,  House  of  Representatives, 
69th  Congress,  Second  Session,  on  S.  3641.” 

In  these  hearings  the  question  of  interest  was  dis¬ 
cussed.  To  understand  the  discussion: 

Mr.  Briar,  who  is  mentioned  therein,  is  the  com¬ 
missioner  then  having  charge  of  these  claims  in  the 
Department  of  the  Interior ;  the  Chairman  named  is 
the  Chairman  of  the  House  Committee  on  Mines  and 
Mining;  Mr.  Pratt  named  is  an  officer  in  the  re¬ 
lator  here  before  the  court;  Mr.  Moore  was  one  of 
the  commissioners  appointed  by  Secretary  Lane. 
From  the  report,  pages  136  and  137,  this  appears: 

i 

“Mr.  Pratt.  Mr.  Chairman,  I  do  not  want  to 
take  any  time  of  the  committee,  except  I  would 
like  to  say  a  few  words  on  a  direct  question  that 
Mr.  Briar  put  to  me  on  the  subject  of  interest. 
It  will  take  one  or  two  minutes,  I  think. 

“In  the  first  place,  Mr.  Briar  says  that  the 
previous  Secretary  denied  the  item  of  interest. 
I  want  to  state  to  the  committee  that  the  first 
Secretary,  Secretary  Lane,  allowed  me  the  item 
of  interest,  and  it  was  deducted  on  the  second 
award  that  was  made  under  Mr.  Briar's  admin¬ 
istration.  Mr.  Briar  says  the  reason  it  was  de¬ 
ducted  was  because  it  had  been  inadvertently 
allowed  by  the  original  Secretary.  I  want  to 
elaborate  on  that  just  one  moment. 

i 

“When  Mr.  Moore  first  took  up  consideration 
of  my  case  he  decided  that  he  was  emphatically 
and  unalterably  against  all  sorts  of  items,  in¬ 
cluding  the  item  of  interest,  and  offered  me  an 
award  of  $133,000.  I  appealed  that  to  Secretary 
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Lane.  Secretary  Lane  increased  that  award 
from  $133,000  to  $223,000,  and  when  I  subse¬ 
quently  asked  for  an  explanation  sheet  as  to  how 
the  items  had  been  allowed  which  resulted  in  the 
original  amount,  that  analysis  sheet  included 
the  item  of  interest  among  other  items  of  over¬ 
head  charge,  like  insurance  and  taxes,  etc. 

“Now  I  want  to  offer  this  reason  for  saying 
that  I  do  not  think  it  was  inadvertently  allowed. 
Mr.  Moore  had  raised  sand,  if  you  will  excuse 
the  expression,  about  a  commission  that  I  had 
promised  to  pay  on  ores  as  they  were  shipped. 
He  said  it  was  a  usurious  contract  on  that  ac¬ 
count.  When  Secretary  Lane  considered  the 
matter — and  theretofore  Mr.  Moore  ruled  out 
everything  about  it — when  Secretary  Lane  con¬ 
sidered  the  matter,  he  said — mind  you,  he  was 
considering  this  in  1919 — he  said: 

“  ‘It  is  unreasonable  to  think  that  Mr.  Pratt 
could  borrow  money  at  par  for  a  hazardous 
mining  enterprise  on  a  6  per  cent  note.  Liberty 
bonds  are  now  selling  for  84.  Therefore,  I  think 
it  would  be  right  to  include  in  this  award  a 
financing  commission.  These  commissions  on 
ore,  if  shipments  had  gone  on,  would  have  been 
equivalent  to  Mr.  Pratt’s  selling  bonds  on  his 
mining  enterprise  at  about  90,  and  therefore  I 
am  going  to,  allow  him  in  this  award  a  10  per 
cent  financing  commission.’ 

“Now,  gentlemen  of  the  committee,  I  submit 
this,  that  if  the  loan  that  I  made  was  so  fair  as 
to  warrant  the  allowance  by  the  Secretary  of  a 
10  per  cent  financing  commission,  and  the 
analysis  sheet  that  he  showed  included  interest 
on  the  loan  in  addition  to  the  financing  commis- 
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sion,  then  interest  could  not  have  been  inadver¬ 
tently  allowed.”  I 

That  the  Committee  of  the  House  understood  what 
it  was  doing  when  it  was  considering  the  passage  of 
an  act,  which  act  subsequently  became  the  Act  ap¬ 
proved  February  13,  1929,  appears  from  the  state¬ 
ment  of  Mr.  Hare,  a  member  of  the  committee,  at 
page  163  of  the  report,  which  is: 

“That  is  the  contention  of  the  claimants,  that 
they  go  to  the  Court  of  Claims,  but  the  Court  of 
Claims  is  to  interpret  this  act  so  as  to  include  in¬ 
terest,  just  like  the  Supreme  Court  in  the  New 
York  and  Pennsylvania  cases,  because  Congress 
there  said  that  principal  was  involved  only,  but 
the  Supreme  Court  said  that  interest  was  also 
involved.  That  is,  the  Supreme  Court  inter¬ 
preted  the  act  of  Congress  as  of  1862  and  said 
interest  was  involved,  and  as  I  understand  it 
they  want  the  Court  of  Claims  here  to  interpret 
this  act  of  Congress  to  see  whether  or  not  inter¬ 
est  was  involved,  and  I  say  the  Court  of  Claims 
is  to  be  guided  by  precedent  established  by  the 
Supreme  Court,  that  if  interest  was  paid  for  the 
use  of  money  in  carrying  out  these  various  op¬ 
erations,  then  on  the  same  basis  they  would  al¬ 
low  the  interest  here.” 

It  therefore  definitely  appears  that  the  Attorney 
General  was  led  into  error  as  to  the  facts.  His  prem¬ 
ises  being  based  on  statements  contrary  to  the  true 
facts,  his  legal  conclusion  therefrom  was  necessarily 
erroneous. 
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ACT  OF  FEBRUARY  13, 1929 

The  Supreme  Court  of  the  United  States  having 
decided  that  the  Secretary  of  the  Interior  had  a  dis¬ 
cretion  that  could  not  be  controlled  by  the  courts, 
the  Congress  again  evidenced  its  desire  to  require 
the  payment  of  all  net  losses  and  on  February  13, 
1929,  there  was  approved  an  Act  taking  from  the 
Secretary  his  discretion.  The  effect  of  this  Act,  it 
is  submitted,  is  to  leave  the  decisions  of  this  court 
and  of  the  Court  of  Appeals  the  law  of  the  case. 

The  Act  reads : 

(Public — No.  728 — 70th  Congress) 

(S.  1347) 

An  Act  To  amend  an  Act  entitled  “An  Act  to  pro¬ 
vide  relief  in  cases  of  contracts  connected  with  the 
prosecution  of  the  war,  and  for  other  purposes,”  ap¬ 
proved  March  2, 1919,  as  amended. 

Be  it  enacted  by  the  Senate  and  House  of  Repre¬ 
sentatives  of  the  United  States  of  America  in  Con¬ 
gress  assembled,  That  any  claimant  who  has  here¬ 
tofore  filed  with  the  Secretary  of  the  Interior  within 
the  time  and  manner  provided  by  existing  law  a 
claim  under  said  Acts  generally  known  as  the  War 
Minerals  Acts  (Fortieth  Statutes,  page  1272,  and  its 
amendments)  may  within  one  year  from  the  date  of 
the  passage  and  approval  hereof  petition  the  Su¬ 
preme  Court  of  the  District  of  Columbia  to  review 
the  final  decision  of  the  Secretary  of  the  Interior 
upon  any  question  of  law  which  has  arisen  or  which 
may  hereafter  arise  in  the  adjustment,  liquidation, 
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and  payment  of  his  claim  under  said  Acts,  but  the  de¬ 
cision  of  the  Secretary  of  the  Interior  on  all  ques¬ 
tions  of  fact  shall  be  conclusive  and  not  subject  to  re¬ 
view  by  any  court. 

Section  2.  In  any  proceeding  brought  under  the 
provisions  of  section  1  of  this  Act  the  Secretary  of 
the  Interior  shall  be  designated  as  the  defendant  or 
respondent,  and  upon  the  filing  of  the  petition  the 
cause  shall  follow  the  usual  procedure,  subject  to 
such  rules  or  orders  as  the  court  may  make  with  re¬ 
spect  thereto. 

Section  3.  Jurisdiction  is  hereby  conferred  upon 
the  Supreme  Court  of  the  District  of  Columbia,  as  a 
district  court  of  the  United  States,  to  hear  and  de¬ 
termine  all  such  suits  and  enter  all  orders,  judg¬ 
ments,  and  decrees  therein,  subject  to  the  usual  right 
of  appeal  by  either  party  to  the  Court  of  Appeals  of 
the  District  of  Columbia,  whose  final  judgment  may 
be  reviewed  by  the  Supreme  Court  of  the  United 
States  by  petition  for  certiorari  or  by  appeal  as  pro¬ 
vided  by  law  and  the  rules  of  the  court. 

Section  4.  Upon  the  final  disposition  of  such  pro¬ 
ceeding,  the  clerk  of  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia  shall  without  delay  certify  to  the 
Secretary  of  the  Interior  the  final  judgment  or  de¬ 
cree  rendered  therein,  whereupon  the  Secretary  of 
the  Interior  shall  proceed  with  the  final  adjustment 
of  said  claim  in  accordance  with  the  law  as  construed 
by  the  court  in  such  judgment  or  decree. 

Approved,  February  13, 1929. 
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Court  of  Appeals  of  the  District  of  Columbia 


No.  5195.  ; 

The  United  States  of  America  ex  Rel.  The  Vindicator 
Consolidated  Gold  Mining  Company,  a  Corporation, 
Appellant, 

vs. 

Roy  0.  West,  as  Secretary,  &c. 


a  Supreme  Court  of  the  District  of  Columbia. 

i 

At  Law. 

No.  76362. 

The  United  States  of  America  ex  Rel.  The  Vindicator 
Consolidated  Gold  Mining  Company,  Petitioner, 

vs. 

Roy  0.  West,  Secretary  of  the  Interior,  Respondent. 

United  States  of  America,  ! 

District  of  Columbia ,  ss: 

Be  it  remembered,  That  in  the  Supreme  Court  of  the 
District  of  Columbia,  at  the  City  of  Washington'  in  said 
District,  at  the  times  hereinafter  mentioned,  the  following 
papers  were  filed  and  proceedings  had  in  the  above-entitled 
cause,  to  wit : 
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1  In  the  Supreme  Court  of  the  District  of  Columbia 

as  a  District  Court  of  the  United  States. 

At  Law. 

No.  76362. 

The  United  States  of  America  ex  Rel.  The  Vindicator 
Consolidated  Gold  Mining  Company 

vs. 

Roy  0.  West,  Secretary  of  the  Interior. 

Petition  for  Review  and  for  Mandamus. 

Feb.  18,  1929. 

The  petition  of  the  United  States  in  relation  of  The 
Vindicator  Consolidated  Gold  Mining*  Company  respectfully 
represents : 

I.  The  relator,  The  Vindicator  Consolidated  Gold  Mining 
Company,  is  a  corporation  duly  and  legally  organized  and 
existing  under  the  laws  of  the  State  of  Colorado,  a  citizen 
of  the  State  of  Colorado  residing  in  the  County  of  Denver 
in  said  State  and  this  petition  is  brought  to  review  the 
final  decision  of  the  Secretary  of  the  Interior  upon  a  ques¬ 
tion  of  law  which  has  heretofore  arisen  in  the  adjustment, 
liquidation  and  payment  of  relator’s  claim  under  the  Act 
hereinafter  named  and  against  Roy  0.  West,  a  citizen  of 
the  State  of  Illinois,  officially  residing  in  the  District  of 
Columbia. 

II.  That  the  said  Roy  0.  West,  respondent,  is  Secretary 
of  the  Interior  of  the  United  States,  and  as  such  charged 
with  the  administration  of  the  laws  of  the  United  States 
relative  to  the  War  Minerals  claims  and  especially  Section 
5  of  the  Act  of  March  2,  1919,  and  the  amendments  thereto, 
including  the  amendment  entitled  “A  Bill  to  Amend  Section 
5  of  an  Act  Approved  March  2,  1919,  known  as  the  War 
Minerals  Act”,  approved  February  13th,  1929,  and  such 
respondent  is  sued  in  his  official  capacity  as  Secretary  of 
the  Interior  as  aforesaid. 

III.  The  said  respondent  as  Secretary  of  the  Interior  and 
his  predecessors  in  office  under  said  Section  5  of  the  said 

Act  as  amended  was  and  is  authorized  to  adjust, 

2  liquidate  and  pay  net  losses  suffered  by  any  firm, 
person  or  corporation  by  reason  of  producing  or  pre- 


GOLD  MINING  CO.  VS.  ROY  O.  WEST,  SECY.  ;  3 

paring  to  produce  chrome  in  compliance  with  the  request 
or  demand  of  the  Department  of  the  Interior  when  such 
production  was  to  supply  the  urgent  needs  of  the  nation 
in  the  prosecution  of  the  war. 

IV.  The  Vindicator  Consolidated  Gold  Mining  Company 

between  the  dates  of  the  6th  of  April,  1917  and  the  lltli 
day  of  November,  1918,  in  preparing  to  produce  and  in  pro¬ 
ducing  chrome  in  compliance  with  the  request  of  the  De¬ 
partment  of  the  Interior  to  supply  the  urgent  needs  of  the 
nation  expended  and  incurred  obligations  in  good  faith 
for  and  upon  property  containing  chrome  in  sufficient  quan¬ 
tities  to  be  of  commercial  importance.  ; 

V.  As  authorized  by  said  Act  of  March  2,  1919,  Section  5, 

The  Vindicator  Consolidated  Gold  Mining  Company,  on 
May. 31st,  1919,  filed  its  claim  with  the  Secretary  of  the 
Interior  seeking  and  praying  that  an  award  be  made  to  it 
under  said  Act  of  its  net  losses  for  the  expenditures  made 
and  obligations  incurred  by  complainant  in  good  faith  upon 
property  which  contained  chrome  as  described  in  Section  5 
of  said  Act.  i 

VI.  In  the  said  petition  or  claim  filed  as  aforesaid  this 
relator  as  part  of  said  expenditures  and  obligation's  claimed 
$16,259.00,  as  an  expenditure  for  the  purchase  of  property. 

VII.  That  hearings  were  held  before  the  agencies  estab¬ 
lished  by  the  Department  of  the  Interior  for  that  purpose 
and  an  award  was  made  and  subsequent  rehearing  asked 
and  obtained  and  to-wit:  on  the  15th  day  of  May,  1922,  the 
Secretary  of  the  Interior  then  in  office  definitely  and  spe¬ 
cifically  denied  relator  an  award  for  said  item  of;  loss  and 
said  * 4 that  such  item  was  properly  rejected,  that  jt  clearly 
represented  the  payment  for  property  and  was  not  reim¬ 
bursable  under  the  law.” 

3  VIII.  That  it  is  true  as  was  demonstrated  by  un¬ 

disputed  evidence  that  relator  expended  monies  for 
the  purchase  of  property  and  such  item  constituted  a  net 
loss  to  relator  and  the  same  was  denied  for  the  sole  reason 
that  the  Secretary  of  the  Interior  held  as  a  matter  of  law 
that  such  loss  was  not  included  within  the  provisions  of 
said  Act. 

IX.  Thereafter,  the  Congress  of  the  United  States  by  the 
Act  hereinbefore  described,  approved  February  13th,  1929, 
gave  jurisdiction  to  this  Court  to  review  the  final  decision 
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of  the  Secretary  of  the  Interior  upon  any  question  of  law 
which  has  arisen  or  which  may  arise  in  the  adjustment,  liq¬ 
uidation  and  payment  of  claims  under  said  Section  5  of  the 
Act  approved  March  2,  1919,  and  amendments  thereto. 

X.  In  this  case  the  present  Secretary  of  the  Interior, 
respondent  herein,  has  refused  to  reopen  the  decisions  of 
his  predecessors  in  office  and  there  has  been  a  final  decision 
of  the  Secretary  of  the  Interior  based  upon  the  question 
of  law  for  it  is  not  disputed  that  relator  paid  and  lost  monies 
in  the  purchase  of  property  and  in  that  it  is  claimed  by  re¬ 
spondent  as  a  matter  of  law  such  loss  is  not  reimbursable 
under  the  law. 

XI.  That  the  respondent  and  his  predecessors  in  office 
erred  as  a  matter  of  law  in  not  finding  that  said  sum  lost 

as  aforesaid  bv  relator  to  be  such  a  loss  as  was  allowable 

%> 

under  said  Act  of  March  2,  1919,  as  amended. 

*  XII.  Wherefore  petitioner,  on  behalf  of  the  relator  afore¬ 
said,  prays : 

1.  That  this  Court  review  the  final  decision  of  the  Secre¬ 
tary  of  the  Interior  and  his  predecessors  in  office  upon  the 
question  of  law  involved  and  direct  said  Secretary,  re¬ 
spondent  herein,  to  make  an  award  of  such  amount  as  the 
facts  show  is  due  for  purchase  of  property. 

4  2.  That  a  writ  of  mandamus  be  issued  directing 

the  respondent  Roy  0.  West,  Secretary  of  the  In¬ 
terior,  to  take  jurisdiction  of  the  claim  of  relator  for  ex¬ 
penditures  made  in  the  purchase  of  property  as  hereinbe¬ 
fore  set  forth  and  to  allow  such  sum  as  may  be  just  and 
equitable  therefor,  and  to  adjust  and  pay  relator’s  net 
losses  in  the  purchase  of  property. 

3.  That  such  other  order  or  orders  be  entered  as  this 
Court  may  deem  necessary  under  the  law. 

4.  That  a  rule  may  issue  requiring  respondent,  Roy  0. 
West,  as  Secretary  of  the  Interior  to  show  cause,  if  any  he 
can,  why  this  Court  should  not  review  said  final  decision 
and  why  a  writ  of  mandamus  should  not  issue  as  herein 
prayed. 

THE  VINDICATOR  CONSOLIDATED 
GOLD  MINING  COMPANY, 

By  NELSON  FRANKLIN, 

Vice-President. 
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District  of  Columbia,  ss: 

Nelson  Franklin,  being  first  duly  sworn,  deposes  and  says 
that  he  is  the  vice  president  of  The  Vindicator  Consolidated 
Gold  Mining  Company;  that  he  has  read  the  foregoing  and 
knows  the  contents  thereof ;  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  matters  which  are  therein  stated 
on  information  and  belief,  and  as  to  those  matters  he  be¬ 
lieves  them  to  be  true. 

NELSON  FRANKLIN. 

i 

Subscribed  and  sworn  to  before  me  this  16tli  day  of  Feb¬ 
ruary,  1929.  ; 

FLORENCE  M.  STEPHENSON,  [notarial  seal.] 

Notary  Public . 

My  commission  expires  April  28,  1931. 

EDGAR  WATKINS, 

Attorney  for  Petitioner. 

5  In  the  Supreme  Court  of  the  District  of  Columbia  as 
a  District  Court  of  the  United  States,  j 

j 

At  Law. 

No.  76362.  . .  ; 

The  United  States  of  America  ex  Rel.  The  Vindicator 
Consolidated  Gold  Mining  Company 

i 

vs. 

Roy  0.  West,  Secretarv  of  the  Interior. 

Motion. 

Filed  Mar.  15,  1929. 

In  the  above-styled  cause  relator  respectfully  shows  to 
the  Court  that  the  respondent,  the  Honorable  Roy  0.  West, 
has  ceased  to  hold  the  office  of  Secretary  of  the  Interior  and 
that  that  office  is  now  held  by  the  Honorable  Ray  Lyman 
"Wilbur;  that  there  is  a  substantial  need  for  continuing  and 
maintaining  the  above-styled  cause  and  for  obtaining  an 
adjudication  of  the  questions  therein  involved. 
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Wherefore,  within  six  (6)  months  after  the  termination 

of  the  service  in  the  office  of  Secretary  of  the  Interior  of 

%/ 

the  Honorable  Roy  0.  West,  relator  moves  that  this  cause 
be  permitted  to  continue  and  be  maintained  against  his 
successor  in  office,  the  Honorable  Rav  Lvman  Wilbur. 

EDGAR  WATKINS, 
Attorney  for  Relator. 

Receipt  of  copy  acknowledged  this  Mch.  11,  1929. 

0.  H.  GRAVES, 

Atty.  for  Deft. 

Order. 

Notice  of  the  foregoing  motion  having  been  given,  and 
the  Honorable  Rav  Lvman  Wilbur,  Secretary  of  the  In- 
terior,  consenting  thereto,  it  is  ordered  that  Ray  Lyman 
Wilbur,  as  Secretary  of  the  Interior,  be,  and  he  is  hereby, 
substituted  for  the  respondent  Roy  0.  West,  and  this  cause 
be  permitted  to  be  continued  and  maintained  against  Ray 

1  Q  v 

Lyman  Wilbur  as  successor  in  office  of  respondent  Rov  0. 
West. 

WENDELL  P.  STAFFORD, 

Judge. 

6  In  the  Supreme  Court  of  the  District  of  Columbia. 

No.  76362.  Law. 

The  United  States  of  America  ex  Rel.  The  Vindicator 
Consolidated  Gold  Mining  Company 

v. 

Ray  Lyman  Wilbur,  Secretary  of  the  Interior. 
Response  to  the  Rule  to  Show  Cause. 

Filed  Mar.  15,  1929. 

Comes  now  Ray  Lyman  Wilbur,  Secretary  of  the  Interior, 
and  responding  to  the  rule  to  show  cause  issued  herein,  sug¬ 
gests  to  the  Court  that  the  petition  for  review  presents  the 
sole  and  only  question  finally  determined  by  the  Secretary 
of  the  Interior  in  connection  with  petitioner’s  claim  for 
losses  sustained  under  section  5  of  the  War  Minerals  Re- 
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lief  Act  of  March  2,  1919  (40  Stat.  1272),  as  amended;  to 
wit,  whether  or  not  one  who  was  engaged  in  producing  or 
preparing  to  produce  chrome  and  sustained  a  net  loss  by 
reason  of  expenditures  for  the  purchase  of  property,  to  wit, 
the  property  upon  which  the  mine  was  located,  is  entitled 
to  have  such  loss  reimbursed  under  the  provisions  of  said 
act. 

This  question  the  Secretary  decided  in  the  negative,  as 
shown  by  copies  of  the  various  decisions  of  the  Secretary 
of  the  Interior  and  recommendations  of  the  War 'Minerals 
Relief  Commissioners  marked,  respectively,  Exhibits  A,  B, 
C,  I),  E,  and  F,  attached  hereto  and  made  a  part  hereof. 

Under  the  act  of  February  13, 1929,  Public  No.  728, 

7  70th  Congress,  this  Court  is  vested  with  jurisdiction 
to  review  such  questions  of  law  as  may  have  been 

decided  in  the  disposition  of  petitioner’s  said  claim  by  the 
Secretary  of  the  Interior,  and  respondent  makes  no  ob¬ 
jection  to,  but  on  the  other  hand  invites,  a  review  of  such 
questions.  The  petition  for  review  presents  the  sole  ques¬ 
tion  of  the  purchase  of  property  as  aforesaid,  and  it  is 
assumed  that  the  Court  will  confine  its  review  to  the  single 
question  raised.  I 

RAY  LYMAN  WILBUR, 

Secretary  of  the  Interior , 
By  E.  C.  FINNEY,  I 

Solicitor ,  Interior  Department. 

0.  H.  GRAVES, 

Assistant  to  the  Solicitor. 

\  \ 

Attorney  General. 

8  Ex.  A. 

United  States  Department  of  the  Interior,  Office  of  the 

Secretary,  Washington. 

February  12,  1921. 

Claim  No.  746. 

In  the  Matter  of  the  Claim  of  the  Vindicator  Consolidated 
Gold  Mining  Company,  Denver,  Colorado.  Chrome. 

The  Honorable  the  Secretary  of  the  Interior. 

Dear  Sir: 

This  is  a  claim  for  alleged  losses  sustained  in  producing 
chrome  from  two  properties,  one  of  which,  known  as  the 
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Deer  Creek  mine,  was  located  23  miles  southwesterly  from 
Glen  Rock,  Wyoming,  and  the  other,  known  as  the  Froom 
tract,  located  in  San  Luis  Obispo  County,  California. 

The  Deer  Creek  mine  was  purchased  by  the  claimants 
and  the  Froom  tract  was  leased.  The  engineers  who  ex¬ 
amined  these  properties  have  reported  that  in  their  opinion 
they  were  of  commercial  importance  during  the  war  period. 

Section  5  of  the  Act  under  which  this  claim  is  filed  pro¬ 
vides  as  follows: 

“That  the  Secretary  of  the  Interior  be,  and  he  hereby  is, 
authorized  to  adjust,  liquidate,  and  pay  such  net  losses  as 
have  been  suffered  by  any  person,  firm,  or  corporation,  by 
reason  of  producing  or  preparing  to  produce,  either  man¬ 
ganese,  chrome,  pyrites,  or  tungsten  in  compliance  with  the 
request  or  demand  of  the  Department  of  the  Interior,  the 
War  Industries  Board,  the  War  Trade  Board,  the  Shipping 
Board,  or  the  Emergency  Fleet  Corporation  to  supply  the 
urgent  needs  of  the  nation  in  the  prosecution  of  the  war.” 

9  This  claim  was  rejected  on  October  16,  1920,  but 

the  claimants  have  since  shown  that  the  California 
property  was  visited  on  June  21,  1918,  by  Mr.  E.  L.  Young, 
of  the  Bureau  of  Mines,  who  requested  them  to  produce  as 
much  chrome  as  possible.  The  superintendent  of  the  Cali¬ 
fornia  mine  immediately  transmitted  this  information  to 
the  claimant  Company  at  Denver.  July  1  was  therefore 
fixed  as  the  date  on  which  audits  of  the  claim  should  be 
made. 

The  following  statement,  taken  from  the  auditor’s  ac¬ 
counts,  shows  a  loss  on  each  property  between  July  1,  191S, 
and  November  12, 1918. 

Deer  Creek  Property,  July  1,  1918,  to  November  12,  1918. 


Labor  .  8,607.59 

Supplies  .  2,215.81 

Lumber  .  2,472.79 

Explosives  .  372.61 

Tools  .  170.30 

Camp  Equipment  .  704.22 

Equipment  .  3,363.35 

General  Expense .  101.79 

Hauling  .  2,350.80 


Operating 


$20,359.26 
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Miscellaneous  : 

Property  . 

Personal  &  Traveling.  .  .  . 

Engineers  . 

Legal  . 

Salaries  . 

Interest  . 

Total  Misc . 

Total  Expenditures 

10  Disallowed  : 

Property  . 

Engineers  . 

Legal  . 

Interest  . 


Allowable  Expense  to  Nov.  12,  1918 .  $21,012.07 

Credits  : 

261  tons  ore — being  65%  of  400 
tons  as  estimated  by  Mr.  Franck- 
lin  .  11,325.14 

i 

Salvage  as  per  Engineer’s  report .  .  2,033.79 

-  $13,358.93 

Loss  .  $7,653.14 

Allowance  for  sorting  and  hoisting  261  tons  ore 
@  $3  per  ton .  j  783.00 

Total  .  $8,436.14 

Allowance  as  royalty  to  cover  depletion  on 
property — 10%  of  ore  sales .  1,132.51 

$9,568.65 


2 — 5195a 
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California  Property,  July  1,  191S,  to  November  12,  1918. 


Labor  . 

. . . .  3,125.98 

Supplies  . 

492.28 

Lumber  . 

....  167.77 

Explosives  . 

....  52.55 

Assaying  . 

27.00 

Tools  . 

....  3.  i  o 

Equipment  . 

769.50 

General  Expense  . 

22.52 

Ore  Purchased  . 

102.50 

Hauling  . 

196.14 

Total  Operation  . 

4,959.99 

Miscellaneous : 

Personal  &  Traveling . 

106.22 

5,066.21 


11  Credits : 

Sale  of  Equipment .  444.00 

Car  ore  sold .  1,299.04 

-  1,743.04 

3,323.17 

Allowance  made  for  royalty  on  car  ore  sold. .  .  .  197.22 

$3,520.39 

Summary : 


Loss  Deer  Creek  Property .  9,568.65 

“  California  “  .  3,520.39 

Total  .  13,089.04 


Claimants  purchased  the  Deer  Creek  property  and  paid 
thereon  $16,259.00.  This  amount  has  been  disallowed. 

The  War  Minerals  Relief  Act  does  not  contemplate  reim¬ 
bursement  for  amounts  paid  for  purchase  of  mining  prop¬ 
erties.  Provision  for  such  losses  was  stricken  from  the 
measure  when  it  was  being  considered  by  the  Senate. 
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In  the  Senate  on  January  28,  1919,  a  distinguished  Sena¬ 
tor  objected  to  the  provision  which  was  then  carried  in  the 
legislation  and  said: 

‘‘I  want  to  call  the  attention  of  the  Senator  from  Nevada 
to  the  words  ‘or  acquiring  property  for  producing. ’  It 
seems  to  me  that  is  going  too  far.  I  think  that  where  a  man 
has  purchased  a  piece  of  property  for  producing  these 
metals  we  should  not  authorize  the  Secretary  of  the  Treas- 
ury  to  go  into  the  question  as  to  what  he  paid  and  whether 
he  lost  upon  the  property  because  of  the  fact  that  the  war 
closed  sooner  than  he  anticipated.  I  believe  that  is  going- 
altogether  too  far.  I  will  ask  the  Senator  if  it  would  not 
be  very  much  better  to  strike  out  the  words,  ‘or  acquiring 
property  for  producing’ ?” 


12  The  Senator  in  charge  of  the  measure  answered: 
“I  will  consent  to  that,  Mr.  Chairman.” 

The  measure  as  it  ultimatelv  became  a  law  did  not  con- 
tarn  the  words  “or  acquiring  property  for  producing.” 

It  is  accordingly  recommended  that  an  award  of  $13,- 
089.04  be  made. 

(Signed)  JOHN  F.  SHAFROTH, 

“  PHILIP  N.  MOORE, 

“  HORACE  G.  POMEROY, 

Commissioners. 

13  Ex.  B. 


United  States  Department  of  the  Interior,  Office  of  the 

Secretary,  Washington. 


February  19,  1921. 

Claim  No.  746. 


In  the  Matter  of  the  Claim  of  the  Vindicator  Consolidated 
Gold  Mining  Company,  603  Symmes  Bldg.,  Denver,  Colo¬ 
rado.  Property,  Converse  Co.,  Wyoming.  Chrome. 

The  Honorable  the  Secretary  of  the  Interior. 

i 

Dear  Sir: 

On  February  12,  1921,  the  Commission  recommended  an 
award  in  this  claim  in  the  amount  of  $13,089.04. 
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Mr.  Nelson  Franklin,  Vice-President  of  the  Claimant 
Company,  has  since  asked  for  additional  allowance  cover¬ 
ing*  several  items  as  set  forth  in  his  letter  of  February  16, 
1921.  After  a  personal  interview  with  Mr.  Franklin,  and  a 
reconsideration  of  the  items,  the  Commission  desires  to 
recommend  an  additional  allowance  on  the  items  covering 
the  charge  for  engineering  work,  and  to  reduce  the  amount 
taken  for  salvage  of  ore  on  hand  from  November  12,  1918, 
in  the  Wyoming  operation. 

In  the  California  operation  a  deduction  of  $1,299.04  was 
made  for  a  car  of  chrome  ore  which  was  sold.  The  Com¬ 
mission  finds  that  only  four  tons  of  this  ore  was 
14  mined  after  stimulation,  therefore  the  deduction  of 
the  entire  car  was  in  error.  With  the  corrections 
above  noted,  the  statement  of  allowable  losses  will  take  the 
following  form: 


Deer  Creek,  Wyoming,  Property,  July  1,  1918,  to  Nov.  12, 

1918* 

Total  expenditures  (See  original  recommenda¬ 


tion  for  details).. .  $38,254.80 

Less  hauling  on  33  tons  @  $9.00 .  297.00 


$37,957.80 

Deductions: 

Property  . .  $16,259.00 

Engineers  (L.  S.  Noble) .  121.75 

Legal  .  300.00 

Interest  .  74.48 

-  16,755.23 


Allowable  expenditures  to  November  12, 

1918  .  .  $21,202.57 

Credits : 

Ore  Sales  228  tons  @  $43.40 .  $9,895.20 

Salvage  Eng’s  Estimate .  2,033.79 

-  11,928.99 


$9,273.58 


13 


GOLD  MINING  CO.  VS.  ROY  0.  WEST,  SECY. 

Allowance  for  Sorting  and  Hoisting  228  tons 
@  $3.00  .  684.00 


9,957.58 

Allowance  for  Royalty  to  cover  Depletion  of ' 

Property  10%  of  Ore  Sales . '  989.52 

$10,947.10 

i 

California  Property,  July  1,  1918,  to  Nov.  12,  1918. 


Total  Operation  .  $4,959.99 

Less  Hauling  of  ore  mined  before  stimulation.  .  176.00 

Total  Operating  . i  4,783.99 

Personal  and  Traveling  .  106.22 


15  Credits : 

Sale  of  Equipment .  $444.00 

4  tons  ore  sold  @  $40 .  160.00  : 

-  i  604.00 

I  $4,286.21 

Allowance  for  Royalty  4  tons  @  $6 .  24.00 

1 

$4,310.21 


Summary, 


Loss  Deer  Creek  Property .  $10,947.10 

“  California  “  4,310.21 

i  7 

Total  for  an  Award .  $15,257.31 


The  Commission  accordinglv  recommends  an  award  of 
$15,257.31. 

(Signed)  JOHN  F.  SHAFROTH,! 

“  PHILIP  E.  MOORE,  ; 

“  HORACE  G.  POMEROY, 

Commissioners. 
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16  Ex.  C. 

Copy. 

United  States  Department  of  the  Interior,  Office  of  the 

Secretary,  Washington. 

February  24,  1921. 

Claim  No.  746. 

In  re  The  Vindicator  Consolidated  Gold  Mining  Co. 

The  above  is  a  claim  under  the  War  Minerals  Relief  Act, 
section  5,  act  of  March  2,  1919  (40  Stat.  1274).  The  law 
authorizes  compensation  for  losses  incurred  in  the  produc¬ 
tion  of  chrome  during  the  war  due  to  stimulation  by  the 
Government. 

Here  .there  was  such  stimulation.  I  have  considered  the 
record  and  an  award  of  $15,257.31  is  made  as  recommended 
bv  the  War  Minerals  Relief  Commission. 

(Sgd.)  PAYNE. 

17  Ex.  D. 

United  States  Department  of  the  Interior,  Office  of  the 

Secretary,  Washington. 


April  14,  1922. 

Claim  No.  746. 

Vindicator  Consolidated  Gold  Mining  Company, 

Denver,  Colorado. 

Memorandum  in  Review  of. 

February  24,  1921,  Secretary  Payne,  on  the  recommenda¬ 
tion  of  the  former  Commission,  awarded  and  paid  to  this 
claimant  $15,257.31.  Claimant  filed  a  motion  for  rehearing 
under  the  Amended  Act,  and  upon  request,  was  permitted 
to  present  orally  his  objections  to  the  award. 

At  the  oral  hearing  it  was  agreed  that  there  was  but  one 
question  to  be  decided  in  this  review,  namely,  whether  the 
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deduction  which  the  former  Commission  made  for  the  pur¬ 
chase  of  property  was  proper — whether  the  expenditure  in 
question  was,  in  fact,  for  the  purchase  of  the  mining  land. 

July  15, 1918,  claimant  took  a  lease  and  bond  on  the  prop¬ 
erty,  the  terms  of  which  were  that  claimant  was  to  pay  a 
royalty  of  12  V2  cents  a  ton  for  all  the  ore  extracted  and  sold, 
and,  at  the  end  of  one  year  was  to  pay  a  purchase  price  of 
$25,000.00.  On  October  23,  1918,  claimant  paid  $8,750.00  as 
advance  royalty  and  at  the  same  time,  by  insistence,  as  is 
admitted,  secured  full  title  to  the  property,  which  title  is 
still  in  claimant.  Claimant  now  contends  that  this 

18  $8,750.00  should  be  regarded  as  advanced  royalty 
and  not  as  a  property  purchase. 

The  matter  is  so  clear  to  me  that  I  shall  make  little  com¬ 
ment  upon  it.  If  the  money  was  paid  as  royalty  and  not 
as  purchase  money,  how  is  it  that  by  its  payment  claimant 
secured  title  to  the  property?  The  taking  of  title  without 
reservation  establishes  the  character  of  the  transaction  be¬ 
yond  question. 

I  have  no  doubt  whatsoever  that  the  former  Commission 
was  right  in  holding  this  to  be  purchase  of  property  and 
not  an  allowable  item. 

The  claim  should  be  denied. 

(Signed)  IRA  E.  ROBINSON, 

Commissioner. 

19  Ex.  E. 

United  States  Department  of  the  Interior,  Office  of  the 

Secretary,  Washington. 

May  15,  1922. 

W.  45.  Claim  No.  746.  War  Minerals  Relief  Act,  Affirmed. 
The  Vindicator  Consolidated  Gold  Mining  Company. 
Appeal  from  the  War  Minerals  Relief  Commissioner. 

This  claim  arising  under  section  5  of  the  act  of  March  2, 
1919  (40  Stat.,  1274),  is  for  losses  sustained  in  producing 
chrome  from  two  properties,  one  known  as  the  Deer  Creek 
Mine  in  Converse  County,  Wyoming,  the  other  located  on 
the  Froom  tract  in  San  Luis  Obispo  County,  California. 
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After  full  consideration  of  the  ease  the  original  War 
Minerals  Relief  Commission,  under  date  of  February  19, 
1921,  recommended  an  award  in  the  sum  of  $15,257.31.  In¬ 
cluded  in  the  expenditures  disallowed  was  the  sum  of 
$16,259,  representing  an  outlay  of  $7,500  for  a  lease  of  the 
Deer  Creek  Mine  and  $8,759  subsequently  paid  for  the  fee 
title  to  the  mine  and  property. 

20  Under  date  of  February  19,  1921,  the  company 
agreed  in  writing  “to  accept  the  amount  recom¬ 
mended  as  full  and  complete  payment  of  all  the  claims  of 
the  Vindicator  Consolidated  Gold  Mining  Company  against 
the  United  States  under  the  provisions  of  section  5  of  the 
act  of  Congress  of  March  2,  1919,  reserving  the  right  of 
appeal  in  case  of  future  legislation  affecting  the  above  sec¬ 
tion.”'  The  award  was  thereupon  approved  by  Secretary 
Payne,  certified  for  payment,  and  warrant  issued  in  settle¬ 
ment  thereof. 

February  10,  1922,  motion  was  filed  for  rehearing  of  the 
claim  under  the  provisions  of  the  act  of  November  23,  1921 
(Public  No.  99,  67th  Congress),  amending  section  5  of  the 
act  of  March  2,  1919,  supra.  Briefly,  the  contention  urged 
was  that  the  item  of  $16,259,  above  mentioned,  did  not  in 
fact  represent  the  purchase  price  of  property  and  was  there¬ 
fore  erroneouslv  disallowed. 

The  War  Minerals  Relief  Commissioner  thereupon  re¬ 
viewed  the  record  and  held  under  date  of  April  14,  1922, 
that  the  item  was  properly  rejected;  that  it  clearly  repre¬ 
sented  a  payment  for  property  and  was  not  reimbursable 
under  the  law. 

21  Upon  appeal  it  is  contended  that  the  aforesaid 
sum  of  $7,500  represents  an  expenditure  made  by  the 

claimant  July  15,  1918,  for  prior  development  upon  the 
property  whereby  a  body  of  ore  was  disclosed  which  by 
measurement  and  analysis  showed  a  net  value  at  the  then 
price  of  ore  far  in  excess  of  the  amount  paid.  And  that  the 
sum  of  $8,759  represents  a  payment  made  by  claimant  to  the 
owner  of  the  property  October  25,  1918,  before  any  ship¬ 
ments  could  be  made  therefrom  and  was  paid  after  long- 
negotiations  between  the  claimant  and  the  owner  as  royalty 
in  advance  and  was  accepted  by  the  owner  as  full  settlement 
of  all  further  royalties  which  claimant  would  have  been 
obligated  to  pay  under  the  terms  of  the  lease. 


GOLD  MIXING  CO.  YS.  ROY  0.  WEST,  SECY, 
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The  record  has  been  examined,  and  the  facts  in  this 
regard  appear  to  be  as  follows:  Mr.  Wood,  then  President 
of  the  Vindicator  Consolidated  Gold  Mining  Company,  per¬ 
sonally  undertook  and  financed  the  operation  on  the  Deer 
Creek  property  in  July,  1918,  obtaining  a  lease  on  a  royalty 
basis,  with  an  option  or  agreement  of  purchase  at  the  end 
of  one  year  for  the  sum  of  $25,000.  In  September,  1918, 
the  Vindicator  Company  took  over  the  mine  and!  property, 
reimbursing  Mr.  Wood’s  expenditures.  The  pay- 
22  ments  made  upon  the  lease  and  purchase  price  of  the 
mine  by  Mr.  Wood  and  his  successor  in  interest  are 
shown  to  be  as  follows: 


Payment  by  Wood  July  15,  1918 . . .  .  $2,500 

Payment  by  Wood  September  11,  1918 . j  .  .  2,500 

Payment  by  V.  C.  G.  M.  Co.  October  11,  1918.  . .  j .  .  2,500 
Payment  by  V.  C.  G.  M.  Co.  October  23,  1918.  .  .  ; .  .  8,759 


Total  payment  on  purchase  price  of  mine,  j .  $16,259 

i 

The  answered  questionnaire  in  connection  with  this  claim 
for  the  Deer  Creek  operations  reports  expenditures  in  the 
sum  of  $16,250  under  the  heading  “Purchase  of  lease  and 
title  to  property,”  and  at  the  hearing  before  the  War  Min¬ 
erals  Relief  Commission  held  in  Denver,  Colorado,  in 
August,  1919,  Mr.  Nelson  Franklin,  General  Manager  for 
the  Vindicator  Company  testified  with  respect  thereto  as 
follows : 

i 

Mr.  Franklin:  The  purchase  of  the  mine,  we  paid  $7,500 
for  the  lease  on  the  property,  and  paid  $8,750  for  the  mine, 
that  has  all  been  paid. 

Chairman  Shafroth:  That  is  in  addition  to  the  $7,500? 

Mr.  Franklin:  $8,750? 

Chairman  Shafroth:  Yes  sir.  i 

Mr.  Franklin:  Yes  sir,  we  own  the  property. 

Commissioner  Foster:  Fee  simple? 

Mr.  Franklin:  Fee  simple,  yes  sir,  it  is  patented  property; 
we  first  bought  the  lease  and  bond  and  afterwards  bought 
the  property,  from  the  owners,  a  couple  of  months  sub¬ 
sequent. 

Chairman  Shafroth:  And  the  total  of  these  two 
is  what? 


23 
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Mr.  Franklin:  $16,250,  with  $19  recording  expense,  which 
made  $16,269,  which  we  have  charged  up  to  cost  of  property. 

In  the  light  of  the  foregoing  it  is  abundantly  clear  that  the 
expenditure  in  question  was  made  to  obtain  a  transfer  of 
property  and  mining  rights.  Such  expenditures  are  not 
reimbursable  under  the  law,  and  no  further  award  will 
be  made. 

(Signed)  E.  C.  FINNEY, 

Acting  Secretary. 


24  Ex.  F. 

United  States  Department  of  the  Interior,  Office  of  the 

Secretary,  W ashington. 

September  22,  1922. 

W  45.  Claim  No.  746.  War  Minerals  Relief  Act. 

The  Vindicator  Consolidated  Gold  Mining  Company. 

On  Reconsideration. 

The  sole  question  involved  in  this  case  is  whether  an  ex¬ 
penditure  of  $16,259  which  was  disallowed  by  the  former 
War  Minerals  Relief  Commission  because  for  the  pur¬ 
chase  of  property  known  as  the  Deer  Creek  Mine,  and  upon 
rehearing  disallowed  by  Commissioner  Robinson  for  the 
same  reason,  should  be  treated  and  regarded  in  its  entirety 
as  purchase  money,  or  in  part  as  advanced  royalties. 

It  is  clear  beyond  question  that  the  expenditure  aforesaid 
represents  the  purchase  price  of  the  mine.  It  was  so  stated 
in  claimant’s  accounts  and  it  was  freely  admitted  in  the 
hearing  that  in  consideration  of  this  payment  fee  title  to 
the  property  was  transferred.  In  this  connection  the 

25  record  shows  that  in  July,  1918,  Mr.  G.  S.  Wood,  then 
president  of  the  Vindicator  Consolidated  Gold  Min¬ 
ing  Company,  began  this  chrome  operation  on  his  own  ac¬ 
count,  obtaining  a  lease  and  bond  which  called  for  a  pay¬ 
ment  of  12V2%  of  the  value  of  all  ore  shipped  from  the 
mine  until  said  royalty  in  the  aggregate  reached  $25,000, 
presumably  to  be  obtained  in  a  year’s  time,  when  full  title 
to  the  property  was  to  be  conveyed  to  the  lessee. 
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Mr.  Wood  started  work  on  the  property  in  July,  1918, 
repairing  and  building  roads,  constructing  a  tramway  and 
making  various  camp  improvements.  The  amount  spent  up 
to  September  18,  1918,  when  the  operation  was  taken  over 
by  the  Vindicator  Company  was  $12,743.60  as  shown  by  the 
engineer’s  and  auditor’s  reports.  Of  this  amount  $5,000 
was  actual  “property  account”  representing  payments  on 
the  lease.  The  balance  was  operating  cost  or  for  actual  de¬ 
velopment  and  some  miscellaneous  expenses  such  as  travel¬ 
ling  and  engineering  and  legal  fees. 

As  above  stated,  the  operation  was  taken  over  by  the 
Vindicator  Company  September  18,  said  company  reim¬ 
bursing  Mr.  Wood’s  expenditures  and  assuming,  ac- 
26  cording  to  its  own  statement,  all  liabilities  including 
the  balance  due  on  the  purchase  price  of  the  prop¬ 
erty.  Payments  made  upon  the  purchase  price  of  the  mine 
by  Mr.  Wood  and  the  Vindicator  Company  are:  shown  to 
be  as  follows : 

Payment  by  Wood  July  15,  1918 . j  $2,500 

Payment  by  Wood  September  11,  1918 .  2,500 

Payment  by  the  V.  C.  G.  M.  Co.  October  11,  1918.  ,  2,500 

Payment  bv  the  V.  C.  G.  M.  Co.  October  23,  1918.  8,759 

Total  . i  $16,259 

In  adjusting  the  claim  the  original  Commission  fixed 
stimulation  as  of  July  1,  1918,  covering  the  period  of  Mr. 
Wood’s  operation,  and  gave  the  claimant  company  credit 
for  expenditures  incurred  upon  the  mine  by  the  former 
lessee  on  account  of  labor,  supplies,  equipment,  etc.,  as 


follows : 

Labor  .  j  $3,181.53 

Supplies  . !  624.30 

Lumber  .  418.60 

Explosives  . i  137. 

Tools  . j  57.10 

Camp  equipment  . !  474.15 

Equipment  . j  1,778.69 

General  expenses  . '  34.28 

Personal  and  travel .  156.20 


Total  . '$6,861.85 

i 
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No  ore  had  been  shipped  at  the  time  of  the  armistice  but 
it  is  shown  that  a  considerable  quantity  was  on  hand  and 
it  appears  that  228  tons  were  salvaged  at  $43.40  per 

27  ton.  A  royalty  allowance  of  10%  was  made  to  cover 
depletion  of  property. 

The  acquisition  of  title  to  the  property  establishes  the 
character  of  the  transaction  beyond  question  and  the  con¬ 
tention  that  the  amount  in  question  was  paid  as  advance 
royalties  does  not  and  can  not  in  any  degree  alter  the  fact 
that  it  was  paid  to  secure  a  transfer  of  property  and  min¬ 
ing  rights. 

Expenditures  of  this  character  are  not  reimbursable 
under  the  law. 

(Signed)  E.  C.  FINNEY, 

First  Assistant  Secretary. 

28  In  the  Supreme  Court  of  the  District  of  Columbia. 

No.  76362.  Law. 

The  United  States  of  America  ex  Rel.  The  Vindicator 
Consolidated  Gold  Mining  Company 

v. 

Ray  Lyman  Wilbur,  Secretary  of  the  Interior. 

Demurrer. 

Filed  Mar.  15,  1929. 

Comes  now  the  relator  by  its  attorney  and  says  that  the 
answer  of  respondent  to  the  rule  to  show  cz/ase  and  to  the 
petition  herein  is  bad  in  substance. 

Note — Points  to  be  Argued. 

1.  That  as  shown  by  the  answer  and  response  and  the 
undisputed  allegation  of  the  verified  petition  herein,  relator 
suffered  net  losses  from  payments  made  for  the  purchase  of 
property  used  in  producing  chrome ;  that  relator  in  making 
such  and  other  expenditures  complied  with  all  the  condi¬ 
tions  of  the  law  authorizing  it  to  receive  payment  of  its  net 
losses;  that  respondent’s  predecessors  in  office  refused  to 
consider  such  net  losses  in  the  final  decision  making  relator 
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an  award  of  other  parts  of  its  net  losses.  That  from  such 
facts  such  net  losses  for  which  an  award  was  denied  and 
payment  refused  are  in  law  proper  items  to  be  included 
under  awards  required  to  be  made  by  the  Secretary  of  the 
Interior  by  the  provisions  of  Section  5  of  the  Act  of  March 
2,  1919,  and  Acts  amendatory  thereof,  which  statutes  are 
referred  to  in  the  pleadings  herein. 

2.  This  Court  has  jurisdiction  and  authority  under  the 
Act  of  February  13,  1929,  to  determine  the  question  of  law 
here  involved  and  to  enter  such  order  herein  as  may 

29  be  necessary  to  enforce  its  conclusion  on  such  ques¬ 
tion  of  law. 

EDGAR  WATKINS, 
Attorney  for  Relator. 

Service  accepted  and  receipt  of  copy  acknowledged  this 
15th  day  of  March,  1929.  ■ 

0.  H.  GRAVES,  i 
Attorney  for  Respondent. 

i 

30  In  the  Supreme  Court  of  the  District  of  Columbia. 

I 

At  Law.  i 

No.  76362. 

The  United  States  of  America  ex  Rel.  The  Vindicator 
Consolidated  Gold  Mining  Company,  Petitioner, 

v. 

i 

Ray  Lyman  Wilbur,  Secretary  of  the  Interior,  Respondent. 

Stipulation. 

Filed  Sep.  24,  1929. 

i 

It  is  hereby  stipulated  and  agreed  by  and  between  coun¬ 
sel  for  the  above  named  parties — 

(1)  That  the  submission  of  this  cause  heretofore  made 
upon  the  petition  and  response  be  withdrawn. 

(2)  That  the  response  be  withdrawn  and  stricken  from 
the  record. 

(3)  That  the  uncertified  copies  of  the  findings  of  the 
Secretary  of  the  Interior,  the  War  Minerals  Relief  Com- 
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mission,  and  the  Commissioner  of  the  War  Minerals,  at¬ 
tached  to  the  response  filed  herewith,  be  considered  by  the 
Court  in  connection  with  this  case  with  the  same  effect  as 
though  they  were  the  originals. 

(4)  That  the  respondent  be  permitted  to  file  and  serve 
answer  in  lieu  of  said  response,  and  the  demurrer  to  the  re¬ 
sponse  now  on  file  be  considered  a  demurrer  to  such  answer. 

(5)  That  petitioner  relies  upon  the  briefs  heretofore  filed 

in  this  cause  and  files  herewith  a  short  statement  to  which 

respondent  has  the  right  to  reply  at  any  time  within 

ten  davs. 

+ 

31  (6)  That  thereupon  this  cause  be  and  the  same 

herebv  is  resubmitted  to  the  Court  for  final  considera- 
% 

tion  upon  the  petition,  answer,  and  demurrer. 

Dated  September  2,  1929. 

EDGAR  WATKINS, 
Attorney  for  Petitioner. 

0.  H.  GRAVES, 

Attorney  for  Respondent. 

32  In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law. 

No.  76362. 

The  United  States  of  America  ex  Rel.  The  Vindicator 
Consolidated  Gold  Mining  Company,  Petitioner, 

v. 

Ray  Lyman  Wilbur,  Secretary  of  the  Interior,  Respondent. 

Order. 

Filed  Sep.  24,  1929. 

In  accordance  with  the  stipulation  of  counsel  for  the  re¬ 
spective  parties  to  this  case,  dated  September  2,  1929,  and 
duly  filed  herein,  it  is  this  24th  day  of  September,  1929, 
adjudged  and  ordered : 

1.  That  the  submission  of  this  case  to  the  court  upon  peti¬ 
tion  and  response,  heretofore  made,  be  and  the  same  hereby 
is  withdrawn. 
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2.  That  the  respondent’s  response  to  the  relator’s  peti¬ 
tion  heretofore  filed  in  this  case,  be  and  the  same  hereby  is 
deemed  to  have  been  withdrawn  by  the  respondent,  and  the 
same  hereby  is  stricken  from  the  record. 

3.  That  the  respondent  be  and  he  hereby  is  permitted  to 
file  and  serve  an  answer  in  lieu  of  said  response,  and  that 
the  relator’s  demurrer  to  said  response  which  is  now  on  file, 
be  permitted  to  stand  and  be  considered  as  a  demurrer  to 
such  answer. 

4.  That  the  uncertified  copies  of  the  findings  of  the  Secre¬ 
tary  of  the  Interior,  of  the  War  Minerals  Relief  Commis¬ 
sion,  and  of  the  Commissioner  of  War  Minerals,  which  are 
attached  to  the  answer  of  the  respondent  which  is  to  be  filed 
as  aforesaid,  may  be  considered  by  the  court  in  its  consid¬ 
eration  of  this  case  with  the  same  effect  as  though  they 
were  original  papers. 

5.  That  this  case  now  be  considered  as  having  been  re¬ 
submitted  to  the  court  for  final  consideration  upon  the 
petition,  answer  and  demurrer,  and  upon  the  briefs  hereto¬ 
fore  filed  by  the  parties  thereto,  and  upon  the  supplemental 
brief  now  filed  by  the  relator. 

WENDELL  P.  STAFFORD, 

Justice . 


33  In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law. 


No.  76362. 


The  United  States  of  America  ex  Rel.  The  Vindicator 
Consolidated  Gold  Mining  Company,  Petitioner, 

v. 

i 

Ray  Lyman  Wilbur,  Secretary  of  the  Interior,  Respondent. 
Respondent’ s  Answer  to  the  Petition. 

Filed  Sep.  24,  1929. 

The  respondent,  Ray  Lyman  Wilbur,  for  answer  to  the 
petition  in  this  case,  says : 

1.  The  respondent  admits  that  the  allegations  of  the  first 
paragraph  of  the  petition  were  correct  at  the  time  the  peti- 
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tion  was  filed,  except  that  the  question  raised  by  the  petition 
might  have  been  decided  by  the  Secretary  of  the  Interior 
adversely  to  the  petitioner's  contention  by  the  facts  in  the 
case. 

2.  The  respondent  admits  that  the  allegations  of  the  sec¬ 
ond  paragraph  of  the  petition  were  substantially  correct  at 
the  time  the  petition  was  filed.  The  respondent  says,  how¬ 
ever,  that  the  correct  title  of  the  act  approved  February  13, 
1929,  is  “An  Act  to  amend  an  Act  entitled  ‘An  Act  to  pro¬ 
vide  relief  in  cases  of  contracts  connected  with  the  prose¬ 
cution  of  the  war,  and  for  other  purposes,’  approved  March 
2,  1919,  as  amended.”  • 

The  respondent  says  that  since  the  filing  of  the  petition 
in  this  case,  Roy  0.  West  has  ceased  to  be  the  Secretary  of 
the  Department  of  the  Interior,  and  that  the  respondent, 
Ray  Lyman  Wilbur,  now  is  the  Secretary  of  the  In¬ 
terior. 

34  3-6.  The  respondent  admits  the  allegations  of  the 

third,  fourth,  fifth  and  sixth  paragraphs  of  the  peti¬ 
tion. 

7.  The  respondent  admits  the  allegations  of  the  seventh 
paragraph  of  the  petition,  except  that  he  says  that  the 
language  quoted  therein  had  reference  to  a  recommendation 
of  the  War  Minerals  Relief  Commission,  as  appears  from 
the  following  exact  quotation  from  the  Secretary’s  decision 
to  wit:  “The  War  Minerals  Relief  Commissioner  thereupon 
reviewed  the  record  and  held  under  date  of  April  14,  1922, 
that  the  item  was  properly  rejected;  that  it  clearly  repre¬ 
sented  a  payment  for  property  and  was  not  reimbursable 
under  the  law.”  Upon  review  and,  “after  full  considera¬ 
tion  of  the  case”,  the  Secretary  of  the  Interior  in  his  opin¬ 
ion  of  May  15,  1922,  finds  “such  expenditures  are  not  reim¬ 
bursable  under  the  law  and  no  further  aw^ard  will  be  made”, 
and  thus  he  reaches  a  conclusion  similar  to  that  reached  by 
the  Commissioner. 

8.  The  respondent  denies  the  allegations  of  the  eighth 
paragraph  of  the  petition.  He  says  that  his  denial  in  this 
respect  is  explained  fully  in  the  last  paragraph  of  this 
answer. 

9.  The  respondent  admits  the  substance  of  the  allegations 
of  the  ninth  paragraph  of  the  petition. 
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10.  The  respondent  denies  the  allegations  of  the  tenth 
paragraph  of  the  petition.  He  says  that  his  denial  in  this 
respect  is  explained  fully  in  the  last  paragraph  of  this 
answer. 

11.  The  respondent  denies  the  allegations  of  the  eleventh 

paragraph  of  the  petition.  j 

12.  Answering  the  entire  petition,  the  respondent  says 
that  the  alleged  loss  of  $16,259  said  to  have  been  sustained 
by  the  petitioner,  and  which  is  the  basis  of  this  action,  rep¬ 
resented  the  total  amount  of  four  payments  by  and  on  be¬ 
half  of  the  petitioner  made  between  July  15  and  October  23, 
1928,  through  which  it  acquired  the  fee  simple  title  to  cer¬ 
tain  real  property  known  as  the  Deer  Creek  mine, 

35  which  is  situated  in  Converse  Countv,  Wvoming,  to- 
getlier  with  a  portion  of  the  recording  expenses  which 
were  charged  to  the  cost  of  the  property. 

The  respondent  says  that  in  August,  1919,  when  the  testi¬ 
mony  of  the  general  manager  of  the  petitioner  was  taken 
before  the  War  Minerals  Relief  Commission  with  respect 
to  its  claim  under  the  act  of  March  2,  1919,  which  then  had 
been  filed,  it  appeared  from  the  testimony  that  the  petitioner 
still  retained  the  fee  simple  title  to  the  real  property  which 
it  previously  had  purchased,  known  as  the  Deer  Creek  mine. 

The  respondent  says  that  the  said  act  of  March  2,  1919, 
by  its  express  language,  only  authorized  the  Secretary  of 
the  Interior  to  adjust,  liquidate  and  pay  such  net  losses  suf¬ 
fered  by  reason  of  producing  or  preparing  to  j  produce 
chrome,  and  other  designated  minerals,  “as  have  been  suf¬ 
fered^,  meaning  thereby  that  the  losses  which  the  Secre¬ 
tary  of  the  Interior  was  authorized  to  pay  already  must 
have  been  suffered  at  the  date  of  the  act. 

The  respondent  says  that  where  real  property  was  pur¬ 
chased  in  fee  simple  no  loss  was  suffered  by  the  purchaser 
because  of  the  payment  of  the  purchase  price  so  long  as  he 
retained  the  title  for  which  he  had  paid.  The  respondent 
says,  therefore,  that  when  it  appeared  from  the  petitioner’s 
testimony  taken  subsequent  to  March  2,  1919,  that  it  still 
retained  title  to  the  Deer  Creek  mine,  which  it  had  pur¬ 
chased  as  aforesaid,  it  also  necessarily  appeared  as  a  mat¬ 
ter  of  fact  that  the  petitioner  then  had  suffered  no  loss  by 
reason  of  the  money  expended  for  the  title,  and  that,  there¬ 
fore,  the  money  so  expended  could  not  be  repaid  to  it  by  the 
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Secretary  of  the  Interior  pursuant  to  a  claim  filed  under 
the  act  of  March  2,  1919.  The  respondent  says  that  to 
have  repaid  the  purchase  price  of  real  estate  to  the  claim¬ 
ant  while  it  still  retained  title  to  the  property  would  have 
permitted  the  claimant  to  realize  a  profit  at  the  expense  of 
the  United  States,  and  would  have  been  in  plain  violation 
of  the  provision  of  the  act  of  March  2,  1919,  which 
36  states  “that  no  profit  of  any  kind  shall  be  included 
in  the  allowance  of  any  of  said  claims.’ ’ 

The  respondent  says  further  that  to  have  made  an  award 
on  account  of  an  alleged  loss  by  reason  of  the  purchase  of 
real  property  to  which  the  claimant  still  held  title  would 
have  been  to  make  payment  of  a  speculative  loss  without 
any  proof  that  a  loss  in  the  amount  awarded,  or  in  any 
amount,  ever  actually  would  be  suffered.  The  respondent 
savs  that  an  award  of  that  kind  clearly  was  forbidden  by 
the  express  language  of  the  act  of  March  2,  1919,  wherein 
it  said  that  the  losses  to  be  paid  were  “such  net  losses  as 
have  been  suffered.” 

'flie  respondent  says  further  that  the  act  of  March  2, 
1919,  did  not  contemplate  reimbursement  for  amounts  paid 
for  the  purchase  of  real  property,  even  if  the  land  con¬ 
tained  the  ores  of  the  minerals  specified  in  that  act,  and 
that  a  loss  sustained  in  that  way  was  not  within  the  purview 
of  the  act.  It  is  admitted  herein  that  money  was  paid  by 
relator  in  the  purchase  of  property,  and  if  the  court  holds 
that  losses  were  sustained  thereby  and  are  allowable  in 
cases  where  claimant  retains  title,  the  amount  thereof  will 
be  subsequently  determined  by  the  Secretary  of  the  Interior. 

The  respondent  says  that  the  provisions  of  the  act  of 
March  2.  1919,  were  intended  for  the  guidance  of  the  Sec¬ 
retary  of  the  Interior,  who  was  charged  with  the  adminis¬ 
tration  of  its  provisions,  and  that,  therefore,  it  was  neces¬ 
sary  for  the  Secretary  to  construe  the  various  provisions  of 
the  act  in  order  that  he  might  carry  them  into  effect.  The 
respondent  says  that  the  various  Secretaries  of  the  Interior 
in  administering  the  act  of  March  2,  1919,  including  this 
respondent,  have  construed  the  provision  of  the  act  reading, 
“that  the  Secretarv  of  the  Interior  be,  and  he  herebv  is, 
authorized  to  adjust,  liquidate  and  pay  such  net  losses  as 
have  been  suffered”,  as  applying  only  to  losses  actually 
suffered  at  the  date  of  the  passage  of  the  act,  whose  amounts 
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were  or  could  be  ascertained  at  that  date  and  were 
37  capable  of  proof  beyond  any  element  of  speculation. 

The  respondent  says  further  that  the  said  Secre¬ 
taries  of  the  Interior,  including-  himself,  have  held  that 
where  title  1o  real  estate  purchased  by  a  claimant  still  was 
held  by  him  at  the  date  of  the  passage  of  the  act  of  March 
2,  1919,  there  was  no  loss  existing  at  that  date  for  which 
compensation  could  be  made  within  the  terms  of  the  act. 

The  respondent  says  further  that  the  said  Secretaries  of 
the  Interior,  including  himself,  have  held  that  in  any  event 
losses  sustained  through  investments  in  real  estate,  even 
if  the  land  contained  the  ores  of  the  various  minerals  spe¬ 
cified  in  the  act  of  March  2,  1919,  were  not  losses  for  which 
compensation  could  be  made  within  the  terms  of:  that  act. 

The  respondent  says  that  the  constructions  placed  upon 
the  act,  as  aforesaid,  were  and  are  reasonable,  j and  that 
they  were  and  are  justified  by  the  language  of  the  act  itself. 
The  respondent  says  that  in  placing  such  constructions  upon 
the  act  of  March  2,  1919,  the  various  Secretaries  of  the 
Interior,  including  himself,  acted  within  the  scope  of  their 
authority,  and  in  the  exercise  of  their  sound  judgment  and 
official  discretion,  and  that  the  constructions  so  placed  upon 
the  act,  being  neither  capricious,  arbitrary,  or  opposed  to 
its  express  language,  should  be  accepted  by  the  courts  as 
correct.  ; 

The  respondent  says  further  that  he  denies  that  any  error 
of  law  was  committed  by  the  then  Secretary  of  the  Interior 
in  the  adjustment  of  the  War  Minerals  claim  of  the  peti¬ 
tioner,  and  that,  therefore,  his  action  rejecting  the  peti¬ 
tioner’s  claim  to  reimbursement  for  the  purchase:  price  of 
the  real  estate  known  as  the  Deer  Creek  mine,  which  is 
affirmed  and  acquiesced  in  by  the  respondent,  being  based 
upon  his  finding  that  no  such  loss  ever  was  sustained  as  a 
matter  of*  fact,  is  not  subject  to  review  under  the  terms  of 
the  act  of  February  13,  1929,  pursuant  to  which  the  petition 
in  the  instant  case  was  filed. 

Having  fully  answered  the  petition,  the  respondent  asks 
to  be  hence  dismissed  with  costs. 

RAY  LYMAN  WILBUR, 
Secretary  of  the  Interior , 
By  JOS.  M.  DIXON, 

Acting  Secretary  of  the  Interior. 
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38  District  of  Columbia,  $s: 

Jos.  M.  Dixon,  being  first  duly  sworn,  on  his  oath  says 
that  he  has  read  the  foregoing  answer  by  him  subscribed, 
and  that  he  knows  the  contents  thereof,  and  that  the  matters 
therein  stated  of  his  own  knowledge  are  true,  and  those 
stated  upon  information  and  belief  he  believes  to  be  true. 

I  JOS.  M.  DIXON. 

Subscribed  and  sworn  to  before  me  this  13  day  of  August, 
19*29. 

W.  BERTRAND  ACKER,  [notarial  seal.] 
Notary  Public  in  and  for  D.  C. 

Memorandum. 

Exhibits  filed  with  answer  same  as  those  filed  with  re¬ 
sponse  to  the  rule  to  show  cause. 

39  In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law. 

Xo.  76362. 

The  Vindicator  Consolidated  Gold  Mining  Company 

vs. 

Ray  Lyman  Wilbur,  Secretary  of  the  Interior. 

Final  Judgment. 

Filed  Mar.  7,  1930. 

This  cause  came  on  to  be  heard  on  the  petition  of  The 
Vindicator  Consolidated  Gold  Mining  Company  for  review 
and  mandamus,  and  upon  the  answer  of  the  respondent 
and  the  demurrer  of  petitioner,  and  upon  the  stipulation  of 
the  parties  and  the  order  of  this  court  approving  such 
stipulation,  entered  on  the  24th  of  September,  1929,  which 
order  and  stipulation  submitted  to  the  court  for  final  con¬ 
sideration  upon  the  petition,  answer,  and  demurrer  the 
issues  made  thereby. 

Now,  on  this  March  7,  1930,  ordered,  adjudged,  and  de¬ 
creed  that  the  petition  of  The  Vindicator  Consolidated 
Gold  Mining  Company  for  review  and  mandamus  is  de¬ 
nied,  and  it  is  ordered  and  decreed  that  the  questions  of 
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law  raised  by  the  petitioner  were  properly  adjudicated  by 
the  Secretary  of  the  Interior,  and  the  petition  for  review 
and  mandamus  are  dismissed. 

By  the  Court : 

WENDELL  P.  STAFFORD, 

Justice. 


From  the  foregoing*  judgment  The  Vindicator  Consoli¬ 
dated  Gold  Mining  Company,  petitioner,  in  open 
40  court,  notes  an  appeal  to  the  Court  of  Appeals  of  the 
District  of  Columbia,  which  is  allowed,  and  the  un¬ 
dertaking  for  costs  on  such  appeal  is  fixed  in  the  sum  of 
one  hundred  dollars,  with  leave  to  deposit  the  sum  of  fifty 
dollars  with  the  Clerk  in  lieu  thereof. 

Bv  the  Court : 

WENDELL  P.  STAFFORD, 

Justice. 

Consent  as  to  form. 


0.  H.  GRAVES,  | 

Atty.  for  Deft.  S 

EDGAR  WATKINS,  ! 

Attorney  for  The  Vindicator 

Consolidated  Gold  Mining  Company. 


Memorandum.  i 

March  7,  1930. — $50  deposited  in  lieu  of  bond  on  appeal. 
41  In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law. 


No.  76362. 

i 

The  Vindicator  Consolidated  Gold  Mining  Company 

vs.  ; 

Ray  Lyman  Wilbur,  Secretary  of  the  Interior. 

i 

Assignment  of  Errors. 

Filed  Mar.  7,  1930. 

The  appellant,  The  Vindicator  Consolidated  Gold  Mining 
Company,  assigns  the  following  errors  in  the  ruling  of  the 
Court. 
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The  Court  erred: 

1.  In  refusing  to  hold  and  to  direct  the  respondent  to 
hold  that  an  investment  in  real  estate  for  the  purposes  pro¬ 
vided  for  under  the  Act  of  March  2,  1919  and  amendments 
thereto  was  a  loss  when  sucli  investment  was  lost,  re¬ 
spondent  having  admitted  that  it  was  the  holding  of  him¬ 
self  and  predecessor  Secretaries  of  the  Interior  that  such 
a  loss  was  not  a  loss1  for  which  compensation  could  be  made 
within  the  terms  of  the  Act  aforesaid. 

2.  In  refusing  on  the  admitted  facts  to  adjudge  and  de¬ 
cree  that  appellant’s  loss  from  an  investment  in  real  estate 
was  such  a  loss  as  constituted  a  net  loss  under  section  5  of 
the  Act  of  March  2,  1919  and  its  amendments,  that  being 
the  Act  relied  upon  by  appellant  in  his  petition  herein. 

.‘I.  In  refusing  to  direct  the  respondent  to  make  an  award 
to  appellant,  respondent  having  admitted  that  appellant 
purchased  property  which  was  an  expenditure  of  money, 
and  the  law  requiring  the  repayment  of  the  net  loss  from 
such  purpose. 

4.  In  refusing  to  direct  the  Secretary,  regardless 
42  of  whether  or  not  lands  purchased  and  their  value 
lost  had  been  sold,  to  enter  an  award  for  net  losses 
suffered  and  admittedly  suffered  by  respondent. 

5.  In  refusing  to  issue  a  writ  directing  respondent- 
appellee  to  take  jurisdiction  of  the  claim  of  appellant  and 
determine  the  amount  of  net  losses  for  the  purchase  of  real 
property  purchased  for  the  purposes  stated  in  the  Act 
when  the  record  also  showed  that  losses  had  been  suffered 
by  reason  of  such  purpose. 

6.  In  denying  appellant  relief  on  its  petition  herein. 

EDGAK  WATKINS, 

Counsel  for  Appellant. 


GOLD  MIXING  CO.  VS.  ROY  O.  WEST,  SECY.  31 

43  In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law. 

«  i 

No.  76362.  i 

The  Vindicator  Consolidated  Gold  Mining  Company 

vs. 

I 

Ray  Lyman  Wilbur,  Secretary  of  the  Interior. 

Designation  of  the  Record. 

Filed  Mar.  7,  1930. 

The  Clerk  will  please  prepare  the  transcript  of  record 
on  the  appeal  of  The  Vindicator  Consolidated  Gold  Mining 
Company,  including  therein  the  following  parts  of  the 
record  : 

1.  Petition  for  review  and  mandamus. 

2.  The  petition  for  an  order  substituting  Ray  Lyman 
Wilbur  as  respondent. 

3.  The  original  response  to  the  rule  to  show  cause,  with 
the  exhibits  thereto  attached. 

4.  The  demurrer  filed  bv  The  Vindicator  Consolidated 
Gold  Mining  Company. 

5.  Stipulation  of  the  parties  hereto,  dated  September 
2,  1929. 

7  i 

6.  Order  of  the  court  on  said  stipulation,  dated;  Septem¬ 
ber  24, 1929.  i 

7.  Respondent’s  answer  to  the  petition  for  mandamus, 
omitting  exhibits  copied  with  paragraph  3  above.  ■ 

8.  Final  decree  denying  relief  and  dismissing  the  peti¬ 
tion  for  review  and  mandamus. 

9.  Memorandum  as  to  approval  and  filing  of  bond  on  ap¬ 
peal  of  The  Vindicator  Consolidated  Gold  Mining  Com¬ 
pany. 

10.  Assignment  of  errors  on  appeal  of  The  Vindicator 
Consolidated  Gold  Mining  Company. 

44  11.  This  designation  of  transcript  of  record  and 
the  acceptance  of  service  thereon. 

EDGAR  WATKINS,  : 

Counsel  for  Appellant, 

The  Vindicator  Consolidated  Gold  Mining  Company. 


U.  S.  OF  A.,  ETC.,  VS.  ROY  O.  WEST,  SECY. 


Acknowledgment  of  Service. 


Notice  is  hereby  accepted  of  the  application  for  an  al¬ 
lowance  of  the  appeal  in  this  cause;  receipt  is  hereby  ac¬ 
knowledged  of  a  copy  of  appellant’s  assignment  of  errors 
and  of  its  designation  of  record  on  appeal.  All  other  and 
further  notice  and  service  is  acknowledged. 

0.  H.  GRAVES, 

Solicitor  for  Rag  Lyman  Wilbur, 

Secretary  of  the  Interior. 

,45  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia ,  ss : 


I,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court  of 
the  District  of  Columbia,  hereby  certify  the  foregoing 
pages  numbered  from  1  to  44,  both  inclusive,  to  be  a  true 
and  correct  transcript  of  the  record,  according  to  direc¬ 
tions  of  counsel  herein  filed,  copy  of  which  is  made  part  of 
this  transcript,  in  cause  No.  76362  at  Law,  wherein  The 
United  States  of  America,  ex  rel.  The  Vindicator  Con¬ 
solidated  Gold  Mining  Company,  is  Petitioner  and  Ray 
Lyman  Wilbur,  Secretary  of  the  Interior,  is  Respondent, 
as  the  same  remains  upon  the  files  and  of  record  in  said 
Court. 

In  testimonv  whereof  I  hereunto  subscribe  rav  name  and 
affix  the  seal  of  said  Court,  at  the  City  of  Washington,  in 
said  District,  this  23rd  day  of  April,  1930. 

[Seal  Supreme  Court  of  the  District  of  Columbia.] 

FRANK  E.  CUNNINGHAM, 

Clerk. 

ByCHAS.  B.  COFLIN, 

Asst.  Clerk. 


Endorsed  on  cover:  District  of  Columbia  Supreme  Court. 
No.  5195.  The  United  States  of  America  ex  rel.  The  Vindi¬ 
cator  Consolidated  Gold  Mining  Company,  a  corporation, 
appellant,  vs.  Roy  0.  West,  as  Secretary,  &c.  Court  of 
Appeals,  District  of  Columbia.  Filed  Apr.  25, 1930.  Henry 
W.  Hodges,  Clerk. 
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COURT  OF  APPEALS  OF  THE  DISTRICT  OF 

COLUMBIA 

APRIL  TERM,  1930. 

No.  5195 


Special  Calendar. 


THE  UNITED  STATES  OF  AMERICA  EX  REL.  THE 
VINDICATOR  CONSOLIDATED  GOLD  MINING 
COMPANY,  A  CORPORATION,  APPELLANT. 

VS. 

RAY  LYMAN  WILBUR, 

As  Secretary  of  the  Interior . 

i 

BRIEF  ON  BEHALF  OF  APPELLANT 
PRELIMINARY 

The  petition  for  review  and  for  mandamus  filed  in  the 
District  Supreme  Court  was  authorized  by  the  Act  ap¬ 
proved  February  13,  1929,  which  Act  amended  Section  5 
of  an  act  approved  March  2,  1919,  known  as  the  War 
Minerals  Act.  Under  the  amendment  of  February  13, 
1929  a  claimant  falling  within  a  particular  description 
contained  in  Section  1  of  the  Act  is  authorized  to 

4  4 petition  the  Supreme  Court  of  the  District  of 
Columbia  to  review  the  final  decision  of  the  Secre¬ 
tary  of  the  Interior  upon  any  question  of  law  which 
has  arisen  or  which  may  hereafter  arise  in  the  ad¬ 
justment,  liquidation,  and  payment  of  his  claim  in 
said  case,  but  the  decision  of  the  Secretary  of  the 
Interior  on  all  questions  of  fact  shall  be  conclusive 
and  not  subject  to  review  by  any  court.  ’ r 
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The  Act  of  February  13,  1929  further  provides  in  Sec¬ 
tion  2  that  the  Secretary  of  the  Interior  shall  be  de¬ 
signated  as  the  defendant,  or  respondent,  and  that  peti¬ 
tions  filed  under  the  Act  shall  follow  the  usual  procedure 
of  the  Supreme  Court  of  the  District  of  Columbia,  sub¬ 
ject  to  such  rules  or  orders  as  the  court  may  make  with 
respect  thereto. 

Section  3  of  the  Act  of  February  13,  1929  conferred 
jurisdiction  on  the  Supreme  Court  of  the  District  of 
Columbia 

“to  hear  and  determine  all  such  suits  and  enter  all 
orders,  judgments,  and  decrees  therein”, 

and  in  section  4  it  is  provided  that  upon  the  final  disposi¬ 
tion  of  proceedings  filed  in  the  Supreme  Court  of  the 
District  of  Columbia  the  clerk  thereof 

“shall  without  delay  certify  to  the  Secretary  of  the 
Interior  the  final  judgment  or  decree  rendered 
therein,  whereupon  the  Secretary  of  the  Interior 
shall  proceed  with  the  final  adjustment  of  said  claim 
in  accordance  with  the  law  as  construed  in  such 
judgment  or  decree.” 

The  petition  filed  by  appellant  in  the  Supreme  Court  of 
the  District  of  Columbia  partakes  somewhat  of  a  petition 
to  review,  but  is  properly,  as  we  believe,  brought  in  the 
form  of  a  writ  of  mandamus.  However,  the  form  is  im¬ 
material  and  the  prayers  of  the  petition  and  the  language 
of  the  statute  are  sufficiently  broad  to  authorize  the  Su¬ 
preme  Court  of  the  District  of  Columbia  to  render  such 
judgment  as  may  be  necessary  to  enforce  its  views  of  the 
law  as  they  may  be  determined  by  the  court. 

After  the  petition  was  filed  in  the  Supreme  Court  of 
the  District  of  Columbia  and  after  an  answer  to  the  peti- 
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tion  was  filed  by  respondent,  the  court  entered  a  final 
judgment  on  March  7,  1930  reviewing  the  legal  question 
as  provided  in  the  Act  of  Feb.  13,  1929  but  denying  the 
construction  of  appellant  as  to  the  meaning  of  the  Act  of 
March  2,  1919.  In  this  final  judgment  construing  the 
law  the  court 

“  ordered  and  decreed  that  the  questions  of  law 
raised  by  the  petitioner  were  properly  adjudicated 
by  the  Secretary  of  the  Interior,  and  the  petition 
for  review  and  mandamus  are  dismissed.”  (R.  pp. 
28-29.)  | 

The  right  to  review  was  not  contested  nor  was  any 
objection  made  to  the  form  of  the  proceeding.  The  Secre¬ 
tary  joined  wdth  the  relator  in  facilitating  a  decision  on 
the  legal  question. 

From  the  judgment  deciding  the  legal  question  involved 
appellant  in  open  court  noted  an  appeal  to  this  court,  the 
appeal  was  allowed  and  the  necessary  cost  deposit  made. 
(R.  29.) 

ASSIGNMENT  OF  ERRORS 

j 

On  March  7,  1930  appellant  filed  its  assignment  of 
errors  in  which  it  set  out  that  the  court  erred:  1 

“1.  In  refusing  to  hold  and  to  direct  the  respond¬ 
ent  to  hold  that  an  investment  in  real  estate  for  the 
purposes  provided  for  under  the  Act  of  March  2, 
1919,  and  amendments  thereto  was  a  loss  when  such 
investment  was  lost,  respondent  having  admitted 
that  it  was  the  holding  of  himself  and  predecessor 
Secretaries  of  the  Interior  that  such  a  loss  was  not 
a  loss  for  which  compensation  could  be  made  within 
the  terms  of  the  Act  aforesaid. 

i 

“2.  In  refusing  on  the  admitted  facts  to  adjudge 
and  decree  that  appellant’s  loss  from  an  investment 
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in  real  estate  was  such  a  loss  as  constituted  a  net 
loss  under  section  5  of  the  Act  of  March  2,  1919, 
and  its  amendments,  that  being  the  Act  relied  upon 
by  appellant  in  his  petition  herein. 

“3.  In  refusing  to  direct  the  respondent  to  make 
an  award  to  appellant,  respondent  having  admitted 
that  appellant  purchased  property  which  was  an 
expenditure  of  money,  and  the  law  requiring  the  re¬ 
payment  of  the  net  loss  from  such  purpose. 

“4.  In  refusing  to  direct  the  Secretary,  regard¬ 
less  of  whether  or  not  lands  purchased  and  their 
value  lost  had  been  sold,  to  enter  an  award  for  net 
losses  suffered  and  admittedly  suffered  by  respond¬ 
ent. 

“5.  In  refusing  to  issue  a  writ  directing  respond¬ 
ent-appellee  to  take  jurisdiction  of  the  claim  of  ap¬ 
pellant  and  determine  the  amount  of  net  losses  for 
the  purchase  of  real  property  purchased  for  the  pur¬ 
poses  stated  in  the  Act  when  the  record  also  showed 
that  losses  had  been  suffered  by  reason  of  such 
purpose. 

“6.  In  denying  appellant  relief  on  its  petition 
herein.’  ’  (R.  30.) 

and  appellant  now  relies  and  insists  upon  each  assign¬ 
ment  of  error  above  quoted. 

MAIN  ISSUE  RAISED  BY  PLEADINGS  HAS  BEEN 
ADJUDICATED  BY  THE  COURT  OF  APPEALS 
OF  THE  DISTRICT  OF  COLUMBIA 

The  pleadings  admit  that  appellant  has  complied  with 
all  the  preliminaries  necessary  to  entitle  it  to  an  award; 
that  appellant  suffered  an  actual  loss  because  of  the 
purchase  price  paid  for  property,  and  that  the  Secretary 
of  the  Interior  declined  to  include  the  loss  in  an  award 
to  appellant.  The  sole  question  of  law  in  this  proceed- 
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ing  is  whether  the  purchase  price  paid  for  property  was 
an  expenditure  made  “for  or  upon  property’ ’  under 
the  Act  of  March  2,  1919  as  amended  so  as  to  entitle  ap¬ 
pellant  to  an  award  for  its  loss.  The  amendment  to  the 
War  Minerals  Act  approved  February  13,  1929,  gave  the 
Supreme  Court  jurisdiction  to  decide  the  issue  raised 
herein  and  that  court  did  decide  the  law. 

The  identical  issue  was  decided  by  the  Supreme  Court 
of  the  District  in  favor  of  the  appellant’s  contentions 
here  in  the  matter  of  United  States  ex  rel.  Rives  v.  Work, 
and  the  decision  was  affirmed  by  this  Court  in  Work  v. 
United  States  ex  rel.  Rives,  54  App.  D.  C.  84,  295  Fed. 
225.  At  page  227  of  the  decision  in  the  Federal  Reporter, 
this  Court  said : 

‘  4  The  statute  authorized  the  Secretary  to  pay  such 
net  losses  as  were  suffered  by  any  person  by  reason 
of  producing  or  preparing  to  produce  manganese, 
etc.  In  purchasing  this  land  the  relator  was  prepar¬ 
ing  to  produce  manganese.  This  is  admitted.  The 
statute  further  says  that  no  claim  shall  be  allowed 
unless  it  shall  appear  that  the  expenditures  made  by 
the  claimant  ‘were  made  in  good  faith  for  or  upon 
property  which  contained  *  *  *  manganese,’ 

etc.  It  is  said  that  money  paid  in  acquiring  prop¬ 
erty  for  that  purpose  was  not  paid  ‘for’  property 
within  the  meaning  of  the  statute.  The  controversy 
seems  to  turn  upon  the  meaning  of  the  word  ‘for.’ 
In  his  opinion  rejecting  the  claim,  the  Secretary 
said  that  to  adopt  the  view  ‘that  the  word  “for” 
means  “for  the  purchase  of  property”  would  ex¬ 
clude’  other  claims  that  should  be  allowed.  We  do 
not  think  this  would  follow,  because  the  word  ‘for’ 
has  many  significations  according  to  the  lexicog¬ 
raphers.  In  one  relation  it  may  mean,  as  the  Secre¬ 
tary  says,  ‘for  the  benefit  of,’  or  ‘for  the  use  of,’ 
and  in  another  ‘in  consideration  of.’  Webster  says 
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that  in  the  most  general  sense  it  indicates  ‘  that  in 
consideration  of  which  *  *  *  anything  is  done 

or  takes  place.’  The  expenditure  of  the  $9600  was 
in  consideration  of  the  property,  therefore  was  made 
‘for’  it.  It  is  a  very  common  thing  to  say  that  so 
much  money  was  paid  for  this  or  for  that,  meaning 
thereby  that  it  was  the  consideration  passed  for  the 
thing  mentioned.  We  are  satisfied  that  under  the 
statute  it  was  the  intention  of  Congress  to  allow  for 
losses  incurred  by  reason  of  money  paid  for  prop¬ 
erty  which  contained  manganese.” 

The  decision  last  quoted  was  reversed  by  the  Supreme 
Court  of  the  United  States  in  Work  v.  United  States  ex 
rel.  Rives.  267  U.  S.  175,  69  L.  ed.  561,  upon  jurisdic¬ 
tional  grounds.  The  merits  of  the  case  were  not  con¬ 
sidered  by  the  Supreme  Court  of  the  United  States,  so 
that  the  decision  by  the  Court  of  Appeals  upon  the  merits 
has  not  been  reversed.  By  substituting  “chrome”  for 
“manganese”  and  the  amount  lost  by  appellant  here  for 
the  amount  stated  in  the  above  quotation,  the  decision 
quoted  exactly  fits  the  instant  case. 

Certain  dates  are  of  decided  importance  in  this  case 
and  demonstrate  the  acquiescence  by  The  Congress  in 
the  opinion  of  this  Court.  The  opinion  in  the  Rives 
case,  above,  holding  that  the  law  permitted  an  allowance 
for  losses  of  property  purchased  was  rendered  January 
7th,  1924.  On  February  21st  1924,  the  Secretary  of  the 
Interior  took  cognizance  of  the  decision  of  this  Court  and 
of  the  Supreme  Court  of  the  District  and  made  a  report 
to  The  Congress  showing  how  much  additional  appropria¬ 
tion  was  necessary  to  meet  such  decisions.  See  Ap¬ 
pendix  16,  17  and  18.  The  Congress,  on  June  7th,  1924, 
recognizing,  as  we  insist,  the  validity  of  the  decision  of 
this  Court  struck  out  any  limitation  of  the  appropriation 
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and  left  the  appropriation  in  the  amount  of  $50,000,000.00, 
thus  making  an  appropriation  sufficiently  large  to  pay  all 
claims  under  the  provisions  of  the  law,  as  construed  by 
this  Court. 

When  the  Supreme  Court  of  the  United  States  later 
decided  that  the  Supreme  Court  of  the  District  and  this 
Court  were  without  jurisdiction,  Congress  again  indicated  ' 
its  intention  to  pay  appellant  and  others  in  like  situation 
by  passing  the  statute,  hereinbefore  quoted,  of  February 
13th,  1929.  This  statute  restored  the  situation  where  this 
Court  had  jurisdiction,  and  the  enlargement  of  the  appro¬ 
priation  leaves  money  in  the  hands  of  the  Secretary  to 
pay  this  and  other  claims,  in  accordance  with  the  decision 
of  this  Court  of  January  27th,  1924. 

Perhaps  this  brief  might  end  here,  but  in  view  of  the 
contentions  made  in  the  trial  court  we  shall  discuss  other 
questions  confirming  the  legal  correctness  of  the  former 
decision  of  this  Court. 

ARGUMENT 

Pertinent  Provisions  of  War  Minerals,  or  Dent,  Act 

Section  5  of  the  Dent  Act  (March  2,  1919,  Chap.  94, 
40  Stats,  at  L.  1272),  contained  five  provisos.  The  third 
proviso  declared: 

“That  no  claim  shall  be  allowed  by  said  Secretary 
unless  it  shall  appear  to  the  satisfaction  of  the  said 
Secretary  that  the  expenditures  so  made  or  obliga¬ 
tions  so  incurred  by  the  claimant  were  made  in  good 
faith  for  or  upon  property  which  contained  i  *  *  * 

chrome  *  *  *  in  sufficient  quantities  to  be  of 

commercial  importance. ’ ’  (Emphasis  oursi) 

The  fourth  proviso  declared: 
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4  4  That  no  claims  shall  be  paid  unless  it  shall  ap¬ 
pear  to  the  satisfaction  of  said  Secretary  that 
moneys  were  invested  or  obligations  were  incurred 
subsequent  to  April  6,  1917,  and  prior  to  November 
12, 1918,  in  a  legitimate  attempt  to  produce  *  *  * 

chrome  *  *  *  for  the  prosecution  of  the  vrar 

*  *  V’  (Emphasis  ours.) 

Under  the  Act  the  question  that  arises  is :  What  is  an 
expenditure  made  for  or  upon  property  which  contained 
chrome ;  or  stating  the  issue  in  another  way :  What  is  the 
meaning  of  the  words  expenditures  made  “for”  and 
moneys  “invested”  in  property.  The  answer  can  be  de¬ 
termined  by  ascertaining  the  meaning  of  the  simple  words 
“for”  and  “invest.”  In  this  connection  it  is  obvious 
that  the  Dent  Act  is  a  remedial  statute.  The  principle  of 
law  that  remedial  statutes  should  be  considered  liberally 
in  order  to  carry  out  the  purposes  of  their  enactment  is 
well  established: 

_  j 

Work  v.  United  States,  ex  rel.,  Chestatee  Pyrites  & 
Chemical  Corporation,  298  Fed.  839  (3) ;  36  Cyc. 
“statutes,”  pp.  1173-4. 

Definitions  of  “For”  in  Standard  Dictionaries 

In  Funk  and  Wagnalls  New  Standard  Dictionary 
“for”  is  defined: 

“because  or  by  reason  of;  on  account  of;  in  place 
of ;  instead  of ;  in  the  character  of ;  as  the  equivalent 
of;  as  being  as;  as,  ‘ I  gave  a  dollar  for  it.9  ” 

In  Webster’s  New  International  Dictionary  “for”  is 
defined: 

“in  the  most  general  sense,  indicating  that  in  con-  . 
sideration  of  which,  in  view  of  which,  or  with  refer¬ 
ence  to  which,  anything  is  done,  or  takes  place;  in¬ 
dicating  that  in  place  of  which,  instead  of  which,  or 
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representing  which,  anything  is,  acts,  or  serves,  or 
that  for  which  a  substitute,  equivalent,  compensa¬ 
tion,  or  the  like  is  offered  or  made;  in  exchange  for.” 
The  Century  Dictionary  and  Cyclopedia  defines  “for” 

as  follows: 

“in  place  of;  instead  of;  in  consideration  of;  as  to 
pay  a  dollar  for  a  thing;  two  for  five  cents.” 

The  New  Century  Dictionary  defines  “for”  as: 

“in  consideration  of  (as,  three  for  a  dollar).” 

i 

Definitions  of  “For”  in  Standard  Legal  Treatises 

In  Words  and  Phrases,  First  Series,  page  2859,  it  is 
said: 

“The  word  ‘for’  in  a  contract  in  which  a  mill 
agrees  to  give  flour  for  wheat,  means  ‘in  considera¬ 
tion  of,’  or  ‘as  an  equivalent  for’.” 

and  the  case-  of  Norton  v.  Woodruff,  2  N.  Y.  (2  Comst.) 
153,  156,  is  cited. 

In  Black’s  Law  Dictionary,  2nd  Edition,  “for”  is 
defined  as: 

“in  consideration  for;  as  an  equivalent  for;  in  ex¬ 
change  for;  as  where  property  is  agreed  to  be  given 
‘for’  other  property  or  ‘for’  other  services.” 

and  the  case  of  Duncan  v.  Franklin,  43  N.  Y.  Eq.  143, 
10  Atl.  546,  is  cited. 

j 

In  26  Corpus  Juris,  at  page  791,  “for*  is  defined  as 
meaning  “in  consideration  of,”  and  reference  is  made  to 
a  number  of  cases  which  are  cited  in  note  23. 

i 

Definitions  of  “For”  in  Decided  Cases 

i 

In  Work  v.  United  States  ex  rel.  Rives,  295  Fed.  225  at 
227,  this  Court  said: 
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“Webster  says  that  in  the  most  general  sense 
it  (for)  indicates  ‘that  in  consideration  of  which 
*  *  *  anything  is  done  or  takes  place.’  The  ex¬ 

penditure  of  the  $9,600  was  in  consideration  of  the 
property,  therefore  it  was  made  ‘for’  it.  It  is  a 
very  common  thing  to  say  that  so  much  money  was 
paid  for  this  or  for  that,  meaning  thereby  that  it 
was  the  consideration  passed  for  the  thing  men¬ 
tioned.  We  are  satisfied  that  under  the  statute  it 
was  the  intention  of  Congress  to  allow  for  losses 
incurred  by  reason  of  money  paid  for  property 
which  contained  manganese.”  (Parenthesis  ours.) 

In  Mudge  v.  Black,  Sheridan  &  Wilson,  224  Fed.  919, 
at  920,  the  United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  considered  the  meaning  of  the  word  “for” 
in  the  constitutional  or  statutory  provision  of  Missouri 
that: 


“No  corporation  shall  issue  stock  or  bonds,  ex¬ 
cept  for  money  paid,  labor  done  or  property  actually 
received,  and  all  fictitious  increase  of  stock  or  in¬ 
debtedness  shall  be  void.” 

and  held  at  pages  921-2  that: 

“The  word  ‘for’  is  used  in  numberless  relations 
and  has  many  meanings.  One  of  them  is  ‘in  place 
of,’  ‘instead  of,’  ‘in  consideration  of,’  ‘as  to  pay  a 
dollar  for  a  thing,  two  for  five  cents.7  Century  Dic¬ 
tionary,  For,  4.  It  was  in  this  sense  that  this  word 
was  used  in  this  prohibition.” 

In  John  Church  Co.  v.  Hilliard  Hotel  Co.,  221  Fed.  229, 
the  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit,  considering  certain  sections  of  the  Copyright 
Act  of  1909,  said: 

“The  words  ‘for  profit’  mean  a  direct  pecuniary 
charge  for  the  performance,  such  as  an  admission 
fee,  and  do  not  include  a  performance  in  a  hotel 
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dining  room,  intended  to  increase  patronage,  but  for 
which  no  admission  fee  is  charged.7 7 

In  King  v.  Merriman,  38  Minn.  47,  at  53,  35  N.  W. 
570,  at  571,  the  Supreme  Court  of  Minnesota  said: 

“The  other  provision  relied  on  by  defendants  is 
that  which  provides  for  the  payment  of  a  gross  sum 
in  consideration  of  the  grant.  It  is  in  these  words : 
‘For  the  logs  so  to  be  cut  as  aforesaid,7  the  parties 
of  the  second  part  will  pay,  or  cause  to  be  paid,  to 
the  party  of  the  first  part,  as  stumpage  on  said 
logs,  the  aggregate  sum  of  $7750.  This  expressly 
states  for  what  this  is  to  be  paid,  viz. :  ‘For  the  logs 
so  to  be  cut,  as  aforesaid7.77  ; 

In  Gardiner  v.  Corson,  15  Mass.  500,  the  first  headnote 
reads  in  part: 

“A,  *  *  *  covenants  that  he  will  purchase 

certain  lands  of  B,  *  *  *  and  will  pay  for  the 

same  a  certain  sum  in  four  years  *  *  *.77 

At  page  503  the  court  said: 

; 

“The  defendant  was  to  pay  his  money  for  the 
land.” 

I 

In  Cook  v.  Biddle,  2  Mich.  269,  the  court  had  under 
consideration  the  9th  Article  of  the  Treaty  between  the 
United  States  and  Indian  nations.  At  page  274  the  court 
said: 

“Of  the  sum  set  apart  by  the  9th  Article,  there 

was  to  be  divided  ‘to - Drew,  for  a  tract 

of  one  sec-  *  *  *  at  the  rate  of  four  dollars 

*  *  *  .  The  words  ‘for,7  in  this  clause,  means 

‘in  lieu  of7  or  ‘in  the  place  of7  *  *  V7 

In  Norton  v.  Woodruff,  2  N.  Y.  (2  Comst.)  153,  at  156, 
the  word  “for77  in  a  contract  in  which  a  mill  agreed  to 
give  flour  for  wheat  was  held  to  mean  “in  consideration 
of 77  or  “as  an  equivalent  for.77 
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Definition  of  “Invest”  in  Standard  Dictionaries 

In  Funk  and  Wagnalls  New  Standard  Dictionary,  “in¬ 
vest”  is  defined: 

“to  use  (money)  for  any  purpose  for  which  profit 
is  expected;  lay  out  (money  or  capital)  in  the  pur¬ 
chase  of  property,  especially  for  permanent  use  as 
opposed  to  speculation;  put  (money  or  capital)  into 
other  forms  of  property;  followed  by  in  before  the 
object;  as,  to  invest  money  in  real  estate.” 

In  Webster’s  New  International  Dictionary,  “invest” 
is  defined : 

“to  lay  out  (money  or  capital)  in  business  with  the 
view  of  obtaining  an  income  or  profit;  to  convert 
into  some  form  of  wealth  other  than  money,  usually 
of  a  more  or  less  permanent  form  and  as  a  means 
of  obtaining  an  income  or  profit ;  as,  to  invest  money 
in  bank  stock.” 

The  Century  Dictionary  and  Cyclopedia  defines  “in¬ 
vest”  as  follows: 

“to  employ  for  some  profitable  use;  convert  into 
some  other  form  of  wealth,  usually  of  a  more  or 
less  permanent  nature,  as  in  the  purchase  of  prop¬ 
erty  or  shares,  or  in  loans  secured  by  mortgages, 
etc.;  said  of  money  or  capital:  followed  by  in:  as, 
to  invest  one ’s  means  in  lands  or  houses,  or  in  bank- 
stock,  government  bonds,  etc.;  to  invest  large  sums 
in  books.” 

Definitions  of  “Invest”  in  Words  and  Phrases 

In  Words  and  Phrases,  First  Series,  it  is  said: 

“The  word  ‘ invest’  has  been  judicially  defined  as 
follows:  ‘to  surround  wfith  or  place  in,  as  property 
in  business ;  to  place  so  that  it  will  be  safe  and  yield 
a  profit.  It  is  commonly  understood  as  giving  money 
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I  _ 

for  some  other  property.’  Drake  v.  Crane^  29  S.  W. 
990,  at  994,  127  Mo.  85.” 

“When  money  is  represented  by  anything  but 
money,  it  is  said  to  be  invested.  Taxes  of  State  of 
New  York,  23  N.  Y.  242,  at  243.” 

“  ‘ Invest,’  in  common  parlance,  means  putting 
money  out  on  interest,  either  by  way  of  loan  or 
the  purchase  of  income  producing  property.  ” 

; 

Definition  of  “Invest”  in  Decided  Cases 

In  La  Belle  Iron  Works  v.  United  States,  256  U.  S. 
377,  at  388,  65  L.  ed.  998,  at  1006,  the  Supreme  Court  of 
the  United  States  said: 

“The  word  ‘invested’  in  itself  imports  j a  restric¬ 
tive  qualification.  When  speaking  of  the  capital  of 
a  business  corporation  or  partnership,  such  as  the 
act  deals  with,  ‘to  invest’  imports  a  laying  out  of 
money,  or  money’s  worth,  either  by  an  individual  in 
acquiring  an  interest  in  the  concern  with  a  view  to 
obtaining  income  or  profit  from  the  conduct  of  its 
business,  or  by  the  concern  itself  in  acquiring  some¬ 
thing  of  permanent  use  in  the  business ;  in  either 
case  involving  a  conversion  of  wealth  from  one  form 
into  another,  suitable  for  employment  in  the  mak¬ 
ing  of  the  hoped-for  gains.  See  Webster’s  New  Int. 
Diet.,  ‘invest,’  8;  Century  Diet.,  ‘invest,’  7 ;j  Standard 
Diet.,  ‘invest,’  1.” 

In  re  Simon,  268  Fed.  1006,  at  1008,  the  court  said: 

“To  say  ‘I  have  invested’  a  certain  amount  signi¬ 
fies  that  I  have  put  that  amount  of  money  or  the 
equivalent  of  money  into  the  property  in  question.” 

In  Royal  Highlanders  v.  State  of  Nebraska,  7  L.  R.  A. 

(N.  S.)  380,  at  385,  the  Supreme  Court  of  Nebraska  said: 

! 

“  ‘Money  loaned  or  invested,’  within  the  ordinary 
meaning  of  the  term,  is  money  or  capital  laid  out 
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with  a  view  of  obtaining  a  profit  or  income  there¬ 
from/  * 

Definition  of  “Upon”  in  Standard  Dictionaries 

The  meaning  of  the  word  “upon”  is  not  involved  in 
this  proceeding.  The  sole  issue  herein  relates  to  an  al¬ 
lowance  of  money  paid  for  property;  and  moneys  in¬ 
vested,  expenditures  incurred  on  or  upon  the  property 
after  its  acquisition  are  not  involved. 

The  Meaning  of  the  Words  “For”  and  “Invest”  Not 
Being  Ambiguous,  It  Would  Be  Improper  to 
Consult  the  Reports  of  Committees  of 
Congress  or  Debates  in  Congress 

Work  v.  United  States,  ex  rel.,  Rives,  295  Fed.  225,  at 
227,  citing  cases. 

Merely  as  information  for  the  court,  there  is  filed  here¬ 
with  as  an  appendix  a  legislative  history  of  the  Dent  Act, 
and  related  Acts. 

Illustrating  how  unreliable  as  a  guide  in  construing  a 
statute  are  expressions  of  Senators  is  the  history  here 
relied  on  by  the  government.  It  was  contended  in  the 
Rives  Case,  above,  that  Senator  Smoot  objected  to  pay¬ 
ments  for  property  and  that  to  meet  his  objection  the 
language  was  changed.  In  discussing  the  question  of 
discretion  the  Supreme  Court  referred  to  this  contention. 
Senator  Smoot,  however,  was  discussing  a  different  bill, 
later  changed  his  opinion,  and  in  the  bill  as  passed  March 
2,  1919  expenditures  “for”  and  “moneys  invested”  in 
property  constitute  allowable  losses. 

The  misapprehension  that  the  government  offered  by 
the  Act  of  March  2, 1919  a  gratuity  is  removed  by  refer- 
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ence  to  the  Act  of  October  5,  1918.  We  do  not  deem 
it  necessary  to  repeat  on  this  issue  what  we  have  said 
in  our  brief  in  the  Chestatee  Case,  Special  Calendar  No. 
5194,  pending  in  this  court.  (You  may  look  to  other 
records  in  this  court;  National  Fire  Ins.  Co.  v.  Thomp¬ 
son,  281  U.  S.  331,  336,  ad.  pam.,  and  cases  cited.) 

It  is  sufficient  to  say  that  by  the  Act  of  October  5,  1918 
and  the  activities  of  the  government,  a  moral  and  legal 
obligation  rested  on  the  government  to  make  “just  com¬ 
pensation’ ’  to  appellant  and  all  others  in  like  condition. 
This  obligation  was  sought  to  be  met  by  the  Act  of 
March  2, 1919,  and  as  that  Act  was  held  by  the  Secretary 
to  be  inadequate  to  comply  with  the  obligation  of  the  gov¬ 
ernment,  the  Congress  has  shown  repeated  declarations  in 
favor  of  giving  claimants  the  right  to  recover  this  “just 
compensation.”  Especially  significant  of  the  intention 
of  the  Congress  to  do  its  duty  is  the  fact  that  after  the 
District  Supreme  Court  and  this  court  had  held  that 
recovery  for  purchase  of  property  and  for  interest  paid 
on  borrowed  money  was  legal,  the  limit  on  the  former  ap¬ 
propriation  was  removed.  (See  amendment  of  June  7, 
1924,  43  Stat.  634,  Appendix  p.  19.)  ! 

There  is  a  hesitating  claim  that  losses  for  the  purchase 
of  property  can  not  be  recovered  if  the  property  is  so 
completely  lost  that  no  sale  thereof  is  possible  (R.  25). 
The  Commissioners  appointed  to  determine  appellant’s 
loss  said: 

“The  following  statement,  taken  from  the  auditor’s 
accounts,  shows  a  loss  on  each  property  between  July 
1,  1918,  and  November  12,  1918.  *  *  *j 

“Property . $16,259.00 

“Disallowed .  16,259.00” 

(R.  8,  9.) 
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So  there  was  a  loss  denied  by  the  Secretary  because  he 
believed  the  law  did  not  require  payment  for  losses  for 
property  purchased  and  not  because  there  had  not  been  a 
sale  of  a  worthless  property.  No  sale  could  have  been 
made,  because  there  was  nothing  to  sell. 

But  what  this  Court  is  deciding  is  the  legal  question 
of  the  right  to  recover  for  the  loss  of  property  purchased 
under  the  provisions  of  the  Act.  In  the  Rives  case, 
above,  part  of  the  purchase  money  had  been  paid  but 
the  land  had  not  been  sold,  an  exactly  similar  legal  ques¬ 
tion  to  that  here  presented.  You  stated  the  question  in 
the  Rives  case  as  follows: 

“He  (the  Secretary)  held  against  the  relator  on 
the  ground  that  the  money  spent  in  the  purchase  of 
the  real  estate  was  not  repayable  as  a  loss  under 
the  law,  either  as  originally  passed  or  in  the  amend¬ 
atory  form.  With  respect  to  these  facts  there  is  no 
dispute  between  the  parties,” 

and  concluding  your  opinion,  referring  to  this  decision, 
you  said: 

“In  this  case  the  rulings  of  the  Secretary  reject¬ 
ing  relator’s  claim  were  contrary  to  the  provisions 
of  the  amendment,  which,  as  we  have  just  seen,  pro¬ 
vided  that  persons  who  in  good  faith  expended  money 
in  preparing  to  produce  minerals  should  be  reim¬ 
bursed  for  such  net  losses  as  they  had  incurred.” 

In  the  case  now  before  this  Court  the  Secretary  found 
that  appellant  had  suffered  “net  losses.”  This  Court 
held  and  the  statute  says  that  net  losses  are  reimbursable. 
The  amount  of  net  losses  is  not  here  involved.  All  that 
we  are  asking  for  is  a  determination  that  net  losses  in¬ 
curred  in  the  purchase  of  property  are  properly  to  be 
considered  and  an  award  therefor  made,  as  required  by 
the  statute. 
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SUMMARY 


Authorities  cited  heretofore  show  clearly  that  under 
section  5,  third  proviso,  of  the  Dent  Act  expenditures 
made  for  property  include  moneys  used  to  purchase  prop¬ 
erty.  This  conclusion  is  supported  by  the  words 
4 4 moneys  invested,”  as  the  latter  words  are  used  in  the 
fourth  proviso  of  the  same  section.  It  can  not  be  denied 
that  moneys  expended  for  property  are  moneys  invested 
in  property.  Appellant  is  entitled  to.  any  loss  suffered 
because  of  expenditures  made  “for”  property,  or  moneys 
“invested  in”  property. 

i 

CONCLUSION 

It  is,  therefore,  respectfully  submitted  that  appellant 
is  entitled  to  the  review  construing  the  statute  as  prayed 
and  denied  and  to  such  order  as  may  be  necessary  to 
require  the  Secretary  of  the  Interior  to  take  an  account¬ 
ing  of  the  amount  paid  for  land  and  to  allow  as  a  loss 
such  amount  as  the  facts  show  and  to  make  an  award 

therefor.  I 

! 

Respectfully  submitted , 

Edgar  Watkins, 

Atlanta  Trust  Co.  Bldg., 
Atlanta,  Georgia,  j 
Attorney  for  Appellant. 

Mac  Asbill, 

Watkins,  Asbill  &  Watkins, 

Atlanta  Trust  Co.  Bldg., 

^  *  i 

Atlanta,  Georgia. 

J.  C.  Trimble, 

Washington,  D.  C. 

Of  Counsel. 

August  20,  1930. 
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In  The 


At  Law 
No.  5195 


The  United  States  of  America,  Ex  Rel.,  the 
Vindicator  Consolidated  Gold  Mining 
Company,  Appellant, 

v .  j 

Ray  Lyman  Wilbur,  Secretary  of  the  Interior, 

Appellee. 


APPENDIX  TO  BRIEF  ON  BEHALF  OF 
APPELLANT,  THE  VINDICATOR  CONSOLI¬ 
DATED  GOLD  MINING  COMPANY 


LEGISLATIVE  HISTORY. 

i 

General  Statement. 

While  in  our  opinion  there  is  no  such  ambiguity 
in  the  statute  here  for  construction  as  justifies  a  re¬ 
sort  to  legislative  history,  we  do  nevertheless  append 
herewith  a  sufficiently  comprehensive  outline  of  such 
history  to  enable  the  court,  if  desired,  to  examine  the 
same. 

A  state  of  war  having  been  declared  between  the 
United  States  and  the  government  of  Germany  on 
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the  6th  day  of  April,  1917,  importations  of  certain 
minerals  from  other  countries  were  shut  off  and  it 
became  necessary  that  we  produce  in  this  country  all 
such  minerals.  The  question  was  discussed  elabo¬ 
rately  in  the  Congress,  the  discussion  resulting  in  the 
passage  of  a  bill  approved  October  5,  1918.  This 
Act  was  entitled : 


Act  October  5,  1918. 

“An  Act  to  provide  further  for  the  national 
security  and  defense  by  encouraging  the  produc¬ 
tion,  conserving  the  supply,  and  controlling  the 
distribution  of  those  ores,  metals,  and  minerals 
which  have  formerly  been  largely  imported,  or 
of  which  there  is  or  may  be  an  inadequate  supply.” 


The  Act  is  printed  40  Stat.  1009,  and  following  in 
section  1  thereof  it  is  stated : 

“By  reason  of  the  existence  of  a  state  of  war, 
it  is  essential  to  the  national  security  and  defense, 
and  to  the  successful  prosecution  of  the  war,  and 
for  the  support  and  maintenance  of  the  Army 
and  Navy,  to  provide  for  an  adequate  and  in¬ 
creased  supply,  to  facilitate  the  production,  and 
to  provide  for  an  equitable,  economical,  and  better 
distribution  of  the  following-named  mineral  sub¬ 
stances  and  ores,  minerals,  intermediate  metal¬ 
lurgical  products,  metals,  alloys,  and  chemical 
compounds  thereof,  to-wit :  *  *  *  chromium  *  *  * 
as  the  President  may,  from  time  to  time,  determine 
to  be  necessary  for  the  purposes  aforesaid,  and 
as  to  which  there  is  at  the  time  of  such  determina¬ 
tion,  a  present  or  prospective  inadequacy  of  supply. 
The  aforesaid  substances  mentioned  in  any  such 
determination  are  hereinafter  referred  to  as  nec¬ 
essaries.” 
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Section  2  authorized  the  President  to  purchase 
such  necessaries  and  to  enter  into  contracts  for  the 
production  thereof.  The  section  further  makes  cer¬ 
tain  provisions  for  the  price,  which  shall  be  at  a 
price  not  ‘ 4  less  than  the  purchase  or  cost  of  produc¬ 
tion  thereof.” 

Section  3  authorized  the  President  to  take  over 
mines  producing  the  named  minerals,  and  provided : 

“The  United  States  shall  make  just  compen¬ 
sation,  determined  by  the  President,  for  the 
taking  over,  use,  occupation  or  operation  by  the 
Government  of  any  such  necessaries  or  any  such 
land,  deposit,  mine,  smelter,  or  plant,  or  part 
thereof.  ’ 9 

This  section  also  provided  that  if  the  just  compen¬ 
sation  to  which  the  owner  was  entitled  could  not  be 

i 

agreed  upon  with  the  President,  suit  therefor  or  for 
a  part  thereof  was  authorized. 

Sections  4  and  5  relate  to  administrative  matters 
not  material  here.  I 

Section  6  appropriates  the  sum  of  $50,000,000  to 
“be  used  as  revolving  fund  for  carrying  out  the  ob¬ 
jects  of  this  Act,  and  for  the  purpose  of  making  all 
payments  and  disbursements,  including  just!  com¬ 
pensation  under  section  three.” 

Sections  7,  8,  and  9  refer  to  administrative  acts 
and  are  not  material  here. 

Section  10  provides  for  a  determination  of  the 
operative  force  of  the  Act,  which  shall  be  upon  the 
proclamation  of  peace  by  the  President. 

Sections  11  and  12  are  not  material  to  the  issue 
here. 


; 
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This  Act  having  been  approved  so  near  to  the  date 
of  the  Armistice,  it  was  not  enforced  by  the  Secre¬ 
tary  of  the  Interior,  the  Honorable  Franklin  K. 
Lane. 

Legislative  Discussion  Preceding  Passage  of  Act 

March  2,  1919. 

As  it  would  have  been  an  unnecessary  loss  to  en¬ 
force  the  Act  of  October  5,  1918,  after  the  war  was 
ended,  the  question  was  presented  to  the  Congress 
of  how  to  give  4 ‘just  compensation”  to  those  per¬ 
sons  who  at  the  request  of  certain  named  agencies  of 
the  government  had  in  effect  surrendered  their  prop¬ 
erties  to  the  government.  After  hearings,  and  on 
the  15th  day  of  December,  1918,  Senator  Henderson 
introduced  a  bill  entitled, 

“A  Bill  to  supplement  an  Act  of  Congress  ap¬ 
proved  October  fifth,  nineteen  hundred  and 
eighteen  (public  numbered  two  hundred  and 
twenty),  and  to  authorize  the  Secretary  of  the 
Interior  from  the  funds  appropriated  by  said 
Act  to  determine,  adjust,  and  pay  losses  sus¬ 
tained  by  investments  preparatory  to  produc¬ 
tion  of  war  minerals  mentioned  in  said  Act.” 

This  was  called  Senate  5234.  In  the  House  of  Rep¬ 
resentatives  House  Bill  13274  was  introduced  by 
Congressman  Dent  December  7,  1918.  On  January 
28,  1919,  Congressional  Record,  p.  2310,  Senator 
Smoot,  in  a  running  debate,  said : 

“I  will  ask  the  Senator  (meaning  Senator 
Henderson)  if  it  would  not  be  very  much  better 
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to  strike  out  the  words  ‘or  acquiring  property 
for  producing’ ?” 

To  this  Senator  Henderson  answered : 

“I  will  consent  to  that,  Mr.  President.” 

On  the  next  day,  the  debate  continuing,  Senator 
Henderson  expressed  the  view  that  he  would  accept 
amendments  “in  order  that  we  may  get  to  confer¬ 
ence  with  it.” 

The  House  having  passed  the  bill,  and  the  Senate 
having  passed  its  bill,  the  matter  came  up  for  confer¬ 
ence.  There  the  vrords  “or  acquiring  property” 
were  changed  to  the  words  “for  property.”  Subse¬ 
quently,  Attorney  General  Palmer  based  his  opinion 
upon  this  statement  of  Senator  Smoot,  and  said : 

“The  war  minerals  relief  act  does  not!  con¬ 
template  reimbursement  for  amounts  paid  for 
the  purchase  of  properties  or  mining  rights. 
Provision  for  such  losses  was  stricken  from  the 
legislation  when  the  measure  was  being  consid¬ 
ered  by  Congress. 

“In  the  Senate  on  January  28,  1919,  a  distin¬ 
guished  Senator  objected  to  the  provision  which 
was  then  carried  in  the  bill,  and  said : 

“  ‘I  want  to  call  the  attention  of  the  Senator 
from  Nevada  to  the  words  ‘or  acquiring  proper¬ 
ty  for  producing.’  It  seems  to  me  that  is  going 
too  far.  I  think  that  where  a  man  has  pur¬ 
chased  a  piece  of  property  for  producing  these 
metals,  we  should  not  authorize  the  Secretary  of 
the  Treasury  to  go  into  the  question  as  to  what 
he  paid  and  whether  he  lost  upon  the  purchase 
price  of  that  property  because  of  the  fact  that 
the  war  closed  sooner  than  he  anticipated.  I 
believe  that  is  going  altogether  too  far.  1  will 
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ask  the  Senator  if  it  would  not  be  very  much 
better  to  strike  out  the  words  ‘or  acquiring 
property  for  producing’? 

“The  Senator  in  charge  of  the  legislation 
answered:  4 1  will  consent  to  that,  Mr.  Presi¬ 
dent.’ 

“The  measure  as  it  ultimately  became  a  law 
did  not  contain  the  words  ‘or  acquiring  property 
for  producing.” 

The  learned  Attorney  General  was  without  infor¬ 
mation  as  to  the  full  legislative  history.  The  bill 
pending  to  which  Senator  Smoot  made  reference  was 
not  the  bill  passed.  In  the  bill  that  was  subsequently 
passed  the  words  “or  acquiring  property”  were  not 
continued,  but  more  appropriate  words  were  used, 
to-wit:  “for”  and  “investment,”  and  in  order  to 
meet  the  objection  of  Senator  Smoot  speculative 
profits  were  prohibited. 

Bill  H.  R.  13274,  being  subsequently  passed  by 
the  Senate  with  Senator  Henderson’s  amendment, 
was  sent  to  conference  and  the  conferees  being  un¬ 
able  to  agree  four  times,  so  reported  to  their  respec¬ 
tive  Houses.  The  Committee  of  Mines  and  Mining 
of  the  House  of  Representatives,  after  such  disagree¬ 
ments,  met  and  reported  to  the  House  an  amendment 
offered  as  an  amendment  to  the  Henderson  amend¬ 
ment.  This  was  debated  at  length  and  finally  the 
House  voted  instructing  its  conferees  to  offer  in  the 
conference  this  committee  amendment  to  the  Hen¬ 
derson  amendment.  This  was  done  and  the  Senate 
conferees  accepted  the  action  of  the  House  and  so 
reported  to  their  respective  bodies.  The  conference 
report  being  accepted,  the  bill  was  passed  and  ap- 
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proved  March  2,  1919  (Public  No.  322,  65th  Con¬ 
gress). 

Congressman  Wingo,  a  member  of  the  Committee 
on  Mines  and  Mining,  called  attention,  pages  4265 
and  following,  to  the  differences  between  the  min¬ 
erals  amendment  drawn  by  his  committee  as  a  sub¬ 
stitute  for  the  Henderson  amendment  and  showed 
that  it  was  an  entirely  different  bill. 

The  Secretary  of  the  Interior,  after  the  passage  of 
the  Act  of  March  2, 1919,  appointed  a  commission  to 
administer  that  Act.  This  commission  was  so  nig¬ 
gardly  in  its  allowances  to  claimants  and  so  narrow 
in  its  construction  of  the  statute  that  claimants  un- 

i 

der  the  Act  brought  the  matter  to  the  attention  of 
the  Congress.  While  what  the  Congress  did  after  the 
matter  was  brought  to  its  attention  occurred  after 
the  passage  of  the  Act  of  March  2,  1919,  the  action 
of  the  House  Committee  on  Mines  and  Mining  re¬ 
moves  the  doubt  referred  to  by  the  Attorney  Gen¬ 
eral.  The  House  Committee  on  Mines  and  Mining 
had  hearings  which  are  printed  under  the  title 
“Hearings  Before  the  Committee  on  Mines  and 
Mining  on  H.  J.  Res.  170.”  The  hearings  were  be¬ 
gun  October  22,  1919,  and  the  report  contains  594 
printed  pages. 

In  the  course  of  the  hearings  the  opinion  of  the 
Attorney  General,  referred  to  above,  came  up  for 
discussion.  Congressman  Wingo,  who  was  a  mem¬ 
ber  of  the  Committee  on  Mines  and  Mining  at  the 
time  of  the  discussion  and  passage  of  the  Act  of 
March  2, 1919,  discussed  the  opinion  of  the  Attorney 
General,  referred  to  the  statements  of  Senator 
Smoot,  and  gave  a  history  of  what  actually  occurred. 

i 

i 

r  i 
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On  page  555  of  the  Committee’s  report,  referred  to 
above,  Mr.  Wingo  said : 

i 

“Senator  Smoot,  if  he  had  adhered  to  his 
original  position,  would  have  been  against  the 
conference  report;  he  would  have  been  against 
everything,  but  Senator  Smoot  is  a  very  prac¬ 
tical  man ;  after  he  made  this  short  two  or  three- 
minute  speech  in  the  Senate  he  got  to  investi¬ 
gating  the  question.  It  is  a  matter  of  common 
knowledge  that  the  claimants  showed  him  the 
error  of  his  position  by  private  conversation ;  it 
is  a  matter  of  common  knowledge  that  the  claim¬ 
ants  went  around  here  and  explained  to  mem¬ 
bers  of  Congress,  and  explained  it  to  Senators. 
So  Senator  Smoot  afterwards  found  that  there 
was  a  .just  and  proper  demand.  Now  let  me 
show  you — I  will  read  you  from  the  very  utter¬ 
ances  that  he  made  at  the  time  he  objected  to 
this  language.  It  will  show  you  that  he  is  object¬ 
ing  to  the  very  thing  that  the  war  minerals  re¬ 
lief  bill  does.  On  January  28,  1919,  page  2311 
of  the  Congressional  Record,  he  says : 

“  ‘I  want  to  call  the  attention  of  the  Sena¬ 
tor  from  Nevada  to  the  words  “or  acquiring 
property  for  producing.”  It  seems  to  me 
that  is  going  too  far.  I  think  that  where  a 
man  has  purchased  a  piece  of  property  for 
producing  these  metals,  we  should  not  author¬ 
ize  the  Secretarv  of  the  Treasurv  to  go  into 
the  question  as  to  what  he  paid  and  whether 
he  lost  upon  the  purchase  price  of  that  prop¬ 
erty  because  of  the  fact  that  the  war  closed 
sooner  than  he  anticipated.  I  believe  that  is 
going  altogether  too  far’.” 

Continuing  the  discussion,  at  page  556,  he  said : 

“Mr.  Smoot  said  that  that  would  be  going  too 
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far  because  he  suffered  loss  by  reason  of  the 
war  stopping  sooner  than  he  thought  that  it 
would.  Now,  what  was  the  whole  gist  of  the 
war  minerals  bill?  It  was  to  protect  the  jman 
that  we  were  going  to  get  to  produce  these  min¬ 
erals,  against  that  very  loss  by  the  sudden  stop¬ 
page  of  the  war,  by  authorizing  contracts  for 
two  years.  It  was  even  debated  upon  the  floor 
that  one  day  before  the  war  stopped,  under  the 
original  $50,000,000  bill,  a  contract  might  be 
made  for  two  years,  so  that  there  would  be  the 
Government  operating  and  paying,  if  necessary, 
money  and  purchasing  ore  for  one  year  and  364 
days  after  the  war  stopped  because  the  day  be¬ 
fore  the  war  stopped,  under  that  bill,  a  two- 
year  contract  would  be  made  by  the  Government. 
Now  that  was  the  very  object  of  the  $50,000,000 
bill.  Senator  Smoot  says  here  that  he  is  op¬ 
posed  to  that  object,  but  subsequently  he  sees 
the  error  of  that  position.  As  a  practical  man 
he  has  gone  into  the  fact,  and  he  sees  it,  so  sub¬ 
sequently  what  does  he  do  ?  He  agrees  to  a  con¬ 
ference  report  that  not  only  is  broader  thaji  the 
original  thing  that  he  objected  to,  but  specifically 
says  that  you  may  consider  losses  that  were  oc¬ 
casioned  by  expenditures  either  ‘for  or  upon.’ 
Can  you  conceive  of  any  stronger  language?  I 
would  say:  ‘You  are  my  agent.  I  am  goihg  to 
give  you  written  authority  to  go  out  and  I  am 
going  to  back  you  up  and  authorize  you  to  make 
expenditures  for  or  upon  property.’  Now,  I 
come  along  later  and  I  say :  ‘  Yes ;  you  went  and 
put  up  an  office  in  New  York  City.  I  can  stand 
that,  but  when  you  went  out  and  spent  the 
money  to  do  the  main  thing  that  I  wanted  you  to 
do,  to  get  hold  of  the  ore  by  purchasing  the  legal 
record  title,  or  getting  a  lease  on  it — no;  I  can’t 
stand  that.  I  repudiate  that.  You  didn’t  have 
any  such  authority  from  me.  ’  Such  a  suggestion 
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and  such  an  interpretation  is  repulsive  to  every 
legal  mind.” 


And  concluding  the  discussion,  at  page  557,  he  said: 

“I  was  frank  in  stating  that  we  had  liberalized 

the  proposition  by  simply  putting  on  the  broad 

proposition  that  the  Secretary  of  the  Interior 

should  be  authorized  to  do  equity,  and  that  we 

would  onlv  throw  certain  broad  restrictions 
* 

around  him,  and  that  inasmuch  as  we  were  going 
to  do  equity,  I  myself,  in  order  that  there  might 
be  a  protection  to  the  Government  against  that 
wide-open  liberal  provision,  thought  that  we 
should  have  a  provision  in  there  that  would  au¬ 
thorize  the  Government  to  sue  in  case  of  a  fraud¬ 
ulent  claim  put  over  by  such  an  interpretation.” 


Having,  at  page  558,  been  asked  a  question  as  fol¬ 
lows: 


“Why  was  the  provision  put  in  that  no  claim 
would  be  paid  for  land  purchased  for  purely 
speculative  purposes?  Wliat  did  you  mean  by 
that  if  you  didn’t  intend  in  the  original  act  to 
allow  for  property  legitimately  purchased?” 

He  answered  as  follows: 

“The  inverse  of  a  proposition  is  always  stated 
by  the  direct  statement  of  it.  In  other  words,  if 
T  say  that  you  shall  not  stay  in  the  room,  that 
is  another  way  of  saying  that  you  shall  get  out 
of  the  room,  and  if  I  sav  that  you  shall  not  allow 
for  speculative  investments,  that  is  an  affirma¬ 
tive  declaration  that  vou  mav  allow  for  invest- 
ments  not  speculative.  It  doesn’t  take  a  lawyer 
to  see  that.” 
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This  history  shows  not  only  that  the  doubt  stated 
by  the  Attorney  General  referred  to  another  statute, 
but  that  Senator  Smoot  later  understood  the  situa¬ 
tion  and  agreed  to  language  equally  as  broadband, 
we  believe,  broader,  than  the  original  language  to 
which  he  objected,  and  that  the  whole  was  protected 
by  the  provision  against  speculative  investments. 

After  this  history,  the  Act  of  March  2,  1919j  was 
passed  and  approved,  and  Section  5  of  the  Act  reads : 

Act  of  March  2,  1919.  j 

Sec.  5.  That  the  Secretary  of  the  Interior  be, 
and  lie  hereby  is,  authorized  to  adjust,  liquidate, 
and  pay  such  net  losses  as  have  been  suffered 
by  any  person,  firm,  or  corporation,  by  reason 
of  producing  or  preparing  to  produce,  either 
manganese,  chrome,  pyrites,  or  tungsten  in  com¬ 
pliance  with  the  request  or  demand  of  the  De¬ 
partment  of  the  Interior,  the  War  Industries 
Board,  the  War  Trade  Board,  the  Shipping 
Board,  or  the  Emergency  Fleet  Corporation  to 
supply  the  urgent  needs  of  the  Nation  iii  the 
prosecution  of  the  war;  said  minerals  being 
enumerated  in  the  act  of  Congress  approved  Oc¬ 
tober  fifth,  nineteen  hundred  and  eighteen,  en¬ 
titled  “An  act  to  provide  further  for  the  na¬ 
tional  securitv  and  defense  bv  encouraging  the 
production,  conserving  the  supply,  and  controll¬ 
ing  the  distribution  of  those  ores,  metals,  and 
minerals  which  have  formerlv  been  largelv  im- 
ported,  or  of  which  there  is  or  may  be  an  in¬ 
adequate  supply.” 

The  said  Secretary  shall  make  such  adjust¬ 
ments  and  payments  in  each  case  as  he  shall  de¬ 
termine  to  be  just  and  equitable:  that  the  deci¬ 
sion  of  said  Secretary  shall  be  conclusive  and 
final,  subject  to  the  limitation  hereinafter  pro¬ 
vided;  that  all  payments  and  expenses  incurred 


12 


by  said  Secretary,  including  personal  services, 
traveling  and  subsistence  expenses,  supplies, 
postage,  printing,  and  all  other  expenses  inci¬ 
dent  to  the  proper  prosecution  of  this  work,  both 
in  the  District  of  Columbia  and  elsewhere,  as 
the  Secretarv  of  the  Interior  may  deem  essential 
and  proper,  shall  be  i)aid  from  the  funds  appro¬ 
priated  by  the  said  act  of  October  fifth,  nineteen 
hundred  and  eighteen,  and  that  said  funds  and 
appropriations  shall  continue  to  be  available  for 
said  purpose  until  such  time  as  the  said  Secre¬ 
tary  shall  have  fully  exercised  the  authority 
herein  granted  and  performed  and  completed 
the  duties  hereby  provided  and  imposed:  Pro¬ 
vided,  however ,  That  the  payments  and  dis¬ 
bursements  made  under  the  provisions  of  this 
section  for  and  in  connection  with  the  payments 
and  settlements  of  the  claims  herein  described, 
and  the  said  expenses  of  administration  shall  in 
no  event  exceed  the  sum  of  $8,500,000 :  And  pro¬ 
vided  further ,  That  said  Secretary  shall  con¬ 
sider,  approve,  and  dispose  of  only  such  claims 
as  shall  be  made  hereunder  and  filed  with  the 
Department  of  the  Interior  within  three  months 
from  and  after  the  approval  of  this  act:  And 
provided  further ,  That  no  claim  shall  be  allowed 
or  paid  by  said  Secretary  unless  it  shall  appear 

to  the  satisfaction  of  the  said  Secretarv  that  the 

* 

expenditures  so  made  or  obligations  so  incurred 
by  the  claimant  were  made  in  good  faith  or  upon 
property  which  contained  either  manganese, 
chrome,  pyrites,  or  tungsten  in  sufficient  quanti¬ 
ties  to  be  of  commercial  importance:  And  pro¬ 
vided  further ,  That  no  claims  shall  be  paid  un¬ 
less  it  shall  appear  to  the  satisfaction  of  said 
Secretary  that  moneys  were  invested  or  obliga¬ 
tions  were  incurred  subsequent  to  April  sixth, 
nineteen  hundred  and  seventeen,  and  prior  to 
November  twelfth,  nineteen  hundred  and  eigh¬ 
teen,  in  a  legitimate  attempt  to  produce  either 
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manganese,  chrome,  pyrites,  or  tungsten  for  the 
needs  of  the  Nation  for  the  prosecution  of  the 
war,  and  that  no  profits  of  any  kind  shall  be  in¬ 
cluded  in  the  allowance  of  any  of  said  claims, 
and  that  no  investment  for  merely  speculative 
purposes  shall  be  recognized  in  any  manner  by 
said  Secretary:  And  provided  further ,  That 
the  settlement  of  any  claim  arising  under  the 
provisions  of  this  section  shall  not  bar  the 
United  States  Government,  through  any  of  its 
duly  authorized  agencies,  or  any  committee  of 
Congress  hereafter  duly  appointed,  from  the 
right  of  review  of  such  settlement,  nor  the  fight 
to  recover  any  money  paid  by  the  Government 
to  any  party  under  and  by  virtue  of  the  provi¬ 
sions  of  this  section,  if  the  Government  has  been 
defrauded,  and  the  right  of  recovery  in  all  such 
cases  shall  extend  to  the  executors,  administra¬ 
tors,  heirs,  and  assigns  of  any  party. 

That  a  report  of  all  operations  under  this  sec¬ 
tion,  including  receipts  and  disbursements,  shall 
be  made  to  Congress  on  or  before  the  first  Mon¬ 
day  in  December  of  each  year. 

That  nothing  in  this  section  shall  be  construed 
to  confer  jurisdiction  upon  any  court  to  enter¬ 
tain  a  suit  against  the  United  States:  Provided 
further ,  That  in  determining  the  net  losses  of 

anv  claimant  the  Secretarv  of  the  Interior  shall. 

*  *  .  * 

among  other  things,  take  into  consideration  and 
charge  to  the  claimant,  the  then  market  value  of 
any  ores  or  minerals  on  hand  belonging  to  the 
claimant,  and  also  the  salvage  or  usable  value  of 
any  machinery  or  other  appliances  which  may 
be  claimed  was  purchased  to  equip  said  mine 
for  the  purpose  of  complying  with  the  request  or 
demand  of  the  agencies  of  the  Government  above 
mentioned  in  the  manner  aforesaid. 

Approved  March  2,  1919. 
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Congress  Condemned  the  Action  of  the  Commission 
Appointed  by  the  Secretary  of  the  Interior. 

Reference  has  been  made  above  to  the  hearings 
entitled  II.  J.  Res.  170.  After  those  hearings  were 
completed,  and  on  March  25, 1920,  Mr.  Garland,  from 
the  Committee  on  Mines  and  Mining,  submitted  to 
the  Congress  the  report  on  the  amendment  to  the 
War  Minerals  Act.  This  report  criticised  severely 
the  former  commission  for  its  illiberal  treatment  of 
claimants,  and  said : 

Findings  of  Committee. 

“The  Committee  is  of  the  opinion  that  the 
Commission  erred  in  its  interpretation  of  the 
legislative  intent.  Its  interpretation  and  appli¬ 
cation  of  the  provisions  of  the  Act  and  the  ap¬ 
plication  of  the  provisions  of  the  law  to  the 
facts.” 


The  report  further  declared  that  if  the  language 
of  the  Act  was  interpreted  as  the  courts  of  the  coun¬ 
try  interpret  such  legislation,  “just  and  equitable ” 
settlements  could  be  had  of  every  legitimate  claim. 

Following  this  the  report  cited  the  cases  requiring 
a  liberal  construction  of  this  remedial  statute. 

One  result  of  this  investigation  and  report  was  the 
Act  of  November  23,  1921,  42  Stat.  322. 

Act  of  November  23,  1921 . 

[Public — No.  99 — 67th  Congress] 

[S'.  843] 

AN  ACT  To  amend  section  5  of  the  act  approved 
March  2, 1919,  entitled  “An  act  to  provide  re¬ 
lief  in  cases  of  contracts  connected  with  the 


15 


prosecution  of  the  war,  and  for  other  pur¬ 
poses.” 

Be  it  enacted  by  the  Senate  and  House  of  Rep¬ 
resentatives  of  the  United  States  of  America  in 
Congress  assembled,  That  section  5  of  the  act 
approved  March  2, 1919,  entitled  “An  act  t6  pro¬ 
vide  relief  in  cases  of  contracts  connected  with 
the  prosecution  of  the  war,  and  for  other  pur¬ 
poses,”  be,  and  the  same  is  hereby,  amended  as 
follows :  I 

Add  to  the  first  paragraph  of  section  5  the  fol¬ 
lowing  proviso:  “Provided,  That  all  claimants 
who,  in  response  to  any  personal,  \critten,  or 
published  request,  demand,  solicitation,  or  ap¬ 
peal  from  any  of  the  G-overnment  agencies  men¬ 
tioned  in  said  act,  in  good  faith  expended  money 
in  producing  or  preparing  to  produce  any  of  the 
ores  or  minerals  named  therein  and  have -here¬ 
tofore  mailed  or  filed  their  claims  or  notice  in 
writing  thereof  within  the  time  and  in  the  man¬ 
ner  prescribed  by  said  act,  if  the  proof  in  sup¬ 
port  of  said  claims  clearly  shows  them  to  be 
based  upon  action  taken  in  response  to  such  re¬ 
quest,  demand,  solicitation,  or  appeal,  shall  be 
reimbursed  such  net  losses  as  they  may  have  in¬ 
curred  and  are  in  justice  and  equity  entitled  to 
from  the  appropriation  in  said  act. 

“If  in  claims  passed  upon  under  said  act 
awards  have  been  denied  or  made  on  rulings 
contrary  to  the  provisions  of  this  amendment 
or  through  miscalculation,  the  Secretarv  of  the 
Interior  may  award  proper  amounts  or  addi¬ 
tional  amounts.” 

Approved  November  23,  1921. 

After  the  passage  of  the  Act  of  November  23, 1921, 
relator  and  others  claiming  losses  because  of  the 
purchase  of  property,  believing  that  the  Congress 
had  indicated  an  intention  for  more  liberal  terms, 
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again  appealed  for  an  allowance  to  the  Secretary  of 
the  Interior.  Later  this  was  again  denied  and  in 
order  to  test  the  question,  Logan  Rives  filed  in  the 
Supreme  Court  of  the  District  of  Columbia,  in  1923, 
a  petition  for  a  writ  of  mandamus.  This  court  held 
that  the  writ  should  issue  and  that  purchase  of 
property  items  were  allowable.  An  appeal  was 
taken  to  the  Court  of  Appeals  of  the  District  of  Co¬ 
lumbia  and  on  January  7, 1924,  the  Court  of  Appeals 
sustained  this  that  relator  Rives,  sim¬ 

ilarly  situated  to^ner9ato<^re,  was  entitled  to 
have  the  writ  issue  and  to  be  paid  an  allowance  for 
his  losses  on  purchase  of  property. 

While  this  decision  stood,  and  on  February  21, 
1924,  but  little  more  than  a  month  after  the  decision 
of  the  Court  of  Appeals,  the  Secretary  of  the  Inte¬ 
rior  sent  a  communication  to  the  Chairman  of  the 
appropriate  Committees  of  the  House  and  Senate 
with  reference  to  pending  legislation.  In  this  com¬ 
munication  the  Secretary  discussed  the  decision  of 
the  Supreme  Court  of  the  District  of  Columbia  in 
the  Rives  case  and  also  discussed  the  Chestatee  Py¬ 
rites  &  Chemical  Company  case,  wherein  vras  in¬ 
volved  expenditures  made  for  the  use  of  borrowed 
money.  The  Secretary  then  proceeded  to  show 
that  of  the  $8,500,000  originally  appropriated  and 
allowed  for  claims  that  would  be  awarded  for  items 
other  than  the  purchase  of  property  and  interest  on 
borrowed  money,  there  would  remain  only  the  sum 
of  $389,337.38,  and  the  Secretary  said : 
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Estimate  of  Secretarvof^iteggrof  Amount  Neces¬ 
sary  to  Pay  Losses^S^ReKtopand  Others  Simi¬ 
larly  Situated. 

“  Experience  lias  shown  that  about  30  per 
cent  of  the  total  amount  of  all  the  claims  tiled 
has  been  found  to  be  the  actual  net  losses  sus¬ 
tained  and  payable  under  the  War  Minerals  Act, 
and  if  this  approximate  per  cent  shall  obtain  in 
the  settlement  of  the  remaining  200  claims,  ag¬ 
gregating  $2,592,276.36,  and  if  all  the  248  claims 
in  which  no  motion  for  rehearing  has  yet  been 
filed,  involving  $1,906,031.57,  should  be  resur¬ 
rected  (but  attention  is  again  called  to  the  fact 
that  $3,062,867.50  claimed  for  losses  on  pur¬ 
chase  of  property,  $453,608.54  claimed  for  net 
losses  for  mineral  rights  purchased,  and  $206,- 
320.30  claimed  for  interest  paid,  making  a  total 
of  these  items  of  $3,722,796.34,  are  not  included 
in  the  aggregate  of  $4,498,307.93  upon  which  the 
calculation  of  30  per  cent  is  made),  then  there 
will  remain  of  the  appropriation  8389,337.38  to 
meet: 

(a)  $3,062,867.50  claimed  for  losses  on  pur¬ 
chase  of  property; 

(b)  $206,320.30  for  interest  price  on  borrowed 
capital ; 

(c)  $453,608.54  for  purchase  of  mineral  rights; 

(d)  Costs  of  administration; 

(e)  The  probability  or  possibility  of  other  items 
not  allowed  in  the  past  being  brought  into 
the  problems  for  adjustment,  liquidation, 
and  settlement  under  the  act  bv  litigation 
just  as  property  losses  and  interest  losses 
have  been  brought  in.  For  illustration,  if 
the  manufacturers  of  ferro-manganese 
should  enter  mandamus  proceedings,  re¬ 
gardless  of  the  opinion  of  the  Attorney  Gen¬ 
eral,  and  the  courts  should  hold  that  such 
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losses  are  legitimate  items  for  repayment., 
then  claims  involving  more  than  half  a  mil¬ 
lion  dollars,  which  in  these  figures  have  been 
disregarded,  would  have  to  be  included  with 
those  entitled  to  consideration  and  adjust¬ 
ment. 

“And  if  none  of  the  248  claims  in  which  no 
motion  for  rehearing  has  been  made  should  be 
revived,  there  would  remain  of  the  appropria¬ 
tion  to  meet  the  $3,722,796.34  claimed  for  pur¬ 
chase  of  property,  mining  rights,  and  interest, 
$961,146.85,  making  no  allowance  for  cost  of 
administration.” 

The  Secretarv  concluded  his  statement  bv  saving: 

“This  communication  is  being  sent  to  the 
chairmen  of  the  Appropriation  Committees  of 
the  Senate  and  House  and  to  the  Chairmen  of 
the  Mines  and  Mining  Committees  of  both 
branches  of  Congress. 

“Will  you  not  confer  and  give  me  a  reply  at 
vour  earliest  convenience? 

“Very  truly  yours, 

(Signed)  “Hubert  Work.” 

Act  of  June  7,  1924. 

The  Supreme  Court  of  the  District  of  Columbia 
and  the  Court  of  Appeals  of  the  District  having  de¬ 
cided  that  purchase  of  property  was  an  allowable 
item,  the  Secretary  of  the  Interior,  Mr.  Work,  hav¬ 
ing  notified  Congress  that  the  appropriation  was  in¬ 
adequate  if  such  items  and  the  item  of  interest  on 
borrowed  money  were  allowed,  the  Congress,  on 
June  7,  1924,  struck  the  limitation  of  $8,500,000.00 
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from  the  Act,  and  left  in  force  the  original  appro¬ 
priation  of  $50,000,000.00. 

The  Act  reads: 

[Public — No.  249 — 68th  Congress]  I 
[S'.  2797] 

An  act  to  authorize  the  payment  of  claims  under 
the  provisions  of  the  so-called  war  minerals 
relief  act. 

Be  it  enacted  by  the  Senate  and  House  of  Rep¬ 
resentatives  of  the  United  States  of  America  in 
Congress  assembled ,  That  to  enable  the  Secre¬ 
tary  of  the  Interior  to  lawfully  pay  adjudicated 
claims  arising  under  the  provisions  of  the  so- 
called  war  minerals  act  entitled  4 ‘An  act  to  pro¬ 
vide  relief  in  cases  of  contracts  connected  with 
the  prosecution  of  the  war,  and  for  other  pur¬ 
poses,”  approved  March  2,  1919,  as  amended, 
the  limitation  in  said  act  on  the  aggregate 
amount  to  be  disbursed  thereunder  in  the  pay¬ 
ment  of  said  claims  is  hereby  repealed. 
Approved  June  7,  1924. 

While  it  is  true  that  the  Supreme  Court  held  that 
the  Supreme  Court  of  the  District  of  Columbia  and 
the  Court  of  Appeals  of  the  District  of  Columbia 
had  no  jurisdiction  and  therefore  reversed  such 
courts,  the  fact  that  Congress,  with  a  knowledge  that 
if  the  decisions  of  the  District  courts  stood  more 
money  would  need  to  be  appropriated,  made  such  an 
additional  appropriation  shows  that  Congress  ac¬ 
quiesced  in  the  decisions  of  this  court  and  of  the 
Court  of  Appeals  of  this  District. 
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The  Opinion  of  the  Attorney  General. 

22113  (Copy— M) 

:  DEPARTMENT  OF  THE  INTERIOR 
Respectfully  referred  to  the 
for  information  and  guidance. 

Chief  Clerk. 

Department  of  Justice 
Washington 

March  23,  1928. 

Sir :  I  have  the  honor  to  acknowledge  the  re¬ 
ceipt  of  your  letters  of  December  9,  1927,  Febru¬ 
ary  25, 1928,  and  March  9, 1928,  in  which  you  re¬ 
quest  my  opinion  on  the  following  questions 
arising  in  the  administration  of  Section  5  of  the 
Act  of  March  2,  1919,  c.  94,  40  Stat.  1272,  1274, 
commonly  known  as  the  War  Minerals  Relief 
Statute : 

First.  Are  you  authorized  to  adjust,  liquidate 
and  pay  net  losses  sustained  in  the  purchase 
of  real  estate? 

Second.  Are  you  authorized  to  adjust, 
liquidate  and  pay  net  losses  arising  by  reason 
of  interest  paid,  or  payable  under  obligations 
to  pay,  on  money  borrowed  for  use  by  opera- 
1  tors  in  connection  with  operations  under  the 
law? 

In  your  letter  of  March  9, 1928,  you  state  that 
Claims  of  such  character  have  been,  filed  with 
you  for  adjustment,  allowance  and  settlement 
under  the  Act;  that  in  your  administration  of 
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the  Act  you  have  held  that  claims  of  such  charac- 
ter  are  not  within  the  purview  of  the  statute 
and  for  that  reason  have  declined  to  consider 
them  with  a  view  to  an  adjustment;  that  some 

i 

of  the  claimants,  and  members  of  Congress  who 
are  giving  consideration  to  the  passage  of  legis¬ 
lation  having  for  its  purpose  the  enlargement 
of  the  scope  of  these  statutes  to  embrace  such 
claims,  have  recently  appeared  before  you  urg¬ 
ing  that  the  construction  of  the  law,  which  has 
heretofore  been  followed,  is  erroneous,  and  that 
if  correctly  interpreted  claims  of  the  character 
mentioned  should  be  reopened  and  adjusted 
without  further  legislation;  that  you  h^ve  re¬ 
fused  upon  their  application  to  recede  from  the 
construction  adopted  or  to  reconsider  such  cases 

i 

with  a  view  to  adjustment  of  losses  arising  from 
the  classes  of  claims  covered  by  the  questions 
submitted  to  me,  and  you  now  desire  my  opinion 
on  the  two  questions  of  law. 

Section  5  of  the  Act  provides : 


That  the  Secretary  of  the  Interior  be,  and 
he  hereby  is,  authorized  to  adjust,  liquidate, 
and  pay  such  net  losses  as  have  been  suffered 
by  any  person,  *  *  *  by  reason  of  pro¬ 
ducing  or  preparing  to  produce,  either  man¬ 
ganese,  *  *  *  or  tungsten  in  compliance 

with  the  request  or  demand  of  the  Department 
of  the  Interior,  *  #  *  to  supply  the  ur¬ 
gent  needs  of  the  Nation  in  the  prosecution  of 
the  war;  *  *  * 


The  said  Secretary  shall  make  such 


adjust- 


i 


i 
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ments  and  payments  in  each  case  as  he  shall 
determine  to  be  just  and  equitable;  that  the 
decision  of  said  Secretary  shall  be  conclusive 
and  final,  subject  to  the  limitation  hereinafter 
provided ; 

*  *  *  And  provided  further ,  That  said 

Secretary  shall  consider,  approve,  and  dispose 
of  only  such  claims  as  shall  be  made  hereun¬ 
der  and  filed  with  the  Department  of  the  Inte¬ 
rior  within  three  months  from  and  after  the 
approval  of  this  Act :  And  provided  further, 
That  no  claim  shall  be  allowed  or  paid  by  said 
Secretary  unless  it  shall  appear  to  the  satis¬ 
faction  of  the  said  Secretary  that  the  expendi¬ 
tures  so  made  or  obligations  so  incurred  by 
the  claimant  were  made  in  good  faith  for  or 
upon  property  which  contained  either  man¬ 
ganese,  *  *  *  or  tungsten  in  sufficient 

quantities  to  be  of  commercial  importance: 
And  provided  further,  That  no  claims  shall  be 
paid  unless  it  shall  appear  to  the  satisfaction 
of  said  Secretary  that  moneys  were  invested  or 
obligations  were  incurred  subsequent  to  April 
sixth,  nineteen  hundred  and  seventeen,  and 
prior  to  November  twelfth,  nineteen  hundred 
and  eighteen, in  a  legitimate  attempt  to  produce 
either  manganese  #  *  or  tungsten  for  the 

needs  of  the  Nation  for  the  prosecution  of  the 
war,  and  that  no  profits  of  any  kind  shall  be 
included  in  the  allowance  of  any  of  said 
claims,  and  that  no  investment  for  merely 
speculative  purposes  shall  be  recognized  in 
any  manner  by  said  Secretary :  And  provided 
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further ,  That  the  settlement  of  any  claim  aris¬ 
ing  under  the  provisions  of  this  section  shall 
not  bar  the  United  States  Government, 
through  any  of  its  duly  authorized  agencies, 

*  *  *  from  the  right  of  review  of  such  set¬ 

tlement,  nor  the  right  to  recover  any  money 
paid  by  the  Government  to  any  party  under 
and  by  virtue  of  the  provisions  of  this  section, 

if  the  Government  has  been  defrauded 

*  •  * 

*  •  *  *  #  • 

I 

That  nothing  in  this  section  shall  be  con¬ 
strued  to  confer  jurisdiction  upon  any  court  to 
entertain  a  suit  against  the  United  States: 
Provided  further ,  That  in  determining  the  net 
losses  of  any  claimant  the  Secretary  of  the  In¬ 
terior  shall,  among  other  things,  take  into 
consideration  and  charge  to  the  claimant  the 
then  market  value  of  anv  ores  or  minerals  on 
hand  belonging  to  the  claimant,  and  also  the 
salvage  or  usable  value  of  any  machinery  or 
other  appliances  which  may  be  claimed  was 
purchased  to  equip  said  mine  for  the  purpose 
of  complying  with  the  request  or  demand  of 
the  agencies  of  the  Government  in  the  manner 
aforesaid. 

Soon  after  its  passage  the  question  arose 
whether  the  Act  contemplated  payment  for 
losses  arising  from  the  purchase  of  real  prop¬ 
erty.  Had  the  bill  in  its  original  form  become 
law  there  would  have  been  no  doubt  about  it, 
for  it  contained  the  words  “or  acquiring  prop- 
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erty  for  producing,”  etc.  In  the  Senate,  Sena¬ 
tor  Smoot  called  attention  to  this  language  and 
said: 

Mr.  Smoot,  *  *  *  I  want  to  call  the  at¬ 
tention  of  the  Senator  from  Nevada  to  the 
words  ‘ ‘or  acquiring  property  for  producing.” 
It  seems  to  me  that  is  going  too  far.  I  think 
where  a  man  has  purchased  a  piece  of  prop¬ 
erty  for  producing  metals  we  should  not  au¬ 
thorize  the  Secretary  of  the  Treasury  (Inte¬ 
rior)  to  go  into  the  question  as  to  what  he  paid 
and  whether  he  lost  upon  the  purchase  price 
because  of  the  fact  that  the  war  closed  sooner 
than  he  anticipated.  I  believe  that  is  going 
altogether  too  far.  I  will  ask  the  Senator  if  it 
1  would  not  be  very  much  better  to  strike  out 
the  words  “or  acquiring  property  for  produc¬ 
ing.” 

Cong.  Rec.,  65  Cong.,  3d  Sess.,  2212,  2213. 

Senator  Henderson  who  apparently  had  the 
bill  in  charge,  agreed  that  the  words  were 
omitted.  For  various  weighty  reasons,  in¬ 
cluding  this  bit  of  legislative  history,  the  then 
Secretary  of  the  Interior  ruled  that  reimburse¬ 
ment  for  losses  resulting  from  the  purchase  of 
real  property  was  not  included  in  the  purpose 
of  the  Act.  The  other  question,  that  of  the 
power  of  the  Secretary  under  the  Act  to  allow 
items  of  interest  as  an  element  of  loss,  also  arose 
early  in  the  administration  of  the  Act  and  was 
decided  in  the  negative.  The  Supreme  Court  has 
held  that  the  Secretary’s  construction  of  the  Act 
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in  both  respects  was  within  the  discretion  per¬ 
mitted  by  the  statute.  Work  v.  Rives ,  267i  U.  S. 
175;  Work  v.  Chestatee  Pyrites  &  Chemical  Cor - 
poration,  267  U.  S.  185. 

The  history  of  the  administration  of  the  Act 
contained  in  the  papers  submitted  with  your  let¬ 
ters  shows  that  all  claims  under  consideration 
by  you  were  filed  within  90  days  after  the  pass¬ 
age  of  the  Act;  that  your  predecessors  in  office 
so  construed  the  Act  as  to  reject  both  classes  of 
claims,  and  that  that  construction  has  been  con¬ 
sistently  maintained  by  you  and  that  all  claims 
filed  within  the  statutory  period  have  been  acted 
upon  in  accordance  with  this  construction.  It 
further  appears  that  the  questions  are  presented 
at  this  time  under  application  to  reopen  cases 
thus  disposed  of.  It  also  appears  that  the  ar¬ 
guments  now  advanced  were  then  considered 
and  the  construction  contended  for  by  the  claim¬ 
ants  rejected. 

Prior  to  the  amendment  of  November  23, 1921, 
c.  137,  42  Stat.  322,  and  during  the  consideration 
of  the  Amendatory  Act,  Congress  was,  under  a 
resolution  of  the  Senate  of  January  19, 1921,  ad¬ 
vised  of  the  construction  of  the  law  adopted  and 
followed  by  your  predecessors.  Thereafter  the 
two  amendatory  acts  were  passed,  neither  of 
which  contains  language  which  upon  any  reason¬ 
able  theory  can  be  held  to  overrule  or  modify 
the  meaning  of  the  original  act  as  thus  con¬ 
strued.  Of  the  amendment  of  November  23, 
1921,  the  Supreme  Court  has  said,  267  U.  $.  180 : 

; 

l 


i 
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This  amendment  was  brought  about  on  the 
recommendation  of  the  Secretary  of  the  Inte¬ 
rior,  because  he  had  felt  obliged  under  section 
5  as  it  was  to  reject  some  600  claims  for  fail¬ 
ure  within  the  time  limit  to  show  a  direct 
personal  request  or  demand  upon  the  claimant 
by  the  government  authorities  named  in  the 
Act  and  a  response  thereto  by  the  claimant 
and  because  the  Comptroller  had  refused  to 
pay  any  changed  award  of  the  Secretary  made 
after  a  rehearing  or  to  correct  miscalculation. 

The  amendment  of  June  7,  1924,  c.  327,  43 
Stat.  634,  merely  removed  the  limitation  im¬ 
posed  by  the  Act  on  the  amount  to  be  disbursed 
in  payment  of  claims.  Thus,  though  Congress 
has  twice  amended  this  section  of  the  Act  by  lib¬ 
eralizing  its  provisions  in  favor  of  claimants, 
nevertheless  it  has  not  seen  fit  to  amend  it  so  as 
to  make  it  clearly  include  claims  for  losses  of  the 
kind  covered  by  your  question,  though  the  De¬ 
partmental  construction  rejecting  such  claims 
was  distinctly  brought  to  its  attention. 

Under  such  circumstances  and  irrespective  of 
the  reasons  upon  which  the  construction  first 
adopted  and  consistently  adhered  to  was  based, 
or  of  what  my  own  opinion  might  be  if  it  were  a 
case  of  first  impression,  and  passing  over  the 
traditionally  grave  questions  of  propriety  and 
power  which  always  arise  when  the  head  of  an 
executive  department  undertakes  to  review  and 
overrule  decisions  deliberately  made  by  one  of 
his  predecessors  (compare  2  Ops.  A.  G.  8;  13 
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Ops.  33,  387;  15  Ops.  208),  I  think  it  must  be 
held  that  Congress  has  by  acquiescence  sanc¬ 
tioned  and  adopted  your  construction  as  a  cor¬ 
rect  interpretation  of  its  intent.  I  agree  fully 
with  the  conclusion  reached  by  the  Solicitor  of 
your  Department  that  “you  would  not  be  justi¬ 
fied,  without  further  legislation  authorizing  the 
inclusion  of  the  items  referred  to,  in  considering 
either  of  them  as  a  proper  basis  for  an  award.’ ’ 

Respectfully, 

(Sgd.)  Jno.  G.  Sargent,  ! 

The  Honorable,  Attorney  General. 

The  Secretary  of  the  Interior. 

In  the  foregoing  opinion  the  Attorney  General,  as 

j 

was  the  case  with  his  predecessor,  Attorney  General 
Palmer,  did  not  know  the  full  facts. 

Act  of  February  13, 1929. 

! 

The  Supreme  Court  of  the  United  States,  having 
decided  that  the  Secretary  of  the  Interior  had  a  dis¬ 
cretion  that  could  not  be  controlled  by  the  courts, 
the  Congress  again  evidenced  its  desire  to  see  pay¬ 
ment  made  to  claimants,  and  on  February  13,  1929, 
there  was  approved  an  Act  taking  from  the  Secre¬ 
tary  his  discretion.  The  effect  of  this  Act,  it  is  sub¬ 
mitted,  is  to  leave  the  decisions  of  this  court  and  of 
the  Court  of  Appeals  the  law  of  the  case. 

The  Act  reads : 

i 

; 

[Public — No  728 — 70th  Congress] 

[S'.  1347]  j 

An  Act  To  amend  an  Act  entitled  “An  Act  to 
provide  relief  in  cases  of  contracts  connected 
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with  the  prosecution  of  the  war,  and  for  other 
purposes,”  approved  March  2,  1919,  as 
amended. 

Be  it  enacted  by  the  Senate  and  House  of  Rep¬ 
resentatives  of  the  United  States  of  America  in 
Congress  assembled ,  That  any  claimant  who  has 
heretofore  filed  with  the  Secretary  of  the  Inte¬ 
rior  within  the  time  and  manner  provided  by 
existing  law  a  claim  under  said  Acts  generally 
known  as  the  War  Minerals  Act  (Fortieth  Stat¬ 
utes,  page  1272,  and  its  amendments)  may  with¬ 
in  one  year  from  the  date  of  the  passage  and 
approval  hereof  petition  the  Supreme  Court  of 
the  District  of  Columbia  to  review  the  final  de¬ 
cision  of  the  Secretary  of  the  Interior  upon  any 
question  of  law  which  has  arisen  or  which  may 
hereafter  arise  in  the  adjustment,  liquidation, 
and  payment  of  his  claim  under  said  Acts,  but 
the  decision  of  the  Secretary  of  the  Interior  on 
all  questions  of  fact  shall  be  conclusive  and  not 
subject  to  review  by  any  court. 

Sec.  2.  In  any  proceeding  brought  under  the 
provisions  of  section  1  of  this  Act  the  Secretary 
of  the  Interior  shall  be  designated  as  the  de¬ 
fendant  or  respondent,  and  upon  the  filing  of  the 
petition  the  cause  shall  follow  the  usual  proce¬ 
dure,  subject  to  such  rules  or  orders  as  the  court 
may  make  with  respect  thereto. 

Sec.  3.  Jurisdiction  is  hereby  conferred  upon 
the  Supreme  Court  of  the  District  of  Columbia, 
as  a  district  court  of  the  United  States,  to  hear 
and  determine  all  such  suits  and  enter  all  orders, 
judgments,  and  decrees  therein,  subject  to  the 
usual  right  of  appeal  by  either  party  to  the 
Court  of  Appeals  of  the  District  of  Columbia, 
whose  final  judgment  may  be  reviewed  by  the 
Supreme  Court  of  the  United  States  by  petition 
for  certiorari  or  by  appeal  as  provided  by  law 
and  the  rules  of  the  court. 
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Sec.  4.  Upon  the  final  disposition  of  such 
proceeding,  the  clerk  of  the  Supreme  Court  of 
the  District  of  Columbia  shall  without  delay  cer¬ 
tify  to  the  Secretary  of  the  Interior  the  final 
judgment  or  decree  rendered  therein,  where¬ 
upon  the  Secretary  of  the  Interior  shall  proceed 
with  the  final  adjustment  of  said  claim  in  ac¬ 
cordance  with  the  law  as  construed  by  the  court 
in  such  judgment  or  decree. 

Approved,  February  13,  1929. 
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In  the  Court  of  Appeals  of  the  District 

of  Columbia 

April  Term,  1930 


No.  5195  | 

The  United  States  of  America  ex  eel.  the  Yindi- 

l 

cator  Consolidated  Gold  Mining  Company,  a 
Corporation,  appellant 

v. 

Ray  Lyman  Wilbur,  as  Secretary  of  the 

Interior 


BRIEF  OF  APPELLEE 


STATEMENT  OF  THE  CASE 

Section  5  of  the  act  of  March  2,  1919,  Chapter 
94  (40  Stat.  1272,  1274),  authorized  the  Secretary 
of  the  Interior  to  adjust,  liquidate,  and  pay  such 
net  losses  as  had  been  suffered  by  any  person,  firm, 
or  corporation  by  reason  of  producing  or  prepar¬ 
ing  to  produce  certain  designated  minerals,  among 
which  was  chrome,  under  the  conditions  specified 
in  the  act. 

It  was  provided  that  the  Secretary  of  the  Inte¬ 
rior  should  make  such  adjustment  and  payment  in 

i 

each  case  as  he  should  determine  to  be  just  and 

-L'  (i) 
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equitable,  and  his  decision  was  made  conclusive  and 
final,  subject  to  certain  limitations  which  are  not 
involved  in  this  case.  It  was  declared  that  the  pay¬ 
ments  and  disbursements  to  be  made  under  that 
section  of  the  act,  including  the  expenses  of  its  ad¬ 
ministration,  should  in  no  event  exceed  the  sum  of 
$8,500,000. 

It  was  also  provided  that  no  claim  should  be  al¬ 
lowed  or  paid  by  the  Secretary  unless  it  should  ap¬ 
pear  to  his  satisfaction  that  the  expenditures  made 
or  the  obligations  incurred  by  the  claimant  were 
made  in  good  faith  “for  or  upon  property  which 
contained  *  *  *  chrome  *  *  *  in  sufficient 
quantities  to  be  of  commercial  importance,”  and  it 
also  was  provided  that  no  profits  of  any  kind  should 
be  included  in  the  allowance  of  any  of  said  claims. 

Immediately  after  the  passage  of  the  act  in  ques¬ 
tion  the  Secretary  of  the  Interior  created  a  com¬ 
mission,  composed  of  three  members  and  known 
as  the  War  Minerals  Relief  Commission,  to  aid 
him  in  its  administration.  The  Commission  was. 
authorized  to  receive  claims  filed  under  the  act; 
to  have  the  mining  properties  which  the  claims  in¬ 
volved  examined  in  the  field ;  to  have  the  claimants* 
accounts  audited ;  to  take  testimony  with  respect  to 
the  claims,  and  to  otherwise  prepare  them  for  the 
examination  and  decision  of  the  Secretary.  The 
claims  when  submitted  to  the  Secretary  were  ac¬ 
companied  by  recommendations  from  the  Commis¬ 
sion  with  respect  to  their  validity,  and  as  to  the 
amounts  which  should  be  allowed,  if  any.  These 


3 


recommendations,  however,  were  in  no  way  binding 
upon  the  Secretary,  who  decided  each  case  in  ac¬ 
cordance  with  his  own  finding  as  to  its  merits; 

On  May  31,  1919,  The  Vindicator  Consolidated 
Gold  Mining  Company,  hereinafter  called  The  Via-' 
dicator  Company,  filed  a  claim  with  the  War  Min¬ 
erals  Relief  Commission,  pursuant  to  the  act  in 
question,  wherein  it  asked  an  award  on  account  of 
expenditures  totaling  $38,254.80,  said  to  have  been 
made  in  producing  and  in  preparing  to  produce 
chrome  "under  the  conditions  specified  in  the  act 
of  March  2, 1919.  (R.  3,  9.) 

The  War  Minerals  Relief  Commission  carefully 

! 

analyzed  the  claim  in  two  recommendations  ad¬ 
dressed  to  the  Secretary  of  the  Interior,  dated 
February  12,  1921,  and  February  19,  1921.  (Ex¬ 
hibits  A  and  B  to  the  Appellee’s  Answer;  R.  7, 11.) 
Their  final  recommendation  was  that  an  award  of 
$15,257.31  be  made  to  the  claimant.  In  arriving 
at  that  amount  the  Commissioners  refused  to  in¬ 
clude  an  item  of  the  claim  amounting  to  $16,259, 
which  they  found  represented  the  purchase  price 
of  certain  mineral  land  known  as  the  “Deer  Creek 
Property.”  (R.  10.) 

After  considering  the  record  of  the  claim  Secre¬ 
tary  Payne,  in  a  decision  dated  February  24, 1921, 
made  an  award  in  the  amount  recommended  by  the 
Commissioner,  to  wit,  $15,257.31,  which  was  paid  to 

and  received  and  accepted  by  the  claimant.  (R.  14.) 

; 

Thereafter,  pursuant  to  a  motion  for  rehearing, 
the  claim  was  again  considered,  with  reference  to 
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the  payment  said  to  have  been  made  for  the  claim¬ 
ant’s  mining  property  which  had  been  excluded 
from  the  Secretary’s  award,  in  a  recommendation 
of  Commissioner  Robinson,  dated  April  14,  1922, 
and  in  the  decisions  of  Acting  Secretary  and  First 
Assistant  Secretary  Finney,  dated  May  15,  1922, 
and  September  22, 1922.  (Exhibits  D,  E,  and  F  of 
the  Secretary’s  Answer;  R.  14, 15,  18.) 

The  testimony  of  the  General  Manager  of  The 
Vindicator  Company  given  during  August,  1919r 
as  quoted  by  the  Acting  Secretary,  showed  that  the 
company  paid  $16,250,  with  $19  recording  expenses, 
for  the  fee  simple  title  to  its  mining  property,  and 
that  it  still  owned  the  property  in  fee  at  the  date 
the  testimony  was  given.  (R.  17,  18.)  Upon  the 
basis  of  this  testimony  First  Assistant  Secretary 
Finney  refused  to  make  an  additional  award  on 
account  of  the  money  expended  in  acquiring  title 
to  the  property,  saying:  4 ‘Such  expenditures  are 
not  reimbursable  under  the  law.  ”  (R.  18,  20.) 

The  final  decision  of  the  First  Assistant  Secre¬ 
tary,  refusing  to  make  an  award  on  account  of 
money  expended  for  the  purchase  of  land,  as  afore¬ 
said,  is  in  accordance  with  the  established  interpre¬ 
tation  which  has  been  given  to  section  5  of  the  act  of 
March  2,  1919,  by  all  of  the  Secretaries  of  the  In¬ 
terior  from  the  passage  of  the  act  down  to  the  pres¬ 
ent  time.  It  also  is  in  accordance  with  the  decision 
of  the  Supreme  Court  of  the  United  States  in  the 
case  of  Work  v.  United  States  ex  rel.  Rives  (267 
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U.  S.  175) ;  with  the  decision  of  this  court  in  the 
case  of  United  States  ex  rel .  Jarman  v.  Work  (56 
App.  D.  C.  124) ;  with  the  opinion  of  Attorney 
General  Sargent,  dated  March  23,  1928  (35  Ops. 
Atty.  Gen.  426),  and  with  a  prior  unreported  opin¬ 
ion  of  Attorney  General  Palmer. 

On  February  13,  1929,  approximately  seven 
years  after  the  final  decision  of  the  Secretary  of 
the  Interior,  an  act  of  Congress  (Chapter  182, -45 
Stat.  1166)  was  approved,  which  read  in  part  as 
follows : 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  any 
claimant  who  has  heretofore  filed  with  the 
Secretary  of  the  Interior  within  the  time 
and  manner  provided  by  existing  law  a  claim 
under  said  Acts  generally  known  as  the  War 
Minerals  Acts  (Fortieth  Statutes,  page  1272, 
and  its  amendments)  may  within  one  year 
from  the  date  of  the  passage  and  approval 
hereof  petition  the  Supreme  Court  of  the 
District  of  Columbia  to  review  the  final  de- 

i 

cision  of  the  Secretary  of  the  Interior  upon 
any  question  of  law  which  has  arisen  or 
which  may  hereafter  arise  in  the  adjustment, 
liquidation,  and  payment  of  his  claim  under 
said  Acts,  but  the  decision  of  the  Secretary 
of  the  Interior  on  all  questions  of  fact  shall 
be  conclusive  and  not  subject  to  review  by 
any  court.  j 

Sec.  2.  In  any  proceeding  brought,  under 
the  provisions  of  section  1  of  this  Act  the 
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Secretary  of  the  Interior  shall  be  designated 
as  the  defendant  or  respondent,  and  upon  the 
filing  of  the  petition  the  cause  shall  follow 
the  usual  procedure,  subject  to  such  rules  or 
orders  as  the  court  may  make  with  respect 
thereto. 

Sec.  3.  Jurisdiction  is  hereby  conferred 
upon  the  Supreme  Court  of  the  District  of 
Columbia,  as  a  district  court  of  the  United 
States,  to  hear  and  determine  all  such  suits 
and  enter  all  orders,  judgments,  and  decrees 
therein,  subject  to  the  usual  right  of  appeal 
by  either  party  to  the  Court  of  Appeals  of 
the  District  of  Columbia,  whose  final  judg¬ 
ment  may  be  reviewed  by  the  Supreme  Court 
of  the  United  States  by  petition  for  cer¬ 
tiorari  or  by  appeal  as  provided  by  law  and 
the  rules  of  the  court. 

On  February  18, 1929,  The  Vindicator  Company 
instituted  a  proceeding  against  the  Secretary  of  the 
Interior  under  the  said  act  of  February  13,  through 
a  petition  entitled  “Petition  for  Review  and  for 
Mandamus.”  (R.  2.) 

Paragraph  VI  of  the  petition  (R.  3)  read  as 
follows : 

VI.  In  the  said  petition  or  claim  filed  as 
aforesaid  this  relator  as  part  of  said  ex¬ 
penditures  and  obligations  claimed  $16,- 
259.00  as  an  expenditure  for  the  purchase  of 
property. 

Paragraph  VIII  (R.  3)  read: 

VIII.  That  it  is  true,  as  was  demonstrated 
by  undisputed  evidence,  that  relator  ex- 
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pended  monies  for  the  purchase  of  property 
and  such  item  constituted  a  net  loss  to  re¬ 
lator  and  the  same  was  denied  for  the  sole 
reason  that  the  Secretary  of  the  Interior 
held  as  a  matter  of  law  that  such  loss  was 
not  included  within  the  provisions  of  said 
Act. 

Paragraph  X  (R.  4)  read: 

X.  In  this  case  the  present  Secretary  of 
the  Interior,  respondent  herein,  has  refused 
to  reopen  the  decisions  of  his  predecessors  in 
office  and  there  has  been  a  final  decision  of 
the  Secretary  of  the  Interior  based  upon  the 
question  of  law,  for  it  is  not  disputed  that 
relator  paid  and  lost  monies  in  the  purchase 
of  property  and  in  that  it  is  claimed  by 
respondent  as  a  matter  of  law  such  loss  is 
not  reimbursable  under  the  law. 

j 

Those  are  the  only  allegations  of  loss,  and  of 
claim  for  loss,  made  in  the  petition.  In  his  an¬ 
swer  to  the  petition  the  Secretary  denied  th0  alle¬ 
gations  of  paragraphs  8  and  10  (R.  24,  25),  and  his 
denial  is  explained  in  paragraph  12  of  his  answer 
wherein  it  is  said  (R.  25)  : 

Answering  the  entire  petition,  the  re¬ 
spondent  says  that  the  alleged  loss  of  $16,259 
said  to  have  been  sustained  by  the  petitioner, 
and  which  is  the  basis  of  this  action,  repre¬ 
sented  the  total  amount  of  four  payments  by 
and  on  behalf  of  the  petitioner  made  be¬ 
tween  July  15  and  October  23, 1918,  through 
which  it  acquired  the  fee  simple  title  to 
certain  real  property  known  as  the  Deer 
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Creek  mine,  which  is  situated  in  Converse 
County,  "Wyoming,  together  with  a  portion 
of  the  recording  expenses  which  were 
charged  to  the  cost  of  the  property. 

The  respondent  says  that  in  August,  1919, 
when  the  testimony  of  the  general  manager 
of  the  petitioner  was  taken  before  the  War 
Minerals  Relief  Commission  with  respect  to 
its  claim  under  the  act  of  March  2,  1919, 
which  then  had  been  filed,  it  appeared  from 
the  testimony  that  the  petitioner  still  re¬ 
tained  the  fee  simple  title  to  the  real  prop¬ 
erty  which  it  previously  had  purchased, 
known  as  the  Deer  Creek  mine. 

The  petitioner  demurred  to  the  Secretary’s 

i 

answer,  and  thereby  admitted  the  facts  stated  in 
paragraph  12  thereof.  (R.  20.)  The  case  was  then 
submitted  to  the  court  “for  final  consideration  upon 
the  petition,  answer,  and  demurrer.  ’  ’  ( Stipulation, 
paragraph  6,  R.  22.) 

On  March  7, 1930,  the  court  below  rendered  final 
judgment  in  favor  of  the  Secretary  of  the  Interior, 
wherein  it  was  “ordered  and  decreed  that  the  ques¬ 
tions  of  law  raised  by  the  petitioner  were  properly 
adjudicated  by  the  Secretary  of  the  Interior.” 
(R.  29.) 

The  Vindicator  Company  thereupon  appealed  to 
this  court.  (R.  29.)  Its  assignment  of  errors  raises 
but  one  question,  which  is:  Was  money  invested  in 
real  estate  by  a  war-minerals  claimant  within  the 
scope  of  section  5  of  the  act  of  March  2,  1919  ? 
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ARGUMENT 

i 

I  I 

There  is  no  question  arising  under  the  War  Minerals  Act 
now  before  the  Court  for  determination 

As  the  record  stands  there  is  nothing  before  this 
court  for  determination. 

Section  2  of  the  act  of  February  13,  1929,  pro¬ 
vides,  with  respect  to  proceedings  instituted  under 
its  terms,  that  “upon  the  filing  of  the  petition  the 

i 

case  shall  follow  the  usual  procedure,”  which  is 
only  another  way  of  saying  that  the  case  is  to  be 
tried  and  determined  by  the  courts  in  the  same 
manner  as  all  other  cases. 

While  the  appellant  proceeded  at  law  and  prayed 
the  writ  of  mandamus,  it  is  well  established  that 
mandamus  proceedings  are  controlled  by  equitable 

i 

principles. 

United  States  ex  rel.  Arant  v.  Lane ,  47 
App.  D.  C.  336,  338 ;  249  U.  S.  367,  371. 

The  only  allegations  made  in  the  petition  as  to 
loss  are  found  in  paragraphs  VI,  VIII,  and  X,  as 
follows : 

VI.  In  the  said  *  *  *  claim  *  *  * 
relator  *  *  *  claimed  $16,259.00  as  an 
expenditure  for  the  purchase  of  property. 

VIII.  That  it  is  true,  as  was  demonstrated 
by  undisputed  evidence,  that  relator  ex¬ 
pended  monies  for  the  purchase  of  property 
and  such  item  constituted  a  net  loss  to 
relator.  *  *  * 
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X.  *  *  *  it  is  not  disputed  that  relator 
paid  and  lost  monies  in  the  purchase  of 
property  *  *  *. 

There  is  no  allegation  in  the  petition  that  the 
relator  paid  more  for  its  property  than  it  actually 
was  worth ;  there  is  no  allegation  that  it  disposed  of 
the  property  at  a  loss ;  there  is  no  allegation  that  the 
property  ever  deteriorated  in  value  below  its  pur¬ 
chase  price ;  nor  is  there  any  allegation  showing  in 
what  way  the  money  expended  by  the  relator  in  the 
purchase  of  the  property  was  lost  to  it. 

The  exhibits  to  the  Secretary’s  answer  show  that 
after  $7,500  had  been  paid  on  account  of  the  prop¬ 
erty,  a  body  of  ore  was  developed  upon  the  land 
which  had  a  net  value  at  the  then  price  of  ore  far 
in  excess  of  the  amount  paid.  (R.  16.)  The  ex¬ 
hibits  also  show  that  although  the  contract  price  of 
the  property  was  $25,000,  title  was  finally  acquired 
for  only  $16,259.  They  also  show  that  although  the 
property  was  operated  for  only  about  4J  months 
(R.  12),  and  although  no  ore  had  been  shipped  at 
the  date  of  the  Armistice  (R.  20),  yet  228  tons  of 
ore  then  on  hand  were  salvaged  by  sale  for  $9,895.20 
which  was  equivalent  to  approximately  25  per  cent 
of  the  relator’s  entire  expenditure  of  $38,254.80  and 
to  approximately  60  per  cent  of  the  purchase  price 
of  the  property  amounting  to  $16,259  (R.  12). 
They  also  show  that  in  August,  1919,  the  relator 
still  retained  title  in  fee  simple  to  the  property 
which  it  had  purchased  (R.  17)  ;  and  there  is  noth- 
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in g  in  the  record  to  show  that  the  relator  disposed 
of  the  property  after  that  time. 

The  allegations  of  loss  as  made  by  the  relator  in 
paragraphs  VIII  and  X  of  its  petition,  as  quoted 
above,  were  dogmatically  denied  by  the  Secretary 
in  paragraphs  8  and  10  of  his  answer.  (R.  24,  25.) 

In  paragraph  12  of  his  answer  the  Secretary  ex¬ 
plained  that  the  item  of  $16,259,  the  amount  of  the 
relator’s  alleged  loss,  represented  the  total  amount 
of  four  payments  through  which  it  acquired  the  fee 
simple  title  to  certain  real  estate  known  as  the  Deer 
Creek  mine;  that  the  relator  still  retained  the  fee 
simple  title  to  the  property  in  August,  1919 ;  that 
no  loss  was  suffered  by  the  relator  because  of  the 
payment  of  the  purchase  price  for  the  land  so  long 
as  it  retained  the  title  for  which  the  money  had 
been  paid;  that  it  appeared  as  a  matter  of  fact 
that  the  relator  had  suffered  no  loss  by  reason  of 

i 

the  money  expended  for  the  title  to  its  land;  and 
that  to  have  made  an  award  on  account  of  the  pur¬ 
chase  price  of  the  land  while  the  relator  still  held 
title  to  it  would  have  been  to  make  payment  with¬ 
out  any  proof  that  a  loss  in  any  amount  ever 
actually  would  be  suffered.  (R.  25,  26.) 

In  this  state  of  the  record  the  relator  demurred 
to  the  Secretary’s  answer,  and  thereby  admitted 
the  statements  of  fact  made  therein.  (R.  20.) 

The  respondent,  however,  did  not  rest  there,  but 
went  still  further  and  by  a  stipulation  with  the 
Secretary  submitted  the  case  to  the  court  for  V  final 
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consideration”  upon  the  petition,  answer,  and  de¬ 
murrer.  (R.  21,  22.)  This,  needless  to  say,  was 
tantamount  to  submitting  the  case  for  trial  on 
petition  and  answer. 

In  this  state  of  facts  could  the  trial  court  do 
otherwise  than  find  for  the  Secretary  of  the  Inte¬ 
rior  and  render  a  final  judgment  dismissing  the 
relator’s  petition? 

The  case  was  submitted  for  final  determination 
upon  the  record.  The  record  contained  no  state¬ 
ment  of  loss  except  the  general  allegations  of 
paragraphs  VIII  and  X  of  the  relator’s  petition, 
already  referred  to.  The  petition  did  not  explain 
how  the  relator  had  suffered  loss,  nor  did  it  state 
any  facts  even  tending  to  show  that  the  relator 
actually  had,  or  ever  would,  sustain  a  loss  through 
the  purchase  of  its  mining  property.  The  state¬ 
ments  of  the  petition  respecting  loss  were  directly 
denied  in  the  Secretary’s  answer.  That  answer 
was  demurred  to  and  the  case  submitted  to  the  trial 
court  for  final  determination  upon  petition  and 
answer.  Under  such  conditions  there  was  nothing 
the  court  could  do  except  decide  the  case  in  the 
respondent’s  favor,  and  dismiss  the  petition. 

This  court  said  in  the  case  of  Bohrer  v.  Otter- 
hack  (2  App.  D.  C.  78,  79)  : 

When  the  material  allegations  of  a  peti¬ 
tion  are  all  denied  in  the  answer  to  it,  and  a 
hearing  is  sought  by  the  petitioner  upon  the 
petition  and  answer,  it  must  be  a  very  un- 
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usual  case  where  the  court  will  do  otherwise 
than  dismiss  the  petition.  A  dismissal  is 
what  is  required  by  the  fundamental  rules 
of  equity  procedure. 

Cited  with  approval  in  Sheckells  v.  SheckeJls  (42 
App.  D.  C.  131, 138). 

See  also  Lucks  v.  Christman  (42  App.  D.  CL  326). 
Certainly  the  lower  court  is  not  to  be  reversed 
unless  error  was  committed  in  its  decision  of  the 
case.  We  ask:  What  reversable  error  did  the  trial 
court  commit  ?  i 

i 

II 

•  i 

The  Secretary’s  decision  adverse  to  the  appellant  is  con¬ 
clusive,  because  there  was  no  proof  of  the  loss  for  which 
the  appellant  sought  an  award 

Section  5  of  the  act  of  March  2,  1919,  authorized 
the  Secretary  of  the  Interior  to  pay  “net  losses” 
suffered  in  producing  or  in  preparing  to  produce 
chrome,  and  other  minerals,  under  certain  condi- 

i 

tions,  and  it  provided  that  “the  said  Secretary  shall 
make  such  adjustment  and  payment  in  each  case  as 
he  shall  determine  to  be  just  and  equitable”  and 
that  the  decision  of  the  said  Secretary  shall  be  con¬ 
clusive  and  final,  subject  to  limitations  which  are 
not  involved  in  this  case. 

The  proper  administration  of  this  section  of  the 
act  necessitated  the  careful  and  painstaking  inves¬ 
tigation  of  the  facts  involved  in  each  claim.  To  that 
end  a  corps  of  skilled  mining  engineers,  auditors, 
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stenographers,  and  clerical  assistants  were  em¬ 
ployed  by  the  War  Minerals  Relief  Commission. 
Where  necessary  the  mining  properties  of  the 
claimants  were  examined  in  the  field,  their  accounts 
were  examined  and  audited,  and  hearings  were 
held  and  the  testimony  of  the  witnesses  was  re¬ 
ported  and  reduced  to  writing. 

In  December,  1926,  the  Secretary  of  the  Interior 
advised  Congress  that  the  active  work  of  the  War 
Minerals  Relief  Commission  was  closed.  The  ex¬ 
penses  of  administering  the  War  Minerals  Act  to 
that  date  had  amounted  to  more  than  one-half 
million  dollars. 

The  corps  of  mining  engineers,  auditors  and 
accountants,  stenographers,  and  clerks  who  assisted 
the  War  Minerals  Relief  Commission  and  the  Sec¬ 
retary  of  the  Interior  in  ascertaining  the  facts  in¬ 
volved  in  the  1,268  claims  which  were  filed  under 
the  War  Minerals  Act  has  long  since  been  dis¬ 
banded,  and  for  some  years  past  the  claims  have 
been  under  the  care  of  one  commissioner,  who  is 
without  assistants  or  subordinates. 

The  act  of  February  13,  1929,  pursuant  to  which 
the  proceeding  in  this  case  was  instituted,  provides 
that  the  courts  of  this  district  may  review  the  final 
decision  of  the  Secretary  of  the  Interior  upon 
questions  of  law,  but  that  his  decision  “on  all  ques¬ 
tions  of  fact  shall  be  conclusive  and  not  subject  to 
review  by  any  court.’’ 

The  appellee  finds  nothing  in  the  1929  act  in¬ 
dicating  an  intention  on  the  part  of  Congress  to 
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reopen  claims  now  covered  by  the  final  decisions 

i 

of  the  Secretary  of  the  Interior  for  the  purpose  of 
taking  additional  testimony  or  eliciting  additional 

facts.  The  facts  as  to  which  the  decision  of  the 

! 

Secretary  of  the  Interior  is  made  final,  and  upon 
which  the  law  of  the  case  is  to  be  determined,  are 
the  facts  which  heretofore  were  developed  in  the 
investigation  and  adjustment  of  the  various  war 
minerals  claims  and  which  were  before  the  Secre¬ 
tary  of  the  Interior  when  he  rendered  his  final 
decisions  with  respect  to  such  claims. 

! 

In  the  adjustment  of  the  appellant’s  w^r  min¬ 
erals  claim  the  first  question  for  the  determination 
of  the  Secretary  was  whether  or  not,  as  a  matter 
of  fact,  the  appellant  had  suffered  a  loss  by  reason 
of  producing  or  preparing  to  produce  chrome.  In 
order  to  determine  that  fact  testimony  was  taken. 
That  testimony  showed  that  the  appellant  pur- 
chased  mining  property  involved  in  this  proceed¬ 
ing  for  $16,250  and  paid  $19  recording  expense, 
and  that  it  still  owned  the  property  in  fee  simple. 

i 

(R.  17,  18.)  There  was  no  other  testimony  on  the 
subject  so  far  as  the  record  on  appeal  shows,  and 
the  case  must  be  decided  upon  the  record. 

The  act  of  February  13,  1929,  in  providing  that 
the  decision  of  the  Secretary  of  the  Interior  on  all 
questions  of  fact  should  be  conclusive,  made  a  de¬ 
cision  by  the  Secretary  tantamount  to  the  verdict 
of  a  jury. 
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The  testimony  in  this  case  would  have  been  suffi¬ 
cient  to  have  supported  a  verdict  for  the  defendant 
had  the  claim  been  tried  before  a  jury,  as  the  jury 
would  have  been  justified  in  finding  that  The  Vin¬ 
dicator  Company  had  failed  to  prove,  as  a  matter 
of  fact,  that  it  suffered  loss  by  reason  of  purchasing 
the  mining  property  in  question. 

The  jury’s  finding  against  the  appellant  as  to  the 

alleged  item  of  loss  would  have  been  final  and  con- 

! 

elusive,  and  the  appellee  believes  that  the  Secre¬ 
tary’s  adverse  decision  as  to  the  same  item  equally 
is  so.  In  other  words,  the  Secretary’s  decision 
must  be  upheld  because  there  was  no  proof  of  loss 
submitted  by  the  appellant. 

Ill 

Congress  refused  to  enact  legislation  which  expressly  pro¬ 
vided  for  awards  to  war  minerals  claimants  on  account 
of  money  expended  for  the  purchase  of  land 

Of  course,  there  is  no  question  that  many  war 
minerals  claimants  were  loud  in  their  contention 
that  the  act  of  March  2,  1919,  should  be  construed 
as  including  money  expended  for  the  purchase  of 
land,  nor  is  there  any  question  that  there  were  indi¬ 
vidual  members  of  both  Houses  of  Congress  who 
adopted  their  views.  The  fact,  however,  falls  far 
short  of  indicating  the  intent  of  Congress  itself. 

In  this  connection  it  is  well  to  note  that  on  March 
25, 1926,  Senator  Oddie,  on  behalf  of  the  Committee 
on  Mines  and  Mining,  submitted  a  favorable  report 
to  the  Senate  upon  a  bill  (S.  3641)  to  amend  the 
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act  of  March  2,  1919,  which  contained  an  express 
provision,  as  follows : 

Sec.  3.  That  the  Secretary  of  the  Interior 
is  hereby  authorized  and  directed  to  include 
in  his  adjustments  and  payments  in  each 
claim  all  items  of  net  loss,  including  moneys 
expended  or  obligations  incurred  for  or  in 
connection  with  the  purchase  or  lease  of 
property  and  money  paid  and  due  to  be  paid 
for  interest  on  borrowed  capital. 

i 

That  bill  did  not  pass. 

It  is  further  worthy  of  note  that  just  prior  to 
the  passage  of  the  act  of  February  13, 1929,  House 
Bill  14131  was  upon  the  calendar,  but  that  it  was 
withdrawn  in  favor  of  House  Bill  15861,1  which 
thereafter  was  enacted  as  the  said  act  of  February 
13, 1929. 

H.  R.  14131  contained  the  following  provisions: 

That  section  5  of  the  Act  entitled  “An  Act 
to  provide  relief  in  cases  of  contracts  con¬ 
nected  with  the  prosecution  of  the  war,  and 
for  other  purposes,  ”  approved  March  2, 1919, 
as  amended,  commonly  referred  to  as  the 
War  Minerals  Relief  Act,  is  hereby  amended 
to  authorize  and  direct  the  Secretary  of  the 
Interior  to  determine,  adjust,  liquidate,  and 
pay  net  losses  resulting  from  moneys  ex¬ 
pended  or  obligations  incurred  for  the  pur¬ 
chase  or  lease  of  property  acquired  for  the 
production  of,  or  in  the  preparation  to  pro¬ 
duce,  either  manganese,  chrome,  pyrites,  or 
tungsten ;  and  also  to  determine,  adjust,  liq- 
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uidate,  and  pay  net  losses  arising  from  money 
paid  or  due  to  be  paid  for  interest  on  bor¬ 
rowed  capital  not  to  exceed  the  lawful  rate 
of  interest  in  the  State  where  the  obligation 
was  incurred. 

It  should  also  be  noted  that  on  January  23, 1929, 
Mr.  Edward  C.  Finney,  the  then  First  Assistant 
Secretary  of  the  Interior,  and  now  the  Solicitor 
for  the  Interior  Department;  Mr.  John  H.  Ed¬ 
wards,  Assistant  Secretary  of  the  Interior,  and  a 
former  Solicitor  for  the  Department ;  and  Mr.  John 
Briar,  the  War  Minerals  Relief  Commissioner,  ap¬ 
peared  before  the  Committee  on  Mines  and  Mining 
of  the  House  of  Representatives,  at  the  request  of 
the  Committee,  and  made  extended  statements  with 
respect  to  the  then  pending  bill,  H.  R.  15861,  wiiich, 
as  stated,  became  the  act  of  February  13,  1929. 

The  hearing  before  the  Committee  wTas  printed 
as  a  document.  It  shows  that  the  Committee  was 
fully  advised  by  the  gentlemen  who  appeared  be¬ 
fore  it  as  to  the  construction  placed  on  the  act  of 
March  2,  1919,  by  the  various  Secretaries  of  the 
Interior,  pursuant  to  winch  they  denied  awrards  for 
money  expended  in  the  purchase  of  land. 

If  Congress  intended  that  money  expended  for 
the  purchase  of  land  should  be  included  within  the 
scope  of  the  act  of  March  2, 1919,  then  why  did  the 
Senate  Bill  and  the  House  Bill,  winch  stated  that 
intention  in  plain  English,  fail  to  pass  ? 


19 


The  record  discloses  that  the  appellant,  as  a  matter  of 
fact,  never  suffered  any  loss  whatever  by  reason  of  the 
purchase  of  its  mining  property 

Section  5  of  the  act  of  March  2, 1919,  authorized 
the  Secretary  of  the  Interior  to  pay  such  net  losses 
“as  have  been  suffered”  by  a  claimant  under  the 
conditions  specified  in  the  act.  It  is  clear,  there¬ 
fore,  that  the  Secretary  in  any  event  was  authorized 
to  pay  only  such  losses  as  had  been  sustained  prior 
to  the  date  of  the  act. 

The  records  show  that  the  appellant  acquired 
title  to  the  land  referred  to  in  paragraphs  VI, 
VIII,  and  X  of  its  petition  (R.  3,  4),  by  a  final 
payment  made  on  October  23,  1918  (R.  17),  and 
that  it  still  held,  title  in  fee  simple  to  the  land 
in  August,  1919 ;  subsequent  to  the  passage  of  the 
War  Minerals  Act  (R.  17). 

If,  therefore,  there  was  any  ground  for  the  ap¬ 
pellant’s  claim  that  it  suffered  a  loss  by  reason 
of  the  purchase  of  property  which  it  continued  to 
own,  it  must  have  been  because  the  land  in  question 
depreciated  in  market  value  after  the  Artnistice. 
But  there  is  nothing  in  the  record  to  show  that  such 
was  the  case,  and  the  petition  itself  contains  no 
allegations  to  that  effect.  If  the  fact  could  be 
assumed,  however,  it  would  not  better  the  appel¬ 
lant’s  position. 
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The  appellee  has  been  unable  to  find  any  case  in 
which  it  has  been  held  that  one  who  buys  the  fee 
simple  title  to  land  suffers  a  loss  by  reason  of  its 
purchase,  so  long  as  he  retains  the  title  he  paid  for. 
And  this  is  true,  although  the  land  may  undergo 
fluctuations  in  market  value. 

“Loss”  as  defined  in  Foehrenbach  v.  German - 
American  Title  &  Trust  Company  (217  Pa.  331; 
66  Atl.  561,  563),  is  “a  failure  to  keep  that  which 
one  has.” 

In  Snorgrass  v.  Thomas  (166  Mo.  App.  603 ;  150 
S W  106, 108)  the  court  said : 

As  applied  to  property  the  word  “lose” 
ordinarily  refers  to  an  involuntary  and  not 
a  voluntary  deprivation. 

It  also  has  been  said  that  to  “lose”  is  casually 
and  involuntarily  to  part  with  possession. 

In  the  instant  case  the  appellant  has  not  failed 
to  keep  what  it  purchased,  nor  has  it  suffered  any 
deprivation  of  its  property,  either  involuntary  or 
voluntary. 

An  apt  illustration  of  the  meaning  ordinarily  ap¬ 
plied  to  the  term  “loss”  is  found  in  the  construc¬ 
tion  placed  upon  that  word  as  used  in  the  various 
income-tax  laws. 

Article  144  of  Regulations  65,  1924  Edition,  pro¬ 
vides  with  respect  to  the  deduction  on  account  of 
losses  permitted  by  section  214  (a)  of  the  Revenue 
Act  of  1924: 

A  person  possessing  stock  of  a  corporation 
can  not  deduct  from  gross  income  any 
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amount  claimed  as  a  loss  merely  on  account 
of  shrinkage  in  value  of  such  stock  through 
fluctuation  of  the  market  or  otherwise. 

The  same  principle  is  announced  in  the  earlier 
editions  of  the  Income  Tax  Regulations.  While 
this  article  of  the  regulations  refers  in  terms  only 
to  stock  in  a  corporation,  the  principle  it  announces 
has  been  universally  recognized  by  the  Bureau  of 
Internal  Revenue  from  the  inception  of  the  Income 
Tax  Law,  as  applying  to  land,  to  stocks  and  bonds, 
and  to  chattels  of  all  kinds  where  the  ownership 
still  was  retained  by  the  taxpayer.  Had  an  award 
been  made  to  the  appellant  on  account  of  the  land 
purchased  by  it,  while  it  still  retained  title  to  the 
land,  the  amount  of  the  award  would  have  been 
taxable  under  the  Income  Tax  Laws  as  a  profit  re¬ 
ceived,  although  the  act  of  March  2,  1919,  espe¬ 
cially  provides  that  no  profits  of  any  kind  shall  be 
included  in  the  allowance  of  a  claim  under  its  pro¬ 
visions. 

The  appellant  believes  that  in  using  the  term 
“ losses’’  in  section  5  of  the  act  of  March  2,  1919, 
Congress  intended  that  it  should  be  understood  in 
its  ordinary  and  accepted  meaning,  which  excludes 

i 

merely  fluctuations  in  value  unaccompanied  by  a 
loss  of  ownership. 

The  Supreme  Court  of  the  United  States  said  in 
the  case  of  Maillard  et  al.  v.  Lawrence  (16  How. 
251,  261) :  j 

The  popular  or  received  import  of  words 
furnishes  the  general  rule  for  the  interpreta- 
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tion  of  public  laws  as  well  as  of  private  and 
social  transactions. 

Judging  by  that  test  The  Vindicator  Company 
suffered  no  loss  through  the  purchase  of  land  so 
long  as  it  retained  the  title  for  which  the  purchase 
money  was  paid. 

V 

Meaning  of  the  words  “for  or  upon  property”  as  con¬ 
tained  in  section  5  of  the  act  of  March  2, 1919 

Section  5  of  the  act  of  March  2,  1919,  provided : 

That  no  claim  shall  be  allowed  or  paid  by 
the  Secretary  unless  it  shall  appear  to  the 
satisfaction  of  the  said  Secretary  that  the 
expenditures  so  made  or  obligations  so  in¬ 
curred  by  the  claimant  were  made  in  good 
faith  for  or  upon  property  which  contained 
either  manganese,  chrome,  pyrites,  or  tung¬ 
sten  in  sufficient  quantities  to  be  of  commer¬ 
cial  importance. 

In  the  administration  of  this  act  it  appeared  that 
many  expenditures  by  war  minerals  claimants 
which  clearly  vrere  within  its  purview  had  not  been 
made  in  acquiring  title  to  the  claimants’  mining 
property,  nor  had  they  been  made  in  placing  im¬ 
provements  upon  the  property  or  in  conducting 
mining  operations  upon  the  property,  and,  there¬ 
fore,  to  that  extent  had  not  been  made  either  “for 
or  upon  property.” 

Examples  of  such  expenditures  were  those  for 
tools,  for  supplies,  for  employees’  food,  for  auto- 
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mobiles  and  trucks,  and  for  traveling  expenses,  none 
of  which  had  any  relation  whatever  to  the  purchase 
of  the  mining  property ;  and  those  for  aerial  trams, 
power  lines,  roads,  and  ore  bunkers,  which, 
although  not  located  upon  the  land  itself*  were 
essential  to  the  mining  operations  conducted  upon  it. 

The  Century  Dictionary  assigns  twenty-four  dif¬ 
ferent  meanings  to  the  word  “for,”  one  of  which  is 
“on  account  of.”  By  adopting  that  meaning  in  his 
construction  of  section  5  of  the  1919  act  the  Secre¬ 
tary  was  enabled  to  hold  that  expenditures  of  the 
kinds  mentioned  were  made  “for”  the  claimants’ 
mining  properties,  and  therefore  were  within  the 
meaning  of  the  act. 

On  the  other  hand,  the  Secretary  held  that  the 
words  in  question  did  not  include  money  expended 
for  the  purchase  of  the  mining  land  itself. 

While  the  war  minerals  claimants  were  perfectly 
willing  to  have  the  word  “for”  construed  as  mean¬ 
ing  “on  account  of”  when  they  made  claim  for 
losses  incurred  through  expenditures  of  the  charac- 

v  ! 

ter  described  above,  they  were  unwilling  to  give  it 
that  meaning  when  asking  the  refund  of  money  ex¬ 
pended  in  the  purchase  of  land. 

The  reasons,  in  addition  to  that  already  stated, 
which  prompted  the  Secretary  to  construe  the  act 
as  he  did,  are  given  under  the  following  heading 
of  this  brief. 
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VI 

Statement  of  the  reasons  which  prompted  the  Secretary 
of  the  Interior  to  exclude  money  paid  for  the  purchase 
of  land  from  awards  made  under  section  5  of  the  act  of 
March  2,  1919 

It  is  to  be  observed  that  the  act  of  March  2, 1919, 
did  not  say  that  the  Secretary  must  make  an  award 
where  war  minerals  claimants  made  expenditures 
or  incurred  obligations  “for  or  upon  property” 
containing  one  or  more  of  the  war  minerals.  It 
merely  said  that  no  claim  was  to  be  allowed  or  paid 
“unless”  it  appeared  to  the  satisfaction  of  the  Sec¬ 
retary  that  the  expenditure  or  obligation  which  the 
claim  involved  was  made  “for  or  upon  property” 
of  the  character  described.  The  provision  in  ques¬ 
tion  conferred  no  rights  upon  war  minerals  claim¬ 
ants,  but,  on  the  other  hand,  it  placed  a  restriction 
on  the  authority  of  the  Secretary  in  making  awards 
to  them. 

It  further  is  to  be  observed  that  the  provision  in 
question  did  not  nullify  or  supersede  the  preced¬ 
ing  provision  of  the  act  that  the  Secretary  “shall 
make  such  adjustments  and  payments  in  each  case 
as  he  shall  determine  to  be  just  and  equitable.” 

During  the  ten  years  that  elapsed  between  the 
approval  of  the  act  of  March  2,  1919,  and  the  ap¬ 
proval  of  the  act  of  February  13,  1929,  the  Secre¬ 
tary  of  the  Interior  was  at  liberty  to  reject  any 
war  minerals  claim  if  he  determined  that  it  would 
not  be  “just  and  equitable”  to  allow  it.  See  Work 
v.  United  States  ex  rel.  Rives  (267  U.  S.  175, 182). 
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The  act  of  February  13, 1929,  has  made  the  Sec¬ 
retary’s  decisions  upon  questions  of  law  arising  in 
the  adjustment,  liquidation,  and  payment  of  war 
minerals  claims,  subject  to  review  by  the  courts  of 
this  district ;  but  there  is  nothing  in  the  act  which 
intimates  an  intention  on  the  part  of  Congress  to 
eliminate  justice  and  equity  in  determining  the 
merits  of  the  war  minerals  claims. 

In  the  instant  case  The  Vindicator  Company  de¬ 
manded  that  the  Secretary  of  the  Interior  return 
it  the  money  which  it  had  paid  for  its  mineral  land, 
although  it  still  retained  the  title  which  it  had  pur¬ 
chased.  It  made  no  offer  to  convey  the  land  to  the 

j 

United  States  in  return  for  the  award ;  and  in  point 
of  fact  it  was  unable  to  do  so,  as  the  law  made  no 
provision  for  an  acceptance  of  title  by  the  Govern¬ 
ment. 

The  record  fails  to  show  that  The  Vindicator 
Company  had  sustained  any  loss  whatever  by  reason 
of  purchasing  the  land  in  question,  nor  is  there  any 
evidence  in  the  record  to  show  that  the  land  ever 
depreciated  in  value  below  its  purchase  price. 

For  the  Secretary  of  the  Interior  to  have  re- 

i 

turned  the  purchase  price  of  the  land  while  the 
appellant  still  retained  title  to  it  clearly  would  not 
have  been  “just  and  equitable,”  as  the  claimant 
thereby  would  have  realized  a  profit  in  the  adjust¬ 
ment  of  its  claim,  contrary  to  the  express  provisions 
of  section  5  of  the  1919  act. 

It  would  not  have  been  just  and  equitable  for 
the  Secretary  to  return  even  a  part  of  the  purchase 
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price  of  the  land,  on  the  assumption  of  a  possible 
depreciation  in  its  market  value  subsequent  to  the 
Armistice,  without  some  evidence  showing  that 
such  depreciation  in  value  actually  had  occurred. 

Nor  would  it  have  been  just  and  equitable  to 
have  allowed  the  purchase-price  item  of  the  claim 
in  part  while  the  claimant  still  retained  title  to 
the  land,  in  view  of  the  ever-present  possibility 
that  the  land  might  recover  its  loss  in  value,  and 
that  the  appellant  thereby  would  be  enabled  to 
realize  a  profit  through  the  allowance  of  its  claim. 

In  the  instant  case  these  considerations  all  in¬ 
fluenced  the  Secretary  in  his  refusal  to  include  any 
portion  of  the  purchase  price  of  the  appellant’s 
land  in  the  award  which  he  made  to  it. 

In  his  general  administration  of  the  law,  as  well 
as  in  his  adjustment  of  the  appellant’s  claim,  the 
Secretary,  in  excluding  money  paid  for  land  from 
the  benefits  of  the  War  Minerals  Act,  also  was 
influenced  by  broader  considerations. 

The  purchase  of  land  always  has  been  considered 
as  a  form  of  permanent  investment.  In  that  re¬ 
spect  there  was  no  difference  between  mining  land 
purchased,  or  otherwise  acquired,  before  the  entry 
of  the  United  States  into  the  World  War,  and  min¬ 
ing  land  purchased  subsequent  to  April  6,  1917; 
and  there  appeared  to  be  no  good  reason  for  mak¬ 
ing  a  greater  allowance  in  one  case  than  in  the 
other  on  account  of  the  use  of  the  land  in  producing 
war  minerals. 
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The  1919  act  expressly  limited  the  losses  for 
which  compensation  might  be  made  under  its  terms 
to  those  “suffered  *  *  *  by  reason  of  produc¬ 

ing  or  preparing  to  produce”  certain  minerals. 

An  owner  of  land,  no  matter  when  the  land  was 


purchased  or  what  was  paid  for  it,  suffered 
through  its  use  in  producing  war  minerals, 


ho  loss 
except 


the  depreciation  of  its  mineral  deposits.  The  Sec¬ 
retary,  accordingly,  in  making  awards  for  losses 
incident  to  the  use  of  land  in  producing  war  min¬ 
erals,  treated  all  landowners  alike.  He  disregarded 
the  date  when  the  land  was  acquired,  and  the  price 
paid  for  it,  and  in  each  instance  he  awarded  the 
owner  an  amount  fairly  equivalent  to  the  deprecia¬ 
tion  in  value  which  the  land  underwent  through  the 
removal  of  its  ores,  because,  as  a  matter  of  both 
law  and  fact,  that  was  the  only  loss  in  value  which 
the  land  underwent  through  its  use  in  “supplying 
the  urgent  needs  of  the  Nation  in  the  prosecution  of 
the  War.” 


In  the  instant  case  The  Vindicator  Company 
was  awarded  and  paid  $989.52  on  account  of  the 
depreciation  incident  to  mining  228  tons  of  ore. 
(R.  13,  20.)  To  have  made  a  greater  award,  not 
based  upon  the  use  of  the  land,  would  have  been  to 
ignore  and  go  beyond  the  express  limitations  of 
the  war  minerals  act. 


Furthermore,  there  was  no  common  standard  by 
which  losses  alleged  to  have  been  sustained  through 
the  purchase  of  land  could  be  determined.  Labor, 
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supplies,  building  material,  and  machinery  all  had 
prevailing  market  prices.  Land,  however,  was  pur¬ 
chased  at  any  price  that  the  seller  chose  to  ask  and 
that  the  purchaser  was  willing  to  give,  which  often 
was  far  beyond  the  legitimate  value  of  the  land  even 
under  war-time  conditions.  Claimants,  too,  often 
purchased  extensive  tracts  of  land  which  were  in 
excess  of  their  means  and  ability  to  develop.  It 
hardly  seemed  probable  that  Congress  wished  to 
reward  recklessness,  or  intended  that  claimants 
might  pay  what  they  pleased  for  land,  and  buy  as 
much  of  it  as  they  pleased,  and  then  present  the  bill 
to  the  United  States  for  settlement. 

In  interpreting  the  act,  the  Secretary  bore  in 
mind  that  there  was  no  such  thing  as  secondhand 
land,  and  that  there  was  no  such  thing  as  the  sal¬ 
vage  value  of  land.  Those  claimants  who  pur¬ 
chased  mining  properties  between  April  6,  1917, 
and  November  12,  1918,  had  after  the  Armistice, 
in  common  with  all  other  owners  of  mineral  land, 
exactly  what  they  had  before,  to  wit,  land  contain¬ 
ing  mineral  deposits.  If  the  land  had  lost  any  of 
its  value  through  depletion  of  its  ores  in  producing 
war  minerals,  the  money  which  was  paid  for  the 
land  was  lost  in  producing  war  minerals  to  that 
extent,  and  to  that  extent  only,  and  the  amount  so 
lost  accordingly  was  refunded  to  the  claimant. 

If  the  land  also  depreciated  in  market  value  sub¬ 
sequent  to  the  Armistice,  because  of  the  termination 
of  the  war,  that  was  a  collateral  matter,  and  a  con- 


sequential  damage  for  which  the  war  minerals  act 
made  no  provision. 

In  construing  the  1919  act  as  excluding  money 
paid  for  the  purchase  of  land,  the  Secretary  of  the 
Interior  was  led  to  believe  that  he  was  carrying  the 
intention  of  Congress  into  effect  by  the  fact  that  a 
provision  for  the  repayment  of  money  so  expended 
was  stricken  from  the  War  Minerals  Belief  Act 
when  it  was  under  consideration  by  Congress. 

The  War  Minerals  Act  was  first  introduced  in  the 
Senate  as  an  amendment  to  H.  R.  13274,  Sixtv-fifth 

Congress.  Originally,  it  read  in  part  as  follows: 

: 

! 

That  the  Secretary  of  the  Interior  be,  and 
hereby  is,  authorized  and  directed  to  ascer¬ 
tain  and  determine  the  amount  or  amounts 
of  money  heretofore  invested  or  contracted 
to  be  invested  and  obligations  incurred  by 
any  and  all  persons  and  investors  for  pro¬ 
ducing  or  for  the  purpose  of  producing  or 
preparing  for  producing  or  acquiring  prop¬ 
erty  for  producing. 

During  its  consideration  in  the  Senate,  on  Janu¬ 
ary  28  ,1919,  Senator  Smoot  objected  to  that  pro¬ 
vision  of  the  bill  and  said : 

I  want  to  call  the  attention  of  the  Senator 
from  Nevada  (Senator  Henderson)  to  the 
words  “or  acquiring  property  for  produc¬ 
ing.”  It  seems  to  me  that  is  going  too  far. 
I  think  that  where  a  man  has  purchased  a 
piece  of  property  for  producing  these  metals 
we  should  not  authorize  the  Secretary  of  the 
Treasury  to  go  into  the  question  as  to  what 
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he  paid  and  whether  he  lost  upon  the  pur¬ 
chase  price  of  that  property  because  of  the 
fact  that  the  war  closed  sooner  than  he  an¬ 
ticipated.  I  believe  that  is  going  altogether 
too  far.  I  will  ask  the  Senator  if  it  would 
not  be  very  much  better  to  strike  out  the 
words  “or  acquiring  property  for  pro¬ 
ducing.” 

Senator  Henderson,  who  was  the  Chairman  of 
the  Senate  Committee  on  Mines  and  Mining,  in 
charge  of  the  legislation,  answered:  “I  will  consent 
to  that,  Mr.  President.” 

The  law  as  finally  enacted  was  drafted  by  the 
House  Committee  on  Mines  and  Mining,  and  does 
not  contain  the  phrase  “or  acquiring  property  for 
producing.” 

Time  and  time  again,  in  deciding  war  minerals 
claims,  this  extract  from  the  proceedings  of  the 
Senate  was  cited  by  the  War  Minerals  Relief  Com¬ 
mission  and  the  Secretarv  of  the  Interior,  as 
authority  for  denying  claims  for  the  refund  of 
money  paid  for  the  purchase  of  land,  and  both 
Houses  of  Congress  were  well  aware  of  the  im¬ 
portance  which  the  Secretary  attached  to  it.  (See, 
for  example,  page  43  of  Secretary  Payne’s  re¬ 
sponse  to  Senate  Resolution  429,  Senate  Document 
385,  Sixth-sixth  Congress,  3d  Session.) 

Por  more  than  eleven  years  Congress  has  been 
aware  of  the  Secretary’s  interpretation  of  section 

i 

5  of  the  act  of  March  2,  1919,  with  respect  to  the 
refund  of  money  paid  for  land,  and  from  time  to 
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time  it  has  been  advised  as  to  his  reasons  for  adopt¬ 
ing  that  construction.  In  the  meantime  Congress 
has  amended  the  act  three  times  (act  of  November 
23,  1921 ;  act  of  June  7,  1924 ;  act  of  February  13, 
1929),  but  in  no  instance  has  it  said  that  the  Secre¬ 
tary’s  construction  of  the  act,  in  the  respect  stated, 
was  wrong.  | 

If  Congress,  the  author  of  the  act,  has  found  no 
fault  with  the  Secretary’s  construction,  why  should 
the  courts  do  so  ? 

VII 


The  appellant’s  brief 


The  appellee  finds  nothing  in  the  appellant’s 
brief  which  shows  reversable  error  in  the  judgment 
of  the  lower  court.  It  may  be  well,  however,  to 
notice  some  of  the  statements  and  arguments  which 
the  appellant  makes  in  support  of  its  appeal. 

1.  At  page  4  of  the  brief  the  appellant  says : 

The  pleadings  admit  that  appellant  has 
complied  with  all  the  preliminaries  neces¬ 
sary  to  entitle  it  to  an  award ;  that  appellant 
suffered  an  actual  loss  because  of  the  pur¬ 
chase  price  paid  for  property  *  j  *  *. 

This  statement  is  directly  contradicted  by  the 
record.  See  paragraphs  8, 10,  and  12  of  appellee’s 
answer  to  the  appellant’s  petition.  (R.  24,  25.) 
Instead  of  admitting  that  the  appellant  suffered  an 
actual  loss  because  of  the  purchase  price  paid  for 
the  property,  the  appellee  positively  denied  that 
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the  appellant  had  sustained  any  loss  at  all  in  that 
way. 

2.  In  the  same  paragraph  of  its  brief  the  appel¬ 
lant  says : 

The  sole  question  of  law  in  this  proceed¬ 
ing  is  whether  the  purchase  price  paid  for 
property  was  an  expenditure  made  “for  or 
upon  property”  under  the  Act  of  March  2, 
1919,  as  amended  so  as  to  entitle  appellant 
to  an  award  for  its  loss  *  *  *. 

If  it  should  be  granted  that  this  statement  is  cor¬ 
rect,  the  appellant  still  would  not  be  entitled  to  a 
judgment  unless  it  had  shown  as  a  matter  of  fact 
that  it  had  sustained  a  loss  by  reason  of  purchas¬ 
ing  the  property  in  question.  The  record  in  this 
case,  however,  wholly  fails  to  show  that  any  loss 
actually  was  sustained  by  the  appellant  through 
the  purchase  of  its  mining  property.  This  Court 
can  not  assume  what  the  record  fails  to  show,  nor 
can  it  reverse  the  judgment  of  the  lower  court  on 
the  basis  of  a  surmise. 

3.  At  page  6  of  its  brief  the  appellant  says  that 
after  this  Court’s  decision  in  Work  v.  United  States 
ex  r el.  Rives  (54  App.  D.  C.  84),  the  Secretary  of 
the  Interior  took  cognizance  of  the  decision  and 
made  a  report  to  Congress  showing  how  much  addi¬ 
tional  appropriation  was  necessary  to  meet  such 
decision,  and  that  Congress,  recognizing  the  valid¬ 
ity  of  the  decision  of  this  Court,  struck  out  any 
limitation  of  the  appropriation  (i.  e.,  $8,500,000) 
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and  left  the  appropriation  in  the  amount  of 
$50,000,000. 

The  appellant  concludes,  apparently,  that  this 
action  by  Congress  was  tantamount  to  an  admission 
of  its  intention  in  the  act  of  March  2,  1919,  to  pro¬ 
vide  for  a  refund  of  money  spent  in  the  purchase  of 
land. 

The  appellee,  however,  draws  a  contrary  con¬ 
clusion.  In  the  opinion  of  the  appellee  the  state¬ 
ment  made  shows  that  Congress,  in  declaring  in 
section  5  of  the  1919  act  that  the  payments  and  dis¬ 
bursements  made  under  its  provisions  should  “in 
no  event  exceed  the  sum  of  $8,500,000”  did  not  in¬ 
tend  that  payment  vr as  to  be  made  for  mining  prop¬ 
erties  purchased  by  claimants,  or  for  interest  on 
borrowed  money,  but  that  it  thereafter  was  forced 
to  make  an  additional  appropriation  because  of  a 
construction  placed  upon  the  1919  act  by  the  courts 
which  Congress  had  not  contemplated,  and  for 
which  no  provision  had  been  made. 

4.  The  appellee  also  is  unable  to  agree  with  the 
following  statement  made  at  page  7  of  the  appel¬ 
lant’s  brief: 

When  the  Supreme  Court  of  the  United 
States  later  decided  that  the  Supreme  Court 
of  the  District  and  this  Court  were  without 
jurisdiction,  Congress  again  indicated  its  in¬ 
tention  to  pay  appellant  and  others  in  like 
situation  by  passing  the  statute,  hereinbe¬ 
fore  quoted,  of  February  13th,  1929.  This 
statute  restored  the  situation  where  this 
Court  had  jurisdiction  *  *  *. 
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The  appellee  finds  nothing  in  the  act  of  February 
13, 1929,  indicating  an  intention  on  the  part  of  Con¬ 
gress  to  pay  the  appellant  and  others  in  a  like  situa¬ 
tion  for  lands  purchased  and  retained  by  them. 
Nor  does  the  statute  restore  “the  situation  where 
this  Court  had  jurisdiction. ”  The  1929  act  restored 
nothing,  as  prior  to  its  passage  the  courts  had  no 
jurisdiction  whatever  over  war-minerals  cases. 

5.  From  pages  7  to  14  of  its  brief  the  appellant 
discusses  the  definition  of  various  words.  This  fea¬ 
ture  of  the  case  is  discussed  under  another  heading 
of  the  appellee’s  brief. 

6.  In  deciding  the  case  of  Work  v.  United  States 
ex  rel.  Eives  (267  U.  S.  175, 181)  the  Supreme  Court 
of  the  United  States  said : 

The  Interior  Department  had  held  from 
the  ‘beginning  that  this  proviso  did  not 
embrace  money  spent  for  real  estate  or  min¬ 
ing  rights.  The  ruling  was  based  in  part  at 
least  on  the  legislative  history  of  the  bill, 
which  showed  that  it  originally  contained  an 
express  provision  for  expenditures  for  real 
estate  as  a  proper  element  in  calculating  the 
net  losses  to  be  reimbursed,  and  that  this 
provision  was  objected  to  as  involving  too 
speculative  a  subject  matter  and  it  was 
stricken  out. 

At  page  14  of  its  brief  the  appellant  attacks  this 
finding  of  the  Supreme  Court. 

The  answer  is  that  the  legislative  history  of  the 
act  of  March  2,  1919,  has  not  changed  since  the 
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Supreme  Court  rendered  its  decision,  and,  there¬ 
fore,  the  finding  of  that  court,  as  quoted  above, 
must  be  deemed  conclusive  in  construing  the  1919 
act. 

: 

The  Supreme  Court  also  said  at  page  181  of  the 
same  decision  that  section  5  of  the  1919  a6t  con- 

i 

f erred  “a  gratuity  based  on  equitable  and  moral 
considerations.” 

In  the  face  of  this  direct  statement  by  that  court 
the  argument  of  the  appellant  to  the  contrary, 
based  upon  the  act  of  October  5,  1918,  is  unavail¬ 
ing.  The  brief  filed  by  the  appellee  in  the  so-called 
“ Chestatee  case ”  referred  to  by  the  appellant  at 
page  15  of  its  brief,  answers  the  appellant’s  argu¬ 
ment  respecting  the  act  of  October  5,  1918. 

7.  At  page  16  of  its  brief  the  appellant  says : 

But  what  this  Court  is  deciding  is  the  legal 
question  of  the  right  to  recover  for  the  loss 
of  property  purchased  under  the  provisions 
of  the  Act — (i.  e.,  the  act  of  March  2i  1919). 

The  appellant  evidently  has  misapprehended  the 

:  • 

functions  of  this  Court.  What  this  Court  is  decid¬ 
ing  is  whether  or  not  the  trial  court  committed  re- 

i 

versible  error  in  its  decision  of  March  7,  1930, 
dismissing  the  appellant’s  petition  (R.  28),  an 
issue  which  this  Court  must  determine  from  the 
record. 

From  the  record  now  before  the  Court  “the  legal 
question  of  the  right  to  recover  for  the  loss  of  prop¬ 
erty  purchased”  under  the  provisions  of  the  1919 
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act  is  a  moot  question  only,  as  there  is  nothing  in 
the  record  to  show  that  the  appellant  ever  suffered 
such  a  loss. 

Certainly  the  trial  court  is  not  to  be  reversed  on 
the  basis  of  a  moot  question. 

It  is  quite  true,  as  stated  by  the  appellant,  that 
the  Secretary  of  the  Interior  found  that  the  appel¬ 
lant  had  suffered  “  net  losses  otherwise  the  Secre¬ 
tary  would  not  have  awarded  and  paid  $15,257.31  to 
the  appellant  in  settlement  of  its  claim.  (R.  14.) 
But  the  Secretary  did  not  find  that  the  appellant 
suffered  any  loss  whatever  by  reason  of  the  pur¬ 
chase  of  its  mining  property. 

Under  a  prior  heading  of  this  brief  appellee  said 
that  there  is  no  question  arising  under  the  War 
Minerals  Act  now  before  the  Court  for  determi¬ 
nation.  The  appellant’s  brief  only  serves  to 
emphasize  the  accuracy  of  that  statement. 

VIII 

The  act  of  March  2,  1919,  was  construed  by  lawyers  of 
ability,  and  by  those  who  were  in  a  position  to  know  the 
intention  which  Congress  sought  to  express 

In  determining  whether  or  not  the  construction 
placed  upon  the  act  of  March  2, 1919,  which  is  now 
under  discussion,  was  correct,  it  is  believed  that  the 
court  will  attach  some  importance  to  the  personal 
and  legal  qualifications  of  those  who  were  respon¬ 
sible  for  it. 

The  Secretaries  of  the  Interior  who  first  con¬ 
strued  the  act,  and  whose  construction  subsequently 
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was  approved  and  followed  by  their  successors  in 
office,  were  Secretaries  Franklin  K.  Lane,  John 
Barton  Payne,  and  Albert  B.  Fall. 

Secretary  Lane  was  a  lawyer  of  distinction,  hav¬ 
ing  the  degree  of  LL.  D.  from  two  prominent  uni¬ 


versities.  In  the  course  of  his  extensive  public  and 


professional  career  he  had  been  corporation  coun¬ 


sel  for  the  city  of  San  Francisco  and  a  member  of 
the  Interstate  Commerce  Commission. 


Secretary  Payne  had  been  the  President  of  the 
Chicago  Law  Institute;  he  had  served  for  some 
years  as  a  judge  of  the  Superior  Court  of  Cook 
County,  Illinois,  and  he  had  been  general  counsel 
for  the  United  States  Shipping  Board  Emergency 
Fleet  Corporation  and  for  the  United  States  Rail¬ 


road  Administration. 


Secretary  Fall  had  served  twice  as  the  Attor¬ 
ney  General  of  New  Mexico,  and  had  been  an  asso¬ 
ciate  justice  of  the  Supreme  Court  of  that  State. 
He  also  had  been  a  member  of  the  United  States 

i 

Senate  when  the  act  of  March  2,  1919,  was  dis¬ 
cussed  and  passed  by  that  body. 

The  constructions  which  these  Secretaries  of  the 


Interior  placed  upon  the  various  provisions  of  sec¬ 
tion  5  of  the  1919  act  were  not  perfunctory.  Hear¬ 
ings  and  rehearings  were  frequently  held  before 
them  in  the  course  of  the  adjustment  of  the  1,268 
claims  filed  by  war  minerals  claimants,  and  every 
phase  of  section  5  of  the  War  Minerals  Act  was 
discussed  before  them  and  was  considered  and 


determined  by  them  in  person. 
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In  the  organization  of  the  War  Minerals  Relief 
'Commission,  to  aid  the  Secretary  in  the  adminis¬ 
tration  of  the  1919  act,  care  was  taken  to  select 
men  as  members  of  the  commission  who  were  espe¬ 
cially  qualified  for  the  position.  The  commission 
as  first  organized  was  composed  of  three  members. 
The  Chairman  was  the  Hon.  John  F.  Shafroth, 
who  had  been  a  member  of  the  United  States  Sen¬ 
ate  when  the  act  of  March  2,  1919,  was  passed. 
Another  member  was  the  Hon.  Martin  D.  Foster, 
who  had  been  a  member  of  the  House  of  Represent¬ 
atives  at  that  time.  These  gentlemen,  while  mem¬ 
bers  of  the  two  Houses  of  Congress,  had  had  much 
to  do  with  the  preparation  and  passage  of  the  law. 
Mr.  Foster  was  a  member  of  the  conference  com¬ 
mittee  which  reported  the  bill  to  the  House. 

Later  the  commission  was  reorganized  and 
placed  under  the  charge  of  one  commissioner,  the 
Hon.  Ira  E.  Robinson,  who  formerly  had  been  an 
associate  justice  of  the  Supreme  Court  of  West 
Virginia. 

The  commissioners  all  agreed  with  the  Secreta¬ 
ries  of  the  Interior  that  section  5  of  the  1919  act 
should  not  be  construed  as  authorizing  awards  on 
account  of  the  payment  of  interest  on  borrowed 
money*  or  on  account  of  money  expended  in  the 
purchase  of  land.  This  view  also  met  with  the  ap¬ 
proval  of  the  Solicitor  of  the  Interior  Depart¬ 
ment — himself  a  former  judge — and  with  the  ap¬ 
proval  of  the  Attorney  General  of  the  United 
States. 
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When  we  add  that  the  conclusions  reached  by  this 
array  of  able  lawyers  and  experienced  men  have  re¬ 
mained  unchallenged  by  Congress  for  eleven  years,, 
it  is  hard  to  believe  that  they  were  otherwise  than 
right. 

Accordingly  the  appellee,  the  Secretary  of  the 
Interior,  respectfully  submits  that  the  judgment 
appealed  from  should  be  affirmed. 

E.  C.  Finney, 

Solicitor,  Interior  Department . 

O.  H.  Graves, 

Assistant  to  the  Solicitor. 
Victor  H.  Wallace, 

Attorney. 

G.  A.  Iverson, 

Special  Assistant  to  the  Attorney  General, 

Of  Counsel.. 
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ADMINISTRATION  OF  WAR  MINERALS  RELIEF  ACT 


SECTION  A 

i 

i 

LETTER  OF  TRANSMITTAL 

Department  of  the  Interior, 
Washington,  November  Ilf.,  1928. 

The  President  of  the  Senate. 

Sir:  In  compliance  with  Senate  Resolution  263,  Seventieth  Con¬ 
gress,  first  session,  I  have  the  honor  to  transmit  herewith  copies  of 
rules,  regulations,  and  promulgations  'which  have  been  followed  in 
the  administration  of  what  is  known  as  the  war  minerals  relief 
statute,  contained  in  section  5  of  the  act  of  March  2, 1919,  as  amended, 
together  with  opinions  as'  to  the  law  which  have  been  rendered  by 
the  War  Minerals  Relief  Commission  or  Commissioners,  the  At¬ 
torney  General,  and  the  Solicitor  for  the  Department  of  the  Interior, 
as  the  same  are  found  in  the  records  of  the  War  Minerals  Relief 
Commission. 

It  is  believed  that  the  copies  furnish  a  complete  record  of  opinions 
rendered  by  the  Attorney  General  and  the  Solicitor  for  the  Depart¬ 
ment  of  the  Interior,  and  a  complete  record  of  the  important  rules, 
regulations,  and  promulgations  by  the  Secretary  of  the  Interior  and 
the  commission.  Decisions  as  to  minor  questions  were  not  always 
promulgated  by  special  circular  or  note,  and  some  can  be  found  only 
in  the  record  of  the  particular  claim  in  which  they  arose.  It  may 
be,  therefore,  that  in  the  examination  of  the  1,268  claims  some  minor 
questions  were  met  which  are  not  covered  by  this  report.  It  is  not 
believed  that  any  important  decision  or  document  has  been  omitted. 
In  a  few  of  the  larger  claims  involving  many  intricate  questions  the 
full  text  of  final  decisions  is  given  in  order  that  the  treatment  of 
the  questions  may  be  shown. 

While  not  called  for  in  the  Senate  resolution,  there  are  transmitted 
copies  of  the  annual  reports  to  Congress  for  the  years  1919,  1920, 
1921,  and  1922.  These  reports  cover  administration  of  the  original 
act  and  the  early  period  of  the  amended  act,  when  many  of  the 
policies  which  were  to  govern  w*ere  adopted. 

Very  truly  yours, 

Roy  O.  West. 
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SENATE  RESOLUTION  263 


In  the  Senate  of  the  United  States, 

1  May  28  ( calendar  day ,  May  29) ,  1928. 

Whereas  the  Attorney  General  of  the  United  States  has  advised  the 
Secretary  of  the  Interior  against  the  further  administration  of  sec¬ 
tion  5  of  the  act  of  March  2,  1919,  as  amended,  generally  known  as 
the  war  minerals  relief  statute ;  and 

Whereas  claimants  thereunder  are  demanding  adjudication:  There¬ 
fore  be  it 

Resolved,  That  the  Secretary  of  the  Interior  is  hereby  requested 
to  transmit  to  the  Senate  copies  of  all  rules,  regulations,  and  promul¬ 
gations  which  have  been  followed  in  the  administration  of  said  stat¬ 
ute,  together  with  all  opinions  as  to  the  law  which  have  been  rendered 
by  commissions  or  commissioners,  Solicitors  of  the  Department  of 
the  Interior  or  their  assistants,  and  Attorneys  General  of  the  United 
States  or  their  solicitors  or  assistants. 

Attest : 
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Edwin  P.  Thayer,  Secretary. 


SECTION  B 


REGULATIONS,  RULES,  BLANK  FORMS— INSTRUCTIONS 
TO  EXAMINERS,  ENGINEERS,  AUDITORS— SAMPLE  EN¬ 
GINEERS’  AND  AUDITORS’  REPORTS 

i 

Department  of  the  Interior 
REGULATIONS 

SETTLEMENT  OF  NET  LOSSES  IN  PRODUCING  AND  PREPARING  TO 
PRODUCE  MANGANESE,  CHROME,  PYRITES,  AND  TUNGSTEN 

Section  5  of  the  act  of  Congress  entitled  “An  act  to  provide  relief 
in  cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes,”  approved  March  2,  1919,  permits  the  settlement’ 
by  the  Secretary  of  the  Interior  of  net  losses  incurred  in  producing, 
and  preparing  to  produce,  manganese,  chrome,  pyrites,  or  tungsten, 
which  section  5  is  as  follows : 

Sec.  5.  That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized 
to  adjust,  liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any 
person,  firm,  or  corporation,  by  reason  of  producing  or  preparing  to  produce, 
either  manganese,  chrome,  pyrites,  or  tungsten  in  compliance  with  the  request 
or  demand  of  the  Department  of  the  Interior,  the  War  Industries  Board,  the 
War  Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation 
to  supply  the  urgent  needs  of  the  Nation  in  the  prosecution  of  the  war;  said 
minerals  being  enumerated  in  the  act  of  Congress  approved  October  5,  1918, 
entitled  “An  act  to  provide  further  for  the  national  security  and  defense  by 
encouraging  the  production,  conserving  the  supply,  and  controlling  the  dis¬ 
tribution  of  those  ores,  metals,  and  minerals  which  have  formerly  been  largely 
imported,  or  of  which  there  is  or  may  be  an  inadequate  supply.” 

The  said  Secretary  shall  make  such  adjustments  and  payments  in  each  case 
as  he  shall  determine  to  be  just  and  equitable ;  that  the“decision  of  said  Secre¬ 
tary  shall  be  conclusive  and  final,  subject  to  the  limitation  hereinafter  pro¬ 
vided;  that  all  payments  and  expenses  incurred  by  said  Secretary,  including 
personal  services  traveling  and  subsistence  expenses,  supplies,  postage,  printing, 
and  all  other  expenses  incident  to  the  proper  prosecution  of  this  work,  both  in 
the  District  of  Columbia  and  elsewhere,  as  the  Secretary  of  the  Interior  may 
deem  essential  and  proper,  shall  be  paid  from  the  funds  appropriated  by  the 
said  act  of  October  5,  1918,  and  that  said  funds  and  appropriations  shall  con¬ 
tinue  to  be  available  for  said  purpose  until  such  time  as  the  said  Secretary 
shall  have  fully  exercised  the  authority  herein  granted  and  performed  and 
completed  the  duties  hereby  provided  and  imposed :  Provided ,  however ,  That  the 
payments  and  disbursements  made  under  the  provisions  of  this  section  for  and 
in  connection  with  the  payments  and  settlements  of  the  claims  herein  described, 
and  the  said  expenses  of  administration  shall  in  no  event  exceed  the  sum  of ' 
-$8,500,000:  And  provided  further ,  That  said  Secretary  shall  consider,  approve, 
and  dispose  of  only  such  claims  as  shall  be  made  hereunder  and  filed  with  the 
Department  of  the  Interior  within  three  months  from  and  after;  the  approval  of 
this  act :  And  provided  further ,  That  no  claim  shall  be  allowed  or  paid  by  said 
Secretary  unless  it  shall  appear  to  the  satisfaction  of  the  said  Secretary  that 
the  expenditures  so  made  or  obligations  so  incurred  by  the  claimant  were  made 
in  good  faith  for  or  upon  property  which  contained  either  manganese,  chrome, 

3 


4 


ADMINISTRATION  OF  WAR  MINERALS  RELIEF  ACT 


pyrites,  or  tungsten  in  sufficient  quantities  to  be  of  commercial  importance: 
And  provided  further.  That  no  claims  shall  be  paid  unless  it  shall  appear  to  the 
satisfaction  of  said  Secretary  that  moneys  were  invested  or  obligations  were 
incurred  subsequent  to  April  6,  1917,  and  prior  to  November  12,  1918,  in  a 
legitimate  attempt  to  produce  either  manganese,  chrome,  pyrites,  or  tungsten 
for  the  needs  of  the  Nation  for  the  prosecution  of  the  war,  and  that  no  profits 
of  any  kind  shall  be  included  in  the  allowance  of  any  of  said  claims,  and  that 
no  investment  for  merely  speculative  purposes  shall  be  recognized  in  any  man¬ 
ner  by  said  Secretary :  And  provided  further ,  That  the  settlement  of  any  claim 
arising  under  the  provisions  of  this  section  shall  not  bar  the  United  States 
Government,  through  any  of  its  duly  authorized  agencies,  or  any  committee  of 
Congress  hereafter  duly  appointed,  from  the  right  to  review  of  such  settlement, 
nor  the  right  to  recover  any  money  paid  by  the  Government  to  any  party  under 
and  by  virtue  of  the  provisions  of  this  section,  if  the  Government  has  been 
defrauded,  and  the  right  of  recovery  in  all  such  cases  shall  extend  to  the 
executors,  administrators,  heirs,  and  assigns  of  any  party. 

That  a  report  of  all  operations  under  this  section,  including  receipts  and  dis¬ 
bursements,  shall  be  made  to  Congress  on  or  before  the  first  Monday  in  Decem¬ 
ber  of  each  year. 

That  nothing  in  this  section  shall  be  construed  to  confer  jurisdiction  upon 
any  court  to  entertain  a  suit  against  the  United  States :  Provided  further.  That 
in  determining  the  net  losses  of  any  claimant  the  Secretary  of  the  Interior 
shall,  among  other  things,  take  into  consideration  and  charge  to  the  claimant 
the  then  market  value  of  any  ores  or  minerals  on  hand  belonging  to  the 
claimant,  and  also  the  salvage  or  usable  value  of  any  machinery  or  other 
appliances  which  may  be  claimed  was  purchased  to  equip  said  mine  for  the 
purpose  of  complying  with  the  request  or  demand  of  the  agencies  of  the 
Government  above  mentioned  in  the  manner  aforesaid. 

(1)  All  claims  must  be  in  writing,  contain  a  statement  of  the  facts  upon 
which  a  liability  of  the  Government  for  losses  is  based  and  a  detailed  state¬ 
ment  of  the  losses  sustained.  It  must  be  subscribed  and  sworn  to  before  a 
notary  public  or  clerk  of  a  court  of  record. 

(2)  Each  claim,  together  with  two  copies  thereof,  must  be  filed  in  the  office 
of  the  Secretary  of  the  Interior.  Washington,  D.  C.,  within  three  months  from 
and  after  the  approval  of  said  act,  i.  e.,  on  or  before  June  2,  1919. 

(3)  Claims  for  losses  can  not  be  considered  which  relate  to  any  other 
minerals. 

(4)  There  can  be  adjusted,  liquidated,  and  paid  only  such  net  losses  as  have 
been  suffered  by  any  person,  firm,  or  corporation  by  reason  of  producing,  or 
preparing  to  produce,  any  of  said  minerals  in  compliance  with  the  request  or 
demand  of  the  Department  of  the  Interior,  the  War  Industries  Board,  the  War 
Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation  to 
supply  the  urgent  needs  of  the  Nation  in  the  prosecution  of  the  war. 

(5)  No  claim  can  be  allowed  unless  the  expenditures  made  or  obligations 
incurred  were  subsequent  to  April  6.  1917,  and  prior  to  November  12,  191S,  in  a 
legitimate  attempt  to  produce  any  of  said  minerals  for  the  needs  of  the  Nation 
for  the  prosecution  of  the  war. 

(6)  No  profits  of  any  kind  shall  be  included  in  any  claim  and  no  investment 
for  merely  speculative  purposes  will  be  recognized. 

(7)  Any  claimant  may  on  or  before  the  2d  day  of  June.  1919,  file  with  the  War 
Minerals  Relief  Commission  an  argument  or  brief  in  support  of  the  claim. 

(S)  If  any  claimant  desires  a  hearing  upon  the  case,  notice  to  that  effect 
should  be  given  the  commission  before  June  2,  1919,  so  that  a  place  may  be 
selected  and  time  fixed  for  such  hearing. 

A  questionnaire  to  be  executed  under  oath  by  the  claimant  of  claim¬ 
ant  setting  out  the  facts  on  which  the  claim  is  based  is  inclosed  here¬ 
with,  together  with  three  copies  thereof.  This  questionnaire,  with 
two  copies  thereof,  must  be  returned  to  the  War  Minerals  Relief 
Commission,  room  2131,  Interior  Department  Building,  Washing¬ 
ton,  D.  C. 

Franklin  K.  Lane, 

Secretary  of  the  Interior. 
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Department  of  the  Interior 
QUESTIONNAIRE 

QUESTIONS  TO  BE  ANSWERED  BY  THOSE  CLAIMING  RELIEF  FOR 
LOSSES  SUSTAINED  IN  PRODUCING  OR  PREPARING  TO  PRODUCE 
MANGANESE,  CHROME,  PYRITES,  OR  TUNGSTEN,  UNDER  THE 
ACT  OF  CONGRESS  ENTITLED  “AN  ACT  TO  PROVIDE  RELIEF  IN 
CASES  OF  CONTRACTS  CONNECTED  WITH  THE  PROSECUTION 
OF  THE  WAR,  AND  FOR  OTHER  PURPOSES,”  APPROVED  MARCH 
2,  1919 

manganese,  chrome,  pyrites,  and  tungsten 

(No  claims  for  any  other  minerals  can  be  considered) 

If  there  is  not  sufficient  space  after  any  question  in  which  to  fully 
answer,  extend  the  same  on  a  separate  sheet  and  attach  as  a  page  at 
the  end  of  this  questionnaire,  clearly  indicating  to  which  question  the 
additional  data  refers. 

1.  What  is  the  name  of  the  person,  firm,  or  corporation  making  claim  under 

this  act? - - - i - 

2.  (a)  If  a  person,  give: 

(1)  Name - i - 

(2)  Age  - i - 

(3)  Residence  _ i - 

(4)  Regular  occupation  - 1 - 

(6)  If  a  firm  or  corporation,  give: 

(1)  Date  and  place  of  organization,  or  incorporation _ _ _ _ 


(2)  Names  of  officers,  or  copartners. 


(3)  Character  of  business  conducted  since  the  organization  __ 


(4)  Location  of  main  office - 

(5)  Name  and  position  of  officer  filing  this  claim 


(6)  Authorized  capital  - 

(7)  Stock  and  bonds  issued 


(S)  Describe  the  property  operated 


(9)  Capital  actually  paid  in  cash _ 1 _ 

3.  What  experience  has  the  claimant  had,  and  with  what  results: 
(a)  In  the  mining  of  the  particular  minerals  covered  by  this  claim? 


(&)  In  any  other  kind  of  mining? 


4.  For  the  production  of  what  mineral  did  claimant  began  mining?. 


5.  When  did  claimant  first  undertake  the  mining  or  preparation  for  mining 
of  any  of  said  mineral's  and  what  was  done  in  pursuance  thereof? _ 


6.  Did  claimant  enter  into  any  written  contract  with  the  Interior  Depart¬ 
ment,  the  War  Industries  Board,  the  War  Trade  Board,  the  Shipping  Board, 
or  the  Emergency  Fleet  Corporation  (hereinafter  referred  to  as  “Government 
agencies”),  or  with  any  officer,  agent,  or  employee  thereof  for  the  production 

of  manganese,  chrome,  pyrites,  or  tungsten? _ ■ _ 

If  so,  attach  hereto  copy  of  such  contract. 

7.  If  claimant  had  any  correspondence  with  any  of  said  Government  agencies, 
or  any  officer,  agent,  or  employee  thereof,  relative  to  the  producing  or  preparing 
to  produce  any  of  the  minerals  above  named,  attach  copies  of  all  letters  and 
telegrams  sent  to  and  received  from  any  of  said  Government  agencies,  its  offi¬ 
cers,  agents,  or  employees  concerning  the  same. 
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8.  Did  any  of  said  Government  agencies,  or  any  of  the  officers,  agents,  or 
employees  thereof,  request  or  demand  that  claimant  produce  or  prepare  to  pro¬ 
duce  any  of  the  above-named  minerals? _  If  so,  state: 

(1)  When  and  where  such  request  or  demand  was  made  and  by  whom? _ 


(2)  Who  were  present  at  the  time  of  the  making  of  the  same?, 


(3)  What  was  said  by  each  of  the  parties  as  to  the  same?, 


9.  What  induced  claimant  to  undertake  the  production  of  any  of  the  above- 
mentioned  minerals? _ _ 


10.  (a)  Wh6n  did  claimant  begin  to  produce  or  prepare  to  produce  any  of 

the  minerals  above  referred  to? _ 

(b)  What  preparation  was  made? _ 


11.  Did  claimant  agree  to  supply  any  foreign  government,  corporation,  part¬ 
nership,  or  individual  with  any  of  the  minerals  above  enumerated? _ 

If  so,  give  details _ 


12.  What  mine  or  mines  did  claimant  develop  for  the  production  of  any  of 
said  minerals,  and  where  are  they  situate? _ _ _ 


13.  If  claimant  was  the  purchaser,  owner,  or  lessee  of  the  mines  described, 
give  a  synopsis  of  the  terms  of  the  purchase,  lease,  contract,  option,  or  convey¬ 
ance,  including  the  dates,  consideration,  and  royalties  agreed  upon _ 


14.  If  claimant  expended  any  money  in  the  purchase  of  machinery,  equip¬ 
ment,  or  appliances,  state: 

(1)  When?. _ 

(2)  Character  of  the  machinery,  equipment,  and  appliances  and  name  and 

place  of  business  of  person  from  whom  purchased _ 


(3)  Make  an  itemized  statement  of  the  cost  of  the  same;  also  the  cost  of 
transportation  thereof  to  the  mine _ 


15.  Give  an  itemized  statement  of  the  date  and  amount  of  expenditures  and 
obligations  incurred  for  the  development  of,  and  for  improvements  on,  the 
property  other  than  those  specified  in  question  No.  14 _ 


16.  (a)  Is  claimant  still  operating  the  mine,  and  if  so,  is  it  the  intention  to 

continue  the  operation  of  the  same? _ 

(b)  If  not  now  operating,  does  claimant  expect  to  resume  operations? _ __ 


17.  If  not  intending  to  resume  operations,  does  claimant  intend  to  sell  the 
machinery,  equipment,  or  other  appliances  so  purchased  to  equip  said  mine  for 
the  purpose  of  complying  with  the  request  or  demand  of  any  of  said  Govern¬ 
ment  agencies? _ 

In  such  event  itemize  the  reasonable  salvage  or  usable  value  thereof - 


IS.  Did  claimant  spend  any  money  in  the  construction  of  roads  to  the  mines? 

-  If  so,  describe  briefly  the  length  and  character  of  each,  the  amount 

of  money  so  expended  thereon,  and  when  construction  thereof  was  begun  and 
completed _ _ _ 


19.  If  claimant  produced  any  of  said  minerals  within  the  following  periods, 
state  the  quanitiy,  grade,  and  cost  of  production  thereof : 

(a)  Prior  to  April  6,  1917 _ 


(b)  From  April  6.  1917,  to  November  11,  1918,  inclusive 


(c)  After  November  11,  1918 


20.  Did  claimant  make  any  sales  or  shipments  of  any  of  said  minerals? 

-  If  so,  give  name  of  purchasers,  quantity  and  grade  of  said  minerals, 

and  consideration  received  therefor  during  the  following  periods: 

(a)  Prior  to  April  6,  1917 _ _ _ 
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(&)  From  April  6,  1917,  to  November  11,  1918,  inclusive - 


(c)  After  November  11.  1918 - - 

21.  If  claimant  has  any  of  said  minerals  on  hand,  state  where  the  same  are, 
together  with  the  character,  grade,  market,  and  estimated  value  thereof,  on 
November  11.  1918,  and  at  the  present  time _ _ 


22.  Give  an  itemized  statement  of  all  profits  made  by  claimant  in  the  sale 

of  any  of  the  minerals  above  mentioned  during  the  period  from  April  6,  1917, 
to  November  11.  191S,  inclusive,  and  from  all  other  products  or  related  sources 
during  said  period - 1 - 

23.  Give  an  itemized  statement  of  losses  sustained  by  claimant  in  producing 

and  preparing  to  produce  any  of  the  above-mentioned  minerals,  and  when 
the  same  occurred - : - 

24.  Are  claimant’s  transactions  recorded  in  properly  kept  account  books, 

and.  if  so,  where  can  they  be  examined? _ 1 - 


25.  (a-)  To  what  extent  is  claimant’s  property  developed?. 


(b)  Can  a  reasonable  estimate  be  made  as  to  the  quantity  and  quality  of 
the  minerals  not  yet  produced? _  If  so.  make  such  estimate _ 


26.  Does  the  property,  the  development  of  which  was  undertaken  by  claim¬ 
ant.  contain  manganese,  chrome,  pyrites,  or  tungsten  in  sufficient  quantities  to 

be  of  commercial  importance? _  Does  it  contain  other  minerals? 

_  If  so.  give  estimate  of  quantity,  assays  thereof,  and  estimated 

value  per  ton  of  such  other  minerals _ 1 _ 


27.  (a)  What  amount  and  rate  of  interest  did  claimant  pay  on  loans  used 
in  the  production  and  preparation  for  production  of  any  of  the  above-enu¬ 
merated  minerals? - i _ 


(b)  Are  such  amounts  of  interest  included  in  your  estimate  of  losses? _ 

28.  What  charges,  if  any,  were  made  in  either  money  or  stock  for  financing 
claimant's  undertaking? _ i _ 


29.  If  such  undertaking  was  by  a  corporation  or  company,  what  salaries  of 

the  officers  were  agreed  to  be  paid? _ _ _ 

-  —  —  — - ——  —  —  —  -  -  - - - - —  — —  —  —  — - —  —  ^  — - —  —  —  —  — 

30.  If  undertaken  by  an  individual  or  partnership,  state  the  amount  of 
salary  agreed  to  be  given  to  the — 

( 1 )  Superintendents _ | _ 


(2)  Engineers. 


(3)  Other  skilled  labor 


(4)  Price  per  day  agreed  to  be  paid  for  ordinary  labor _ _ 

31.  Were  any  dividends  paid? _ _  If  so,  how  many,  the  amount, 

and  the  percentage  of  each? _ , _ 


32.  Attach  copies  of  all  contracts — 

(1)  For  the  financing  of  the  enterprise. 

(2)  By  which  moneys  were  to  be  raised  for  the  enterprise. 

(3)  For  the  sales  of  the  minerals  to  be  produced. 

33.  Give  name  and  amount  of  stock  owned  by  each  stockholder  owning  more 

than  5  per  cent  of  the  stock  of  the  company _ _ 


34.  At  the  time  claimant  determined  to  produce  any  of  said  minerals  did 
claimant  contemplate  presenting  a  claim  against  the  Government  in  case  losses 

were  incurred? _  If  so,  what  information  did  claimant  give  to  any 

of  said  governmental  agencies,  or  their  officers,  agents,  or  employees  relative 
to  the  same?  _ i _ 


If  by  letters,,  attach  copies. 
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35.  Did  claimant  consult  with  any  of  said  governmental  agencies  or  their 
officers,  agents,  or  employees  as  to  the  machinery  to  be  bought,  the  land  to  be 
leased  or  purchased,  or  the  buildings  to  be  constructed? _ 


If  so,  when  ? _ 

With  whom? _ 

What  was  said? 


What  conclusion  was  arrived  at? 


36.  Did  claimant  pay  to  any  employees  any  damages  for  personal  injuries 

sustained  in  the  work  of  producing  any  of  said  minerals? _  If  so, 

how  much? _ _ _ 


37.  Attach  to  this  questionnaire  an  itemized  statement  of  all  expenditures 
and  receipts  and  all  assets  now  on  hand. 

3S.  The  following  affidavit  must  be  made  out  regarding  the  statements  made 
in  answer  to  the  foregoing  questions : 

State  of  _ 

County  of _ _  ss: 

_ _  of  lawful  age,  being  duly  sworn,  deposes 

and  says: 

That  he  is  the  - 

(Claimant,  or  president,  or  treasurer  of  company.) 


in  the  application  for  relief  before  the  Secretary  of  the  Interior  for  net 

losses  sustained  in  producing,  or  preparing  to  produce,  _ 

under  the  act  of  Congress  aforesaid,  approved  March  2,  1919. 

That  he  has  read  each  of  the  questions  in  the  foregoing  questionnaire  and 
has  read  the  answers  thereto  and  the  statements  made  and  attached  in  refer¬ 
ence  to  the  same.  That  the  said  answers  and  statements  therein  and  attached 
are  true. 


Subscribed  and  sworn  to  before  me  this - day  of - ,  A.  D.  1919. 


MEMORANDUM  TO  ENGINEERS 

It  is  thought  desirable  to  furnish  the  field  engineers  with  certain 
information  Telative  to  their  work  with  the  War  Minerals  Relief 
Commission  in  order  that  they  may  be  thoroughly  conversant  with 
the  situation. 

Certain  rulings  by  the  commission  are  cited  and  suggestions  made 
by  examiners  and  engineers,  all  of  which  should  assist  the  field  en¬ 
gineers  to  prepare  reports  more  suitable  to  the  needs  of  the  commis¬ 
sion  and  at  the  same  time  lighten  their  labors  by  removing  uncer¬ 
tainty  regarding  what  is  essential  and  what  nonessential. 

The  more  important  rulings  and  suggestions  are  given  below : 

(1)  Work  to  which  the  act  applies. — The  war  minerals  relief  act 
applies  to  mining  operations  only,  consequently  claims  for  losses  sus¬ 
tained  in  connection  with  metallurgical  work  can  not  be  considered. 

(2)  Purchase  of  property ,  etc. — The  purchase  price  of  property, 
leases,  or  options  will  not  be  allowed. 

(3)  Compensation  for  personal  services. — The  commission  con¬ 
siders  that  it  should  make  no  allowance  other  than  a  fair  amount  cov¬ 
ering  expenses  of  claimant  while  engaged  on  property  which  has 
commercial  importance  and  which  is  the  basis  of  his  claim. 

(4)  Government  request  or  demand. — According  to  the  Attorney 
General’s  decision,  “  no  claim  based  upon  a  general  appeal  or  solici¬ 
tation  is  authorized  by  it  (the  act),  but  to  come  under  the  statute  the 
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claimant  must  have  been  asked  specifically  by  the  Department  of  the 
Interior,  the  War  Industries  Board,  the  War  Trade  Board,  the  Ship¬ 
ping  Board,  or  the  Emergency  Fleet  Corporation  to  produce  or  pre¬ 
pare  to  produce  one  or  more  of  the  four  minerals.  *  *  *  The  stat¬ 

ute  does  not  authorize  the  recognition  of  a  claim  based  upon  a  gen¬ 
eral  solicitation  or  appeal.”  It  is  probable,  however,  that  m  the  case 
where  field  engineers  were  assigned  to  districts  with  the  specific  pur¬ 
pose  of  encouraging  production  that  their  presence  in  the  field  may 
be  considered  sufficient  warrant  for  the  claim  of  encouragement. 

It  is  very  important  that  the  fact  of  request  or  demand  be  covered  as  thor¬ 
oughly  as  possible  by  the  engineer,  particularly  as  to  date,  since  without  a  date 
of  stimulation  a  decision  can  not  be  made.  If  the  engineer  can  not  determine 
whether  or  not  the  agency  which  stimulated  the  claimant  represented  the  Gov¬ 
ernment  he  should  at  least  put  down  a  date  for  an  alleged  stimulation. 

If  date  of  encouragement  can  not  be  determined,  wire  or  write  for 
information. 

(5)  Commercial  deposits. — jSTo  reimbursement  can  be  received  for 
losses  sustained  in  operating  properties  that  do  not  contain  mineral 
in  commercial  quantities. 

The  engineer  should  determine  whether  the  deposit  was  commercial ;  that  is, 
whether  the  operators  could  have  shown  a  profit  at  war-time  prices  had  those 
prices  continued  for  a  reasonable  period.  In  this  connection  he  should  also 
determine : 

(а)  What  portion  of  the  work  after  the  date  of  Government  stimulation 
should  be  charged  to  prospecting.  In  other  words,  how  much  work  was  done 
before  the  ore  was  reached  so  that  mining  could  be  started,  or  so  that  it  was 
evident  there  was  a  deposit  of  commercial  importance?  He  should,  if  possible, 
at  least  determine  the  date  when  the  deposit  began  to  be  considered  commercial. 

(6)  He  should  also  determine,  if  the  operators  produced  ore  after  November 
11,  what  proportion  of  the  development  work  before  November  11  was  respon¬ 
sible  for  the  production  of  ore  after  that  date;  or,  if  contracts  were  made 
before  November  11  to  supply  ore,  what  proportion  of  the  ore  produced  after 
November  11  was  produced  to  fulfill  this  contract,  and  how  much  money  was 
expended  to  produce  it. 

The  commission  will  probably  construe  the  term  “  commercial  im¬ 
portance  ”  as  intended  to  define  properties  carrying  ore  in  such 
amount  and  of  such  grade  that  they  can  reasonably  be  expected,  at 
the  time  exploration  was  undertaken,  to  be  worked  at  a  profit  for 
the  probable  duration  of  the  war. 

(б)  Prospecting  and  testing. — The  expense  of  prospecting  of  prop¬ 
erties  can  not  be  allowed.  Purely  prospecting  expenses  should  be 
segregated  from  expense  of  development,  so  far  as  possible.  Test- 
pit  work  is  not  mining,  nor  is  preliminary  inspection  of  properties 
production  or  preparation  to  produce  mineral.  No  work  done  on  a 
property  by  claimant  before  he  has  decided  it  to  be  of  commercial 
importance  can  be  allowed  under  the  act.  The  commission  wishes 
it  understood  that  they  do  not  feel  authorized  to  recommend  awards 
for  losses  incurred  in  securing  information  concerning  any  property 
or  for  preliminary  expense  which  was  chiefly  intended  to  make  up 
the  minds  of  the  interested  parties  whether  to  embark  On  the  enter¬ 
prise  which  made  the  loss. 

(7)  Segregation  of  properties. — Several  properties  are  often  cov¬ 
ered  by  one  claim  and  the  expenditures  in  the  questionnaire  or 
statements  give  the  sum  total  of  expenditures  for  all  of  the  proper¬ 
ties.  It  is  often  the  case  that  one  or  more  of  the  properties  are  of 
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no  commercial  importance.  It  is  therefore  desirable  to  consider  each 
property  separately.  The  same  treatment  should  be  given  individual 
deposits,  particularly  if  of  considerable  size  and  importance.  The 
net  loss  will  be  the  sum  of  the  net  losses  of  the  separate  properties. 

(8)  Salvage. — Salvage  of  equipment  should  only  cover  that  equip¬ 
ment  purchased  after  the  date  of  stimulation.  If  it  is  not  possible 
for  the  engineer  to  determine  the  earliest  date  of  stimulation,  he 
should  estimate  the  salvage  value  of  equipment  from  the  dates  avail¬ 
able.  Furthermore,  in  considering  salvage  he  should  consider  what 
use,  if  any,  the  equipment  was  put  to  after  November  11. 

Salvage  value  of  ore  depends  upon  several  points,  such  as  present 
market  prices  and  amount  of  ore  on  hand.  Quantities  containing 
less  than  carload  lots  can  not  be  considered  unless  carload  lots  can 
be  made  up  from  neighboring  properties.  If  the  market  price  of 
the  ore  is  not  known,  ask  for  instructions. 

(9)  Character  of  reports. — It  should  be  borne  in  mind  that  the 
field  engineer's  report  is  not  a  purely  mining  report,  but  should  be 
adapted  to  the  needs  of  the  commission;  that  is,  should  give  the 
salient  features  of  the  property  and  operations  that  can  be  used  in 
deciding  the  merits  of  the  claims.  In  the  engineer’s  description  of 
the  property  lie  should  give  the  location  definitely,  but  only  a  brief 
description  of  the  workings  and  character  of  deposit  is  necessary. 
It  is  the  dutv  of  the  engineer  in  the  field  to  determine  whether  or 
not  the  property  is  of  commercial  importance,  and  therefore  the  com¬ 
mission  depends  upon  his  judgment  on  this  point  and  does  not  expect 
to  make  deductions  from  detailed  descriptions  of  geology. 

Engineers’  reports  will  probably  be  submitted  to  claimants  in 
order  that  they  may  register  objections  and  furnish  additional  facts 
#  they  so  desire.  Confidential  reports  may  be  submitted,  but  care 
should  be  exercised  in  the  wording,  as  it  may  be  necessary  to  use 
such  information  in  final  evidence. 

Refrain  from  expressing  decided  opinions.  State  facts  and  draw 
conclusions.  The  truth  is  what  is  desired  regardless  of  whom  it 
favors. 

(10)  Effect  of  stimulation. — The  opinion  of  the  engineer  regard¬ 
ing  what  effect  stimulation  had  upon  the  claimant  is  of  value,  espe¬ 
cially  if  he  can  show  that  the  claimant  had  no  intention  of  stop¬ 
ping  work  at  the  time  he  received  the  Government  stimulation, 
and  whether  or  not  he  increased  his  operations  due  to  Government 
stimulation. 

(11)  Poor  judgment  or  had  management. — It  is  also  the  duty  of 
the  engineer  to  determine  whether  there  was  any  flagrantly  bad 
management  or  poor  judgment  shown  on  the  part  of  the  claimant 
in  operating  the  property  in  question. 

Reports  should  present  the  facts  in  the  case  so  clearly  that  those 
using  them  will  have  no  difficulty  in  following  the  engineer  and  wilt 
at  least  know  definitely  what  his  opinion  is  in  regard  to  each  specific 
case;  what  Government  agent  was  responsible  for  encouragement  or 
stimulation;  the  date  of  encouragement;  commercial  importance  of 
property ;  whether  a  prospect  or  a  producing  property,  salvage  value 
of  equipment  and  ore,  etc.,  are  the  essential  points  for  the  engineer 
to  definitely  decide  upon  and  are  necessary  for  the  proper  handling 
of  the  claims  by  the  board  of  examiners  and  the  commission. 

W.  R.  Crane. 
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Department  of  the  Interior 

BUREAU  OF  MINES 
INSTRUCTION  TO  ENGINEERS 

/  | 

OUTLINE  OF  PRELIMINARY  EXAMINATION 

1.  The  war  minerals  relief  act  specifies  that  no  claim  shall  be 
allowed  unless  expenditures  were  made  “  upon  property  which  con¬ 
tained  either  manganese,  chrome,  pyrites,  or  tungsten  in  sufficient 
quantities  to  be  of  commercial  importance.” 

You  will  please  assume  by  the  term  commercial  importance  ”  it  is 
intended  to  define  properties  carrying  ore  in  such  amount  and  of 
such  grade  that  they  could  be  reasonably  expected  to  be  worked  at 
a  profit  for  the  probable  duration  of  the  war,  at  the  time  exploitation 
was  undertaken. 

Such  reasonable  expectation  should  also  include  return  of  the 
capital  involved  in  its  development,  if  leased,  or  its  purchase  and 
development,  if  purchased  outright  for  the  emergency;  within  such 
probable  duration  of  the  war,  and,  further,  at  the  time  most  of  the 
enterprises  undertaken  by  claimants,  namely,  1918,  a  reasonable 
expectation  of  the  duration  of  the  war  would  not  exceed  two  years. 

If  it  appears  that  the  property  on  which  a  claim  is  made  is  not 
of  commercial  importance  according  to  this  definition,  will  you  please 
report  the  same  and  await  instructions  as  to  whether  to  proceed 
further  with  the  examination? 

2.  Ascertain  date  on  which  claimant  can  show  what  he  classifies  as 
Government  encouragement  or  stimulation,  and  submit  the  detailed 
evidence. 

3.  Ascertain  what  changes  of  plan  or  scope  or  operation  resulted 
from  the  Government  influence  as  claimed. 

4.  Ascertain  roughly  the  total  amount  expended  or  contracted  for 
by  claimant  up  to  the  above  date;  also  total  amounts  received,  show¬ 
ing  net  loss  or  profit. 

5.  Ascertain  roughly  total  amount  expended  or  contracted  for  after 
the  above  date,  or  after  April  6,  1917  (taking  whichever  date  is 
latest),  and  before  November  12,  1918;  also  total  amount  received 
and  the  net  loss  or  profit. 

6.  The  amount  called  for  in  paragraph  5  is  the  maximum  amount 
of  the  claim  to  be  investigated.  From  it  you  will  estimate  certain 
classes  of  possible  deductions,  to  be  later  submitted  for  the  approval 
of  the  commission,  as  for  example : 

7.  Estimate  the  total  expenditures  and  receipts  which  would  have 
resulted  during  the  period  mentioned  in  paragraph  5  from  the 
operation  of  the  property,  had  such  operation  continued  on  the  basis 
obtaining  for  the  period  just  prior  to  the  latest  date  mentioned  in 
paragraph  5,  and  had  there  been  no  Government  influence  such  as  is 
mentioned  (as  claimed)  in  paragraph  1;  and  state  the  estimated  loss 
(or  profit)  balance. 

8.  Estimate  in  detail  what,  if  any,  part  of  the  expenditures 
mentioned  in  paragraph  5  were  the  result  of  what,  in  your  opinion, 
was  flagrantly  bad  management  and  business  judgment,  and  would 
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not  have  been  made  with  your  approval  had  you,  as  a  Government 
engineer  or  geologist,  been  consulted.  State  in  the  case  of  each 
detail  your  specific  reasons  for  your  opinion  and  estimates.  The 
estimates  covered  in  this  paragraph  are  to  be  laid  before  the  com¬ 
mission  for  such  interpretation  as  they  may  see  fit. 

9.  Estimate  total  expenditures,  if  any,  made  during  the  period 
mentioned  in  paragraph  5  upon  property  which  did  not  contain 
44  either  manganese,  chrome,  pyrites,  or  tungsten  in  sufficient  quanti¬ 
ties  to  be  of  commercial  importance.” 

10.  Estimate  the  total  expenditures,  if  any,  made  during  the  period 
mentioned  in  paragraph  5  44  for  merely  speculative  purposes  ”  and 
not  44  in  a  legitimate  attempt  to  produce  either  manganese,  chrome, 
pyrites,  or  tungsten  for  the  needs  of  the  Nation  for  the  prosecution 
of  the  war  ” ;  and  give  reasons  for  opinion  and  estimates. 

11.  Estimate  in  detail  the  present  or  salvage  value  of  all  property, 
machinery,  supplies,  and  improvements  bought  or  bought  and  in¬ 
stalled  during  the  period  mentioned  in  paragraph  4.  Before  making 
this  estimate  you  will  have  to  decide  either  (a)  that  the  mine  may, 
under  proper  management,  be  profitably  operated  in  the  future,  in 
which  case  the  estimated  value  of  equipment,  etc.,  will  be  the  value 
to  a  going  mine,  or  (b)  that  the  mine  can  not  run  under  postwar 
conditions,  in  which  case  the  estimated  value  of  equipment,  etc.,  will 
be  made  accordingly.  State  your  reasons  for  classifying  the  property 
either  in  the  (a)  or  the  ( b )  class. 

12.  Estimate  the  net  value  of  ore  on  hand  and  mined  or  developed 
during  the  period  mentioned  in  paragraph  4;  (a)  of  concentrates; 

(b)  of  broken  ore,  after  milling  and  overhead  costs  are  deducted; 

(c)  of  assured  ore  blocked -out  in  mine  after  mining,  milling,  and 
overhead  costs  are  deducted.  These  estimates  are  not  necessarily  to 
be  made  on  a  basis  of  conditions  to-day,  with  the  present  business 
stagnation,  but  under  conditions  normally  to  be  expected  during  the 
next  few  years. 

1*3.  For  mines  falling  under  the  (a)  class  in  paragraph  11,  esti¬ 
mate  the  probable  net  value  of  ore  partially  exposed  in  mine  as  a 
consequence  of  development  work  during  the  period  mentioned  in 
paragraph  5. 

14.  In  claims  where  reimbursement  is  requested  on  account  of  pur¬ 
chase  of  mine,  or  any  part  thereof,  estimate  for  mines  which  fall 
under  the  (a)  class  in  paragraph  11,  the  total  net  value  of  the  mine 
or  part  of  the  mine  in  question,  after  the  estimates  called  for  in  para¬ 
graphs  10, 11, 12,  and  13  are  deducted. 

15.  In  claims  where  reimbursement  is  requested  for  purchase  of 
property  involved,  or  any  part  thereof,  estimate  the  net  value  of  such 
property  for  other  than  mining  purposes,  such  as  for  timber  supply, 
agriculture,  etc. 

16.  The  net  loss  called  for  in  paragraph  5  minus  the  deductions 
called  for  in  paragraphs  7,  8,  9,  10,  11,  12,  13,  14,  and  15  will  con¬ 
stitute  the  net  amount  of  the  claim  to  be  passed  on  by  the  commis¬ 
sion,  provided  they  decide  to  make  the  deductions  specified. 

17.  The  preliminary  estimates  called  for  above  will  be  derived 
from  the  figures  of  the  claimant,  which  the  claimant  will  be  required 
to  furnish  and  substantiate.  The  further  checking  of  these  figures, 
before  they  will  be  accepted  and  finally  reported  to  the  commission, 
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will  be  done  by  auditors  working  under  the  general  plans  outlined 
by  the  engineers.  ^  j 

18.  As  bearing  upon  the  question  of  the  relative  influence  of  as¬ 
sumed  Government  stimulation  in  bringing  about  the  production  of 
ore  within  the  period  mentioned  in  paragraph  5,  ascertain  what  con¬ 
tracts  or  agreements,  written  or  otherwise,  claimant  may  have  made 
with  dealers  or  consumers  for  delivery  during  the  above  period,  and 
the  nature  of  each  agreement;  and  state,  in  your  opinion,  how  far 
these  agreements  were  responsible  for  the  production,  regardless  of 
the  Government’s  attitude. 

19.  As  a  matter  of  possible  interest  to  the  commissioners,  please 
ascertain,  so  far  as  possible,  and  make  a  separate  report  on  : 

(1)  The  total  profit  or  loss  which  claimant  sustained  during  the 
war  and  previous  to  the  latest  date  mentioned  in  paragraph  5  (a)  in 
the  branch  of  the  mining  business  covered  by  this  claim;  (Z>)  in  any 
other  mining  business;  (c)  in  Government  contracts;  ( d )  in  any 
other  business  influenced  by  the  war. 

(2)  The  total  profit  or  loss  which  claimant  sustained  in  any  busi¬ 
ness  influenced  by  the  war,  other  than  the  business  on  which  the 
claim  is  based,  during  the  period  mentioned  in  paragraph  5. 

J.  E.  Spurr,  Chief  Engineer. 


Department  of  the  Interior,  I 

War  Minerals  Relief, 

’ Washington, ,  April  1919. 

Mr.  J.  E.  Spurr, 

Chief  Engineer  1 Var  Minerals  Relief  Commission, , 

Washington,  D.  C. 

Dear  Sir:  It  is  desired  that  in  examination  of  the  properties  of 
claimants  before  this  board  you  give  speciki  attention  to  the  follow¬ 
ing  passage  of  the  law  providing  for  settlement  of  net  losses  which 
this  commission  is  appointed  to  adjust,  reading  as  follows : 

And  provided  further ,  That  no  claim  shall  be  allowed  or  paid  by  said  Secre¬ 
tary  unless  it  shalb  appear  to  the  satisfaction  of  the  said  Secretary  that  the 
expenditures  so  made  or  obligations  so  incurred  by  the  claimant  were  made  in 
good  faith  for  or  upon  property  which  contained  either  manganese,  chrome, 
pyrites,  or  tungsten  in  sufficient  quantities  to  be  of  commercial  importance. 

By  the  term  44  commercial  importance  ”  in  the  statute  it  is  intended 
to  define  properties  carrying  ore  in  such  amount  and  of  such  grade 
that  they  could  be  reasonably  expected  to  be  worked  at  a  profit  for 
the  probable  duration  of  the  war  at  the  time  exploitation  was  under¬ 
taken. 

Such  reasonable  expectation  should  also  include  return  of  the  capi¬ 
tal  involved  in  its  development,  if  leased,  or  its  purchase  and 
development,  if  purchased  outright  for  the  emergency,  within  such 
probable  duration  of  the  war,  and,  further,  at  the  time  most  of  the 
enterprises  undertaken  by  claimants,  namely,  1918,  a  reasonable 
expectation  of  the  duration  of  the  war,  would  not  exceed  two  years. 

Very  truly  yours, 

Philip  N.  Moore, 

Commissioner  War  Minerals  Relief  Commission. 


3S443 — S.  Doc.  224.  70-2- 
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Department  of  the  Interior 

WAR  MINERALS  RELIEF  COMMISSION 

INSTRUCTIONS  TO  FIELD  EXAMINERS— OUTLINE  OF  FIELD 

EXAMINATION 

1.  The  war  minerals  relief  act  specifies  that  no  claim  shall  be 
allowed  unless  expenditures  were  made  44  for  or  upon  property  which 
contained  either  manganese,  chrome,  pyrites,  or  tungsten  in  sufficient 
quantities  to  be  of  commercial  importance.” 

Since  1919  various  interpretations  have  been  promulgated  as  to 
what  constituted  a  property  of  commercial  importance.  Broadly 
speaking,  a  commercially  important  property  (as  of  1917-18)  under 
the  act  is  regarded  as  .one  from  which  one  of  the  ores  mentioned  was 
produced  and/or  sold.  *  *  *  The  instruction  of  the  Secretary 

of  August  8,  1922,  now  governs  this  point. 

2.  The  act  prescribed  44  that  the  net  losses  as  have  been  suffered  by 

any  person,  firm,  or  corporation  by  reason  of  producing  or  preparing 
to  produce  either  manganese,  chrome,  pyrites,  or  tungsten,  in  com¬ 
pliance  with  the  request  or  demand  of  the  Department  of  the  Interior, 
the  War  Industries  Board,  the  War  Trade  Board,  the  Shipping 
Board,  or  the  Emergency  Fleet  Corporation,  to  supply  the  urgent 
needs  of  th^  Nation  *  *  *  shall  be  adjusted  and  paid  by  the 

Secretary  of  the  Interior.” 

The  legal  advisers  to  the  Secretary  in  1919  held  that  specific  per¬ 
sonal  request  by  agents  of  one  of  the  five  agencies  mentioned  con¬ 
stituted  request  or  demand  and  that  the  general  solicitation  which 
appeared  in  the  technical  and  daily  press,  or  published  appeals  by 
various  agencies  of  the  Government,  were  not  specific  requests  within 
the  meaning  of  the  act. 

The  amendment  (Public,  99 — 67th  Cong.)  was  designed  in  part  by 
Congress  to  provide  relief  to  those  who  had  responded  to  published 
appeals,  solicitation,  demand,  etc. 

Early  in  1922  unpaid  claimants  filed  motions  for  rehearing  in 
which,  generally,  are  specified  the  allegedly  stimulating  printed  or 
press  articles.  Upon  the  evidence  now  on  file  examiners  pass,  recom¬ 
mending  that  a  definite  date  of  stimulation  be  conceded.  Upon  this 
date  field  audit  or  examination  is  made.  In  certain  instances  field 
examiners  may  be  asked  to  examine  and  report  regarding  the  stimu¬ 
lation  question.  Briefly,  the  legal  examiners  can  not  recommend  that 
stimulation  be  affirmed  unless  the  claimant  has  provided  complete 
information  as  to  the  time  and  place  of  the  published  appeal,  an 
original  copy,  a  photostat  copy,  or  a  transcribed  copy  of  the  stimu¬ 
lating  article  properly  sworn  to.  Specific  information  must  be  ob¬ 
tained  ;  generalities  will  not  suffice. 

3.  As  to  the  net  operating  loss  sustained :  To  ascertain  this  amount, 
field  examiners  are  obliged  to  investigate  the  records  of  the  claimant. 
In  many  cases  complete  sets  of  books  with  satisfactory  vouchers  will 
be  found ;  in  others,  particularly  the  small-type  claim,  claimants  have  - 
memoranda  only  of  their  expenses. 

In  all  cases  the  nature  of  the  vouchers  examined  should  be 
reported.  The  examined  vouchers  should  be  segregated  and  sum¬ 
marized  to  check  into  the  totals  of  the  claim.  The  items  may  be 
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reported  somewhat  on  the  lines  of  the  copies  of  auditors’  reports 
which  have  been  furnished.  Practically  all  claims  vary  in  the  style 
of  accounts;  hence,  the  style  of  report  will  vary  according  to  the 
claim,  data,  and  examiner’s  conclusions.  Claimants  originally 
claimed  for  loss,  both  direct  and  indirect,  which  they  felt  they  had 
suffered  but  which  the  department,  after  a  careful  analysis,  finds 
ofttimes  to  be  not  loss  within  the  meaning  of  the  act.  The  act 
is  specific  that  loss  shall  have  been  sustained  “  for  or  upon  property,” 
etc.,  in  the  production  of  the  war  minerals.  Field  examiners  will 
be  guided  by  the  notation  of  allowable  and  disallowable  or  deductible 
items  noted  in  the  resume  of  procedure  for  field  examination  The 
act  provides  that  a  claimant  shall  not  be  paid  profits  of  any  kind 
(on  the  operation).  It  has  been  ruled  that  claimants  may  not  charge 
in  a  claim  more  than  $4  per  diem  for  their  own  services  and  $3  per ' 
diem  where  claimants  have  availed  themselves  of  boarding  house  or 
commissary  supplies  used  in  the  operation  and  which  nave  been 
included  in  the  operating  loss.  Field  examiners  will  set  up  the 
accounts  of  expenditures  as  of  three  parts : 

I.  Operating  expenditure,  properly  captioned  as  to  pay  roll  for 
employees,  claimant’s  time,  mining  supplies,  subdivided  for  explo¬ 
sives,  timber,  etc. 

II.  Capital  improvements,  such  as  supplies  for  buildings,  etc.,  on 
the  surface,  and  plant  and  equipment. 

III.  Miscellaneous  overhead  incident  to  the  operation. 

Other  expenditures  included  in  the  claim  will  be  segregated  and 
reported  under  the  natural  heads  of  the  items.  The  aim  of  the 
examiner  will  be  to  show  the  net  loss  on  the  operation.  To  do  this 
he  is  obliged  to  take  cognizance  of  all  income  arising  from  ore  sales 
and  to  adequately  report  the  same.  The  examiner  will  particularly 
investigate  the  assets  of  November  11,  1918,  for  salvage.  !  If  ore  was 
on  hand  at  that  date,  he  will  ascertain  why  the  ore  had  not  been  sold 
before  that  date  and  report  accordingly.  If  the  ore  has  been  sold 
since,  the  gross  and  net  amount  realized  will  be  ascertained.  If  ore 
is  still  on  hand,  a  report  should  be  made  as  to  its  present  value. 
This  instruction  applies  as  to  plant  and  equipment  and  other  capital 
assets. 

4.  >  Examiners  will  ascertain  the  legal  status  of  the  prbperty  oper¬ 
ated  and  report  as  to  whether  claimant  still  owns  the  property  and 
his  intentions  regarding  the  working  of  it  in  the  future,  etc.  If 
the  property  was  leased,  report  should  be  made  as  to  the  terms 
of  the  lease,  the  amount  paid  as  minimum  royalty,  or  rental  or  cost ; 
whether  the  lease  has  been  forfeited  or  sold ;  if  sold,  at .  what  price. 


DRAFT  AS  SUGGESTION  FOR  LETTER  FOR  FIELD  ENGINEERS  AND 

AUDITORS 

Dear  Sir:  The  following  suggestions  I  make  with  a  view  to  get¬ 
ting  at  as  much  information  on  the  same  as  vou  can : 

1.  The  law  under  which  the  War  Minerals  Relief  Commission  is 
acting  provides : 

That  no  claim  shall  be  allowed  or  paid  by  said  Secretary  unless  it  shall  appear 
to  the  satisfaction  of  the*  said  Secretary  that  the  expenditures  so  made  or 
obligations  so  incurred  by  the  claimant  were  made  in  good  faith  for  or  upon 
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property  which  contained  manganese,  chrome,  pyrites,  or  tungsten  in  sufficient 
quantities  to  be  of  commercial  importance. 

I  suggest  that  you  inquire  closely  as  to  whether  the  mine  was  of 
commercial  importance  and,  if  so,  at  what  date  it  became  known  to 
be  of  commercial  importance.  In  other  words,  when  did  the  mine 
develop  ore  in  such  amount  and  of  such  grade  that  it  could  reason¬ 
ably  be  expected  to  be  worked  at  a  profit  for  the  probable  duration 
of  the  war,  and  return  the  money  expended  in  development  during 
the  duration  of  the  war  not  exceeding  two  years.  Therefore, 
determine : 

(1)  Whether  the  mine  ever  became  of  commercial  importance. 

(2)  If  it  did  become  of  commercial  importance,  determine  as 
nearly  as  you  can  the  date  its  development  showed  that  condition. 

(3)  Ascertain  the  expenditures  made  and  contracted  for  previous 
to  that  date,  and  then  ascertain  the  expenditures  made  and  contracted 
for  between  that  time  and  the  11th  of  November,  1918. 

(4)  Ascertain  how  much  was  expended  in  prospecting  before  the 
location,  leasing,  or  purchasing  of  the  mine  and  how  much,  if  any¬ 
thing,  was  paid  for  the  lease  or  the  title  to  the  mine. 

(5)  Ascertain  how  much  was  expended  or  contracted  for  work 

on  roads  before  the  mine  became  known  to  be  of  commercial 
importance.  #  • 

(6)  Ascertain  whether  any  moneys  were  expended,  in  your  judg¬ 
ment,  wastefully  or  uselessly. 

(7)  Ascertain  the  date  when  claimant  was  requested  or  demanded 
to  produce  any  of  the  minerals  named  in  the  act,  and  what  were 
claimant’s  expenditures  before  the  date  of  such  request  or  demand, 
and  his  expenditures  made  or  contracted  for  after  that  date  to 
November  11, 1918. 

(8)  Ascertain  when,  by  circular  letter  or  bulletin,  claimant  was 
requested  or  demanded  to  produce  any  of  the  minerals  named  in  the 
act  and  what  were  his  expenditures  and  obligations  previous  to  that 
date,  as  well  as  the  expenditures  and  obligations  incurred  after 
that  date  to  November  11,  1918. 

Very  truly  yours, 

John  F.  Shafroth,  Commissioner. 

t 


RESUME  OF  PROCEDURE  IN  FIELD  EXAMINATION  OF  WAR 

MINERALS  RELIEF  CLAIMS 

1.  The  field  examiner  receives  from  Washington  copy  of  the  an¬ 
swered  questionnaire.  The  questionnaire  was  promulgated  by  the 
department  to  meet  the  requirements  of  the  act.  It  comprises  38 
questions  of  historical,  legal,  geological,  and  fiscal  interest.  A  prop¬ 
erly  answered  questionnaire  provides  an  adequate  basis  for  the  field 
examination  *  the  various  answers  and  figures  being  checked,  audited, 
and  reported  by  the  examiner. 

The  examiner  at  present  is  not  required  to  report  at  length  on 
the  question  of  Government  request  or  stimulation.  This  question  is 
settled  in  Washington  before  a  claim  is  sent  to  the  field.  The 
examiner,  though,  may  receive  specific  instructions  re  stimulation 
for  special  cases.  The  question  of  stimulation  being  conceded,  the 


17 


ADMINISTRATION  OF  WAR  MINERALS  RELIEF  ACT 

date  of  such  conceded  stimulation  is  transmitted  to  the  field  examiner 
who  uses  it  as  a  basis  for  the  accounting  and  engineering  in  the  field 
investigation. 

The  field  examination  may  be  considered  broadly  as  classifiable  as 
of  three  parts: 

(a)  The  amount  of  the  claim;  admissibility  of  the  items  comprising 
the  total; 

(b)  Question  of  what  is  commonly  known  as  commercial  impor¬ 
tance;  and 

(c)  The  valuation  of  salvage  of  capital  assets  included  in  the  claim 
for  deduction. 

2.  As  to  the  amount  of  the  claim  and  the  admissibility: 

The  examiner  inspects  and  verifies  the  books  and  records  of  claim¬ 
ant  upon  which  (presumably)  the  claim  is  predicated.  His  findings 
in  audit  form  the  admissible  expenditure  under  the  act,  and  also 
show  the  disallowable  expenditure. 

Admissible  expenditure,  generally  speaking,  comprises  all  the 
charges  of  a  mining  operation  for  mining,  milling,  treating,  and 
transporting  of  ores,  together  with  such  ordinary  overhead  expendi¬ 
tures  as  may  be  made  for  the  development  of  the  property.  The 
admissible  expenditure  is  reported  in  some  detail  as  to  the  items, 
dates,  etc.  The  details  are  grouped  or  captioned  under  appropriate 
headings,  such  as  44  Operating,”  44  Overhead,”  44  Equipment,”  and 
other  expenditure,  subject  to  salvage.  Disallowable  items,  ofttimes 
included  in  claims,  are  briefly  as  follows: 

(a)  Clerical  and  other  errors  of  calculation. 

(b)  Personal  expenses — not  applying  on  the  operation. 

(c)  Financing  or  promotion  expenditure. 

(a)  Interest  paid. 

(e)  Loss  prior  to  date  of  stimulation. 

(f)  Loss  after  the  Armistice. 

(g)  Loss  in  ore  trading,  or  other  ventures — not  operating. 

(h)  Expenditure  for  purchase  of  property  in  leasehold,  in  fee,  or 
on  option: 

1.  Legal  and  other  expenses  in  connection  with  purchasing  prop¬ 
erty;  or 

2.  Prospecting,  and  other  expenses,  before  purchase. 

(i)  Salaries  or  wages  to  claimant  over  $3  or  $4  per  diem. 

( j )  Qther  expenditure  foreign  to  proper  operating  expenses. 

The  income  from  ore  sales  (or  other  sources)  is  also  ascertained* 
and  reported  in  detail  as  to  quantity  and  quality  of  ore  sold,  price, 
etc. 

The  total  cost  in  an  undertaking  as  ascertained  from  the  vouchers 
is  further  verified  by  calculation  of  the  cost  of  the  physical  develop¬ 
ments  on  the  property,  such  as  shafts,  development,  etc.,  under¬ 
ground  ;  on  the  surface,  an  inspection  of  the  plant  equipment,  build¬ 
ings,  and  roads. 

If  there  is  a  question  as  to  commercial  importance,  examiners  at 
present  are  instructed  to  inquire  and  report  on  the  question  of  com¬ 
mercial  importance  of  the  property  operated  in  the  light  of  the 
Secretary’s  letter  of  August  8,  1922. 

The  examiners  report  as  to  the  good  faith  of  claimant  in  the  under¬ 
taking,  so  far  as  they  may  ascertain  the  facts,  particularly  as  to 
claimant’s  speculative  or  patriotic  intent. 
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Regarding  salvage  valuation:  The  examiner  reports  on  salvage, 
guided  by  his  findings  in  audit  and  by  claimant’s  original  affirmation 
in  the  questionnaire.  If  assets  have  been  sold  since  November  11, 
1918,  the  examiner  ascertains  the  net  realization  of  the  capital  assets, 
reporting  as  circumstances  warrant.  If  assets,  such  as  plant,  equip¬ 
ment,  ore,  etc.,  are  still  on  hand,  the  examiner  investigates  and 
reports  as  to  the  value  at  the  time  of  audit,  having  regard  to  local 
conditions.  In  this  connection  examiners  are  instructed  to  obtain  and 
report  claimant’s  present  valuation,  which  it  is  generally  found  has 
curved  downward  since  November  11,  1918. 

Examiners  have  been  provided  wfith  copies  of  the  act  and  amend¬ 
ment  and  rulings  or  regulations  made  thereunder,  and  instructed  in 
the  science  of  simple  accounting  and  auditing.  They  are  instructed 
to  verify  the  claim,  illustrate  differences  (of  figures),  and  report  the 
facts  as  may  be  ascertained. 

The  examiners  report  the  facts  and  do  not  make  specific  recom¬ 
mendations.  Broadly  speaking,  the  field  examiners  ascertain  and 
verify  the  facts  and  report  in  confirmation  or  otherwise,  of  claim¬ 
ant’s  contentions  in  the  questionnaire  and  in  his  motion  for  rehearing, 
if  any.  * 

Field  examiners  also  receive  specific  instructions  as  to  investigating 
special  points  or  items  upon  which  examiners  may  need  elucidation. 

As  an  illustration  of  questions  arising  out  of  the  questionnaire  to 
be  considered  by  field  examiner,  the  following  may  be  noted  : 

I.  Property  operated. — {a)  Distance  of  shipping  point?  (6)  What 
arrangements  for  transporting  ore  from  mine  to  shipping  point? 
(c)  Surface  or  other  indications  as  to  ore  deposits?  ( d )  Mineral 
development  and  production,  if  any,  on  adjoining  or  contiguous 
properties  ? 

II.  Claimant's  time  in  the  operation. — (a)  The  amount  claimed,  if 
any,  the  specific  period  and  rate?  (5)  Claimant’s  ordinary  occupa¬ 
tion?  (c)  The  number  of  days  devoted  strictly  to  the  mining  opera¬ 
tion,  the  subject  of  claim?  (e)  The  question  of  any  time  claimed  be¬ 
ing  devoted  to  other  business,  or  private  affairs  ? 

III.  Travel ,  automobile ,  and  miscellaneous  expenses  included  in 
claim. — (a)  The  accounts  in  course  of  audit  should  be  segregated 
as  to-  ~ 

(1)  Incidental  expense,  as  above,  necessary  to  the  operating  of 

the  property.  •  • 

(2)  The  amount,  if  any,  included  in  the  claim  for  personal  or  other 
business. 

(3)  Office  expense,  at,  say,  a  populous  center,  the  operation  being 
conducted  at  some  distance  from  it. 

Query :  If  the  office  expenses  were  legitimate  ? 


Department  of  the  Interior 

To  tear  minerals  relief  claimants  and  attorneys  therefor: 

There  is  inclosed  herewith  a  copy  of  the  amendment  to  the  war 
minerals  relief  act,  which  legislation  was  approved  by  the  President 
on  November  23,  1921,  and  is  now  effective.  In  view  of  this  amend¬ 
ment  please  be  advised : 
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Should  you  conceive  that  your  claim,  or  any  claim  properly  repre¬ 
sented  by  you,  heretofore  filed  within  the  time  mentioned  in  the  act 
is  within  the  contemplation  of  the  act  as  now  amended,  a  motion  for 
rehearing  of  the  claim  will  be  duly  considered,  pursuant  to  the 
following  regulations: 

I.  AS  TO  CLAIMS  HERETOFORE  PASSED  ON 

,  i 

1.  Such  motion  for  rehearing  must  be  in  writing  and  must  be  filed 
not  later  than  February  15,  1922,  in  the  office  of  the  War  Minerals 
Relief  Commissioner,  room  2117,  Interior  Department  Building, 
Washington,  D.  C.  It  must  plainly  designate  the  claim  and  state 
specificially  the  grounds  upon  which  rehearing  is  asked. 

2.  If  the  claim  for  which  a  rehearing  is  asked,  or  any  part  thereof, 

has  heretofore  been  rejected  on  the  ground  that  there  was  no  Gov¬ 
ernment  request  or  demand,  the  written  motion  must  be  duly  under 
oath,  setting  forth :  .  j 

(a)  The  exact  character  of  the  “personal,  written,  or  published 
request,  demand,  solicitation,  or  appeal  ”*■ which  stimulated  the  claim¬ 
ant  to  produce  or  prepare  to  produce  the  mineral. 

(5)  The  Government  agency  mentioned  in  the  act  from  which 
the  request,  demand,  solicitation,  or  appeal  came.  ^ 

(c)  How  or  by  whom  the  request,  demand,  solicitation,  or  appeal 
was  communicated  to  the  claimant. 

(d)  The  time  and  place  of  such  communication. 

3.  If  the  claim  has  been  rejected,  or  partially  rejected,  on  other 
grounds  than  the  question  of  stimulation,  the  errors  complained  of 
should  be  stated  in  detail  in  the  written  motion  for  rehearing. 

H.  AS  TO  CLAIMS  HERETOFORE  EXCLUDED 

If  the  claim  is  one  which  was  mailed  in  time  but  not  received  in 
time,  so  that  no  action  has  ever  been  taken  on  it,  written  request  for 
a  hearing  thereof,  filed  in  the  office  aforesaid  not  later  than  the  date 
aforesaid,  will  be  granted  as  of  course,  and  the  claimant  should 
proceed  with  due  diligence  to  establish  the  claim  by  proof  before  the 
War  Minerals  Relief  Commissioner. 

E.  C.  Finney, 

Acting  Seer  dang  of  the  Interior. 


[Public  No.  99 — 67th  Congress] 

[S.  843]  j 

AN  ACT  To  amend  section  5  of  the  act  approved  March  2,  1919,  entitled  “An 
act  to  provide  relief  in  cases  of  contracts  connected  with  the  prosecution  of 
the  war,  and  for  other  purposes.” 

Be  it  enacted  by  the  Senate  and  Rouse  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled ,  That  section  5  of 
the  act  approved  March  2,  1919,  entitled  “An  act  to  provide  relief 
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in  cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes,”  be,  and  the  same  is  hereby,  amended  as  follows : 

Add  to  the  first  paragraph  of  section  5  the  following  proviso : 

“Provided,  That  all  claimants  who,  in  response  to  any  personal, 
written,  or  published  request,  demand,  solicitation,  or  appeal  from 
any  of  the  Government  agencies  mentioned  in  said  act,  in  good  faith 
expended  money  in  producing  or  preparing  to  produce  any  of  the 
ores  or  minerals  named  therein  and  have  heretofore  mailed  or  filed 
their  claims  or  notice  in  writing  thereof  within  the  time  and  in  the 
manner  prescribed  by  said  act,  if  the  proof  in  support  of  said  claims 
clearly  shows  them  to  be  based  upon  action  taken  in  response  to 
such  request,  demand,  solicitation,  or  appeal,  shall  be  reimbursed 
such  net  losses  as  they  may  have  incurred  and  are  in  justice  and 
equity  entitled  to  from  the  appropriation  in  said  act. 

“  If  in  claims  passed  upon  under  said  act  awards  have  been  denied 
or  made  on  rulings  contrary  to  the  provisions  of  this  amendment,  or 
through  miscalculation,  the  Secretary  of  the  Interior  may  award 
proper  amounts  or  additional  amounts.” 

Approved,  November  23,  1921. 


IMPORTANT  NOTICE 
Your  claim  is  filed  as  No. - . 

In  referring  to  it,  you  should  designate  it  by  this  number  as  well 
as  by  name. 

Keep  this  office  informed  of  any  permanent  change  of  your 
address. 


DECISION  OF  SECRETARY  PAYNE  DATED  APRIL  9,  1920 

REGARDING  NET  PROFITS 

The  total  result  between  the  dates  named  should  be  considered. 
A  claimant  can  not  select  and  take  the  profit  and  charge  alleged 
losses  between  certain  dates  to  the  Government. 

Payne. 

April  9,  1920. 


SAMPLE  REPORT 

Claim  No.  941. 

Walter  A.  Zelnicker. 

St.  Louis,  Mo. 

Independence  Co.,  Ark. 

Manganese — $7,605.48. 

St.  Louis,  Mo.,  March  17, 1923. 

auditor’s  report  on  above  claim 

No  company  was  organized,  claimant  operating  as  an  individual. 
The  mining  property  consists  of  the  Bales  property  situated  in 
NE.  %  SE.  NW.  14  sec.  13,  K-  6,  T.  14,  Independence  County,  Ark., 
and  was  acquired  by  purchase,  purchase  price  being  $1,600. 

Work  was  started  on  the  property  about  September  1,  1918,  and 
continued  until  April  30, 1919. 
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During  the  period  of  operation,  four  shafts  averaging  about  22 
feet  were  sunk  and  two  drifts  were  run,  one  about  125  feet  and  the 
other  about  160  feet.  From  these  workings  a  considerable  tonnage 
of  shipping  ore  was  blocked  out,  the  tonnage  being  estimated  at  one 
car  per  day  for  an  indefinite  period.  No  ore  was  shipped.  About 
50  tons  of  40  per  cent  ore  was  extracted  and  placed  upon  the  dump. 


COMMERCIAL  IMPORTANCE 


The  property  is  considered  to  be  of  commercial  value.  The  shaft 
work  and  drifting  operations  opened  up  a  good  tonnage,  and  the 
property  is  situated  in  a  good  manganese  territory.  The  property 
is  about  2 y2  miles  from  a  railroad,  with  a  haulage  charge  of  $2  per 
ton. 

STIMULATION 

f- 

An  examination  of  the  papers  of  the  claimant  shows  that  the  Min¬ 
ing  .and  Scientific  Press  under  date  of  March  9,  1918,  contained  an 
appeal  made  by  Secretary  Lane,  which  claimant  under  oath  swears 
he  read  on  or  about  that  date,  and  this  report  is  therefore  based  upon 
such  stimulation  data. 


auditor’s  investigation 

My  statement  (Exhibit  A)  shows  that  during  the  stimulation 
period,  September  11,  1918,  to  November  11,  1918,  an  operating  loss 
of  $1,140.40  was  incurred  and  that  miscellaneous  accounts  to  the 
amount  of  $2,156.88  have  been  separately  set  up  for  consideration  by 
the  commission.  Operating  and  miscellaneous  accounts  for  ~  the 
period  after  November  11, 1918,  are  also  shown. 

Schedules  1  to  4,  inclusive,  show  in  detail  the  operating  and  miscel¬ 
laneous  accounts  of  Schedule  A,  while  Schedule  5  shows  the  details 
of  credit. 

Your  attention  is  called  to  the  following: 

LABOR 

All  labor  items  were  supported  by  canceled  checks,  and  the  cut-off 
as  at  November  11,  1918,  is  accepted  by  claimant. 


SALARIES 

This  item  covers  the  salaries  of  Albert  Hay,  who  acted  as  super¬ 
intendent  at  a  rate  of  $200  per  month  and  subsistence.  The  salary 
item  of  $200  has  been  accepted  as  a  just  operating  expense  and  has 
been  treated  as  such.  The  subsistence  has  been  placed  in  the  miscel¬ 
laneous  accounts  under  “  Rental  and  meals  ”  for  final  disposition  by 
the  commission. 


SUPPLIES — EXPLOSIVES - GENERAL  EXPENSE 


All  these  items  were  supported  by  canceled  checks,  and  the  cut-off 
as  at  November  11,  1918,  was  made  from  such  itemized  bills  as  were 
available. 
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MISCELLANEOUS  ACCOUNTS - SCHEDULE  2 

RENTAL  AND  MEALS 

While  it  is  understood  Mr.  Hay’s  (superintendent)  agreement 
called  for  $200  per  month  and  subsistence,  it  was  felt  this  subsistence 
should  be  shown  separately.  It  is  really  felt  the  amount  should  be 
allowed,  but  decision  in  the  matter  is  left  with  the*  commission. 

TRAVEL  EXPENSE 

Please  note  this  item  has  been  carefully  itemized.  It  is  felt  the 
following  items  could  be  allowed  as  an  operating  item: 

October,  rent  horse  and  buggy _ .$51 

November,  rent  horse  and  buggy _  9 

December,  trip  to  St.  Louis _  35 

Total _  95 

The  item  of  $187.72,  two  trips  to  Batesville,  was  really  a  prelim¬ 
inary  item  in  connection  with  the  securing  of  the  property,  and  it  is 
felt  this  should  be  classed  as  a  property  account. 

The  item  of  $125  for  moving  Mr.  Hay’s  family  to  Batesville  should 
be  considered  as  a  purely  personal  item. 


AUTO  EXPENSE 


This  item  covers  miscellaneous  auto  hire  for  company  use  and  can 
be  allowed. 


PROSPECTING 

It  is  understood  this  item  covers  an  expense  by  Mr.  Hay,  pros- 
specting  for  mineral  property,  and  should  be  classed  as  a  property 
account. 

PROPERTY — LEGAL 


Both  these  items  are  strictly  property  items  and  should  be  treated 
as  such. 


CREDITS - SCHEDULE  5 


In  his  questionnaire  claimant  accepts  $500  as  the  value  of  the  ore 
on  the  dump  as  at  November  11,  1918,  and  this  amount  has  been 
fixed  as  the  salvage  value  of  the  ore  at  that  date.  N 

RECONCILIATION 

A  reconciliation  of  the  claim  as  per  questionnaire  with  my  Exhibit 


A  would  be  as  follows : 

Total  expense  as  per  questionnaire - $7,605.48 

EXHIBIT  A 

Operating  expense _ _  $4,815.68 

Miscellaneous  accounts -  2, 789. 80 

-  7,605.48 
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CONCLUSION 

While  only  a  few  bills  were  shown,  canceled  checks  supporting  all 
items  were  produced.  The  claimant  feels  he  still  has  a  good  property 
and  states  there  is  no  doubt  but  that  he  would  have  been  able  to  pro¬ 
duce  a  good  tonnage  had  market  conditions  continued. 

All  of  which  is  respectfully  submitted. 

Very  truly, 

P.  F.  RooSa,  Avditor. 

y  Exhibit  A 

Statement  of  expense  and  credits ,  September  1,  1918 ,  to  April  80,  1918 — Walter 

A.  Zelnicker 


Sept.  1  to 
Nov.  11, 
1918 

After  Nov. 
11,  1918 

Total 

Labor . 

$876.80 

473.33 

272.07 

16.90 

1.30 

$1L  155. 37 
1, 126. 54 
838.13 
2a  92 
!  34.32 

$2,032.17 

1,599.87 

1, 11a  20 

37.82 

35.62 

Salaries _ _ _ _ _ _ 

Supplies _ 

Explosives . . . . . . . . . . 

General  expen.se _ 

Total  operating  cost _ _ _ 

1,640.40 

500.00 

3;  175. 28 

4,815.68 

500.00 

Less  credits  (Schedule  5) _ _ 

MISCELLANEOUS  ACCOUNTS 

Rental  anrt  meals  _ _  _ _  _  _  _  . 

1, 140.40 

3,175.28 

4,315.68 

92.76 
407. 72 
13.00 
33.40 
1,600.00 
10.00 

312.00 
24A  42 
75.50 

404.76 
648.14 
sa  50 
33.40 
1,600.00 
15.00 

Travel  expense . 

Auto  expense . 

Prospecting . . . . . 

Property... _ _ _ _ _ 

_ JL _ 

Legkl  _  _  _  ’ 

5.00 

Total  miscellaneous  account _ 

2,156.88 

632.92 

2,789.80 

Schedule  1 


Labor : 

September. 

October _ 

To  Nov.  11 


Details  of  operating  expense\1918 


$310. 17 
341.57 
225.06 


Total _ 1 _  $876. 80 

Salaries :  Albert  Hay  as  superintendent  from  Sept.  1  to  Nov.  11,  1918, 

at  $200  per  month _ j _  473. 33 

Supplies : 

September,  Greenfield  Bros.,  miscellaneous _ $4.00 

September,  Albert  Hay,  miscellaneous _  5. 00 

October,  Albert  Hay,  miscellaneous _ 25.00 

October,  coal _ 17.76 

October,  Barnett  Bros:,  miscellaneous _ 12-  85 

October,  miscellaneous  supplies _ 15.31 

To  Nov.  11,*  repairs _ 25.45 

November,  E.  McIntosh,  miscellaneous _ 41.77 

November,  Barnett  Bros.,  miscellaneous _ 20.25 

November,  horse  feed _  4. 00 

November,  Albert  Hay,  miscellaneous _ 30.00 

November,  Greenfield  Bros.,  miscellaneous - 46.25 

November,  Scruggs-Vandervoort _ 24.43 


Total. 


272.07 
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Explosives : 

September,  Barnett  Bros _ $11. 95 

October,  Barnett  Bros _ I _  3.00 

Nov.  7,  Barnett  Bros _  1. 95 


Total _  $16. 90 

General  expense :  Proportion  of  fire  insurance  to  Nov.  11,  191S _  1. 30 


Total  operating  to  Nov.  11,  191S _  1, 640. 40 

Schedule  2 

Details  of  miscellaneous  accounts ,  September  1  to  November  11.  1918 
Rental  and  meals: 

September.  Albert  Hay,  superintendent - $10.00 

October,  Albert  Hay,  superintendent -  70.00 

To  Nov.  11,  Albert  Hay,  superintendent -  12.76 


Total _  $92.  76 

Travel  expense: 

September,  Albert  Hay,  two  trips  to  Batesville - 1S7.  72 

October,  Albert  Hay,  moving  family  to  Batesville - 125.  00 

October,  rent  horse  and  buggy -  51. 00 

To  Nov.  11,  rent  horse  and  buggy _  9.00 

To  Nov.  9,  Albert  Hay,  trip  to  St.  Louis _  35.  00 


Total _ : _  407.  72 

Auto  expense: 

October,  auto  hire -  S.  00 

Nov.  4,  auto  hire -  5.  00 


Total - 13.  00 

Prospecting:  Sept.  17,  Albert  Hay,  general  prospecting  expense _  33.40 

Property:  September,  purchase  of  property -  1, 600. 00 

Legal:  Nov.  S.  M.  Casey,  legal  fees  in  connection  with  property 
title _  10.  00 


Total  miscellaneous  accounts  to  Nov.  11,  1918 -  2, 156. 88 

Schedule  3 

Details  of  operating ''expense,  November  11,  1018,  to  April  80.  1919 
Labor : 

Nov.  11-30,  1918 - - - $325.  76 

December,  1918 _  357.  01 

January  x919 _  236. 60 

Fe^-oary,  1919 _  137. 25 

March,  1919 _ S6.25 

April,  1919 _  12.50 


Total - _ - $1, 155. 37 

Salaries:  Albert  Hay  as  superintendent,  Nov.  11,  1918,  to  May  1, 

1919,  at  $200  f>er  month _  1, 126. 54 

Supplies : 

Nov.  11-30,  1918,  Albert  Hay,  miscellaneous _  $60. 00 

Nov.  11-30,  1918,  miscellaneous  supplies _  13.25 

December,  1918,  miscellaneous  supplies _  7.75 

December,  1918,  repairs _  13.65 

December,  1918,  E.  McIntosh,  miscellaneous _  42.07 

December,  1918,  coal _  12.50 

December,  1918,  Albert  Hay,  miscellaneous _  80. 00 

January,  1919,  Albert  Hay,  miscellaneous _  51. 50 
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Supplies — Continued. 

January,  1919,  E.  McIntosh,  miscellaneous -  $75. 57 

February,  1919,  E.  McIntosh,  miscellaneous -  38.36 

February,  1919,  coal -  15.68 

February,  1919,  repairs - - -  9. 60 

February,  1919,  miscellaneous  supplies _ _  3X  36 

February,  1919,  Albert  Hay,  miscellaneous _  65.00 

March,  1919,  coal _ : _  15.00 

March,  1919,  E.  McIntosh,  miscellaneous _  44. 91 

March,  1919,  miscellaneous  supplies _  3.00 

April,  1919,  coal _ ' _  15. 98 

April,  1919,  E.  McIntosh,  miscellaneous _  70.58 

April,  1919,  W.  H.  Parley,  miscellaneous _  14. 65 

April,  1919,  miscellaneous  supplies _  12.72 

March  and  April,  1919,  Albert  Hay _  165. 00 


Total - _ _ _  $838. 13 

Explosives : 

Nov.  22,  1918,  Barnett  Bros _  10. 20 

December,  1918,  Barnett  Bros _  10.  72 


Total - 1 _  20.  92 

General  expense: 

February,  1918,  J.  R.  Rich,  premium _  1.  30 

February,  1918,  telephone _  7.83 

March,  1918,  telegrams _  4.06 

March,  1918,  taxes _  6.75 

Fire  insurance,  Nov.  11,  1918,  to  October,  1919 _  14.38 


Total - - - -  34. 32 


Total  operating  after  Nov.  11.  1918 _ _  3,175.28 


Schedule  4 


Details  of  miscellaneous  accounts  Novcmbei'  11,  1918 ,  to  April  80,  1919 


Rentals  and  meals: 

Nov.  11-30,  1918,  Albert  Hay _ $35. 24 

December,  1918,  Albert  Hay _ _  40. 26 

January,  1919,  Albert  Hay _  65.95 

February,  1919,  Albert  Hay _ _  50.00 

March,  1919,  Albert  Hay _ 120.55 


Totals _ 4 _  $312. 00 

Travel  expense: 

Nov.  15,  1918,  Albert  Hay.  trip  to  St.  Louis _  15.90 

March,  1919,  Albert  Hay,  trip  to  St.  Louis _  40.00 

March,  1919,  Albert  Hay,  trip  to  Batesville _  35.00 

April,  1919,  Albert  Hay,  hotel  bills _  49.52 

April,  1919,  Albert  Hay,  moving  family  to  St.  Louis _ 100. 00 


Total _ _ _  240. 42 

Auto  expense  : 

Nov.  29,  1918,  auto  hire _ _  10.00 

December,  1918,  auto  hire - - -  20. 00 

January,  1919,  auto  hire _  23.00 

February,  1919,  auto  hire _  8. 00 

March,  1919,  auto  hire _  10. 00 

April,  1919,  auto  hire _  4. 50 


Total _ I _  75. 50 

Legal :  April,  1919,  Ernest  Neil,  attorney  fees - ; -  5. 00 


Total,  miscellaneous  accounts  after  Nov.  11,  1918 - -  632.92 
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Schedule  5 

Details  of  credit ,  September  1  to  'November  11,  1918 
Ore  on  hand :  Estimated  amount  of  ore  on  hand  Nov.  11, 1918,  by  claimant. 


as  per  questionnaire _ $500 

Salvage :  No  apparent  salvage. 

Total  credit  to  Nov.  11,  1918 _  500 


SAMPLE  AUDITOR’S  REPORT 

Claim  No.  218. 

Edward  Dekruse,  Iowa  Hill,  Calif. 

Property  in  Placer  County,  Calif. 

Chrome — $1,598. 

Claimant  is  an  old  miner  experienced  both  in  quartz  and  placer 
mining. 

PROPERTY 

Four  mineral  claims  located  by  claimant;  all  in  sec.  19,  T.  15  N., 
R.  11  E.,  of  the  Mount  Diablo  meridian,  located  in  April,  1918. 

STIMULATION 

Caused  by  a  visit  of  R.  Clyde  Cameron  to  claimant’s  property  on 
June  T,  1918. 

OPERATIONS 

Claimant  did  development  work  by  himself  during  part  of  April 
and  all  of  May;  there  is  none  of  his  time  either  in  April,  May,  or 
thereafter  included  in  this  claim. 

LABOR 

Three  thousand  three  hundred  and  sixty-seven  dollars.  None  of 
this  was  day  labor,  as  claimant  made  verbal  contracts  with  various 
miners  at  the  rate  of  $15  per  ton,  but  was  compelled  to  pay  a  bonus 
at  various  times  owing  to  unforeseen  conditions  arising ;  conse¬ 
quently  it  cost  him  $18.70  per  ton  to  mine  the  180  tons,  which  were 
mined  and  were  disposed  of  as  follows : 


Tons 

Sold _ - _ _ _ _ 108 

At  Colfax _  15 

On  dump _  62 


Total _ 180 


TOOLS  AND  SUPPLIES 

Three  hundred  and  sixty  dollars.  There  are  no  receipts  for  this 
expenditure,  but  the  old  rope,  bucket,  wheelbarrows,  screens  on  the 
property  would  warrant  the  assumption  that  this  amount  at  least 
was  expended,  as  it  also  included  powder,  fuse,  and  caps. 
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HAULING  AND  LOADING 

Hauling,  $1,770;  loading,  $50.  This  represents  103  tons  (sold), 
at  $15,  $1,545;  15  tons  (at  railroad),  at  $15,  $225;  total,  $1,770,  and 
is  a  very  fair  price  considering  the  steep  grades. 

SAMPLING  AND  ASSAYING 

Two  hundred  dollars  for  sampling  and  assaying  car  lots  and  assay¬ 
ing  mine  samples  throughout  the  period  of  operations,  the  chrono¬ 
logical  dates  given  on  Exhibit  1  being  estimated,  as  no  substantiating 
documents  procurable. 

TEAM  HIRE  AT  CAMP 

Team  hire  through  period  of  operations,  mostly  bringing  ore  from 
various  claims  to  loading  bunker  at  main  claim. 

ROAD  WORK  AT  PROPERTY 

Work  done  during  entire  period  of  operations  clearing  road  for 
truck  from  bunker  to  highway  and  keeping  same  clear  from  fallen 
trees* 

LOADING  PLATFORMS 

A  loading  platform  was  built  at  Colfax  at  a  cost  of  $100,  and  a 
platform  and  bunker  built  on  platform  at  a  cost  of  $250. 

MISCELLANEOUS  ACCOUNTS  • 

Personal  and  traveling,  $60. — This  amount  was  expended  by  claim¬ 
ant  on  a  trip  to  San  Francisco  to  interview  buyers,  and  resulted  in 
the  sale  of  103  tons  of  ore. 

Hauling  advance. — Claimant  made  an  agreement  with  Trucker 
Schalling  to  haul  the  77  tons  he  had  to  Colfax  and  advanced  him  $500 
to  assist  in  buying  a  new  truck.  Schalling  only  hauled  15  tons  and 
then  disappeared,  and  claimant  could  not  secure  another  truckman  in 
time  to  sell  his  ore  before  the  market  broke. 

! 

OTHER  OPERATIONS  IN  CHROME 

In  May,  1917,  claimant  located  a  chrome  claim  on  seption  30,  town¬ 
ship  15  north  of  range  11,  and  worked  on  sajme  for  about  a  year.  He 
has  no  figures  or  records  of  work  done  on  this  claim,  but  states  that 
he  sold  ore  from  same,  for  which  he  received  $1,060,  and  that  he  broke 
about  even. 

In  April,  1918,  he  sold  this  claim  for  $3,000  to  L.  C.  Stephens, 
representing  R.  D.  Adams,  San  Francisco,  Calif.,  and  was  paid  as 
follows : 


Cash _  $20. 00 

Draft,  Apr.  27,  1918 _ ! -  1,480.00 

Draft,  May  28,  1918 - ! - -  248.  75 

Draft,  June  27,  1918 _ 256.75 

Draft,  Nov.  9,  1918 _ - -  994. 50 


Total _ _ _ _  3,000.00 
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GENERAL 

Claimant  is  keeping  up  the  assessment  work  on  the  claim  and  will 
be  in  a  position  to  dispose  of  the  ore  he  has  already  mined  should  the 
market  warrant. 

As  before  stated,  claimant  does  not  include  any  of  his  own  time  in 
claim,  and  all  amounts  are  actual  expenditures. 

Respectfully  submitted. 

M.  M.  Hat, 

Auditor ,  War  Minerals  Relief. 

San  Francisco,  Calif.,  August  16.  1920. 

RECONCILIATION 


Claim  as  presented - 

Less  error  in  addition,  claimant’s  book. 
Should  be _ 

F.  Edwards,  mining,  claimant’s  book. 
Should  be,  as  per  receipts _ 


Plus — 

Error  in  addition,  claimant’s  book 
Should  be _ 

Error  in  hauling,  claimant’s  book 
Should  be,  as  per  receipts _ 


Exhibit  A 


_ $1, 59S 

$3,  S30 
3,  3SG 

-  $450 

278 

227 

-  51 

-  501 


•1,097 


350 

360 

10 

.  1, 500 
.  1, 545 

45 

55 


1, 152 


Operations  during  entire  period 


i  it  ■  • 

Before 
June  7, 
1918 

June  7  to 
Nov.  11, 
1918 

Labor . _ . . . . . 

$3,367 

360 

1,820 

200 

300 

200 

350 

Tools  and  supplies . . . . . . . 

Hauling  and  loading  ore . . . . . . . . 

Sampling  and  assaying.. . . . . . . . . . 

Team  hjre  camp.. _ _ _  ..  .  ..  _ _ 

Road  work  on  property _  .  .  -  _ _ _ ... 

Loading  platforms _ r _ _ _  _ _ _ _ _ 

Gross  expenditures . . . . . . . . . 

6,597 

5,880 

Receipts:  103  tons  ore  .  .  _ _ 

Net  expenditures . 

717 

Miscellaneous  accounts: 

Personal — Traveling _ _ _ _  .  ..  .  _ 

60 

275 

Hauling  advance.. . 

Prospecting,  locating,  and  surveying . . 

335 

$100 

100 

335 
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Schedule  1 

Chronological  statement  of  expenditures  \ 

Labor: 

June  7,  1918 _  $734. 00 

July,  1918 - 680.00 

August,  1918 _  734. 00 

September,  1918 - 1, 219. 99 

- —$3,367.99 

Tools  and  supplies : 

June _  40. 55 

July _  50.90 

August -  143.10 

September _  125.45 

- —  360. 00 

Hauling  and  loading  ore: 

July _ _  1,  595. 00 

August _  225. 00 

- —  1,820.00 

Sampling  and  assaying: 

July _  50.00 

August _ 75,00 

September _  75. 00 

- —  200.00 

Team  hire  around  camp: 

July _  100. 00 

August _  100: 00 

September _  100. 00 

- —  300.00 

Road  work  on  property : 

July _  100: 00 

August _  100. 00 

- -  200.00 

Loading  platforms: 

June _  250.  00 

July _  100. 00 

- -  350. 00 

Total - j. 6’ 597- 99 

Schedule  2 

Chronological  statement  of  miscellaneous  accounts 

Personal  and  traveling:  June,  1918 _ $60 

Hauling  advance:  August,  1918 - 1 _ 225 


Total _ 

38443— S.  Doc.  224,  70-2 - 3 
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SECTION  C 


“  PROFIT  AND  LOSS,”  BY  SECRETARY  PAYNE— FIRST 
COMMISSION’S  SUGGESTIONS  TO  SECRETARY  LANE- 
SECRETARY’S  LANE’S  LETTER  TO  THE  COMMISSION- 
COMMISSION  INSTRUCTS  EXAMINERS  AS  TO  “PROS¬ 
PECTING ’’—COMPTROLLER  OF  TREASURY  ON  TIME 
,  LIMIT  FOR  FILING  CLAIMS— COMMERCIAL  IMPORTANCE 

MEMORANDUM  RE  CLAIM  590  BY  MESSRS.  WILLIAMSON  BROS.  AND 
COLE— OPINION  OF  SECRETARY  LANE  OF  FEBRUARY  17,  1920, 
OF  THE  BOARD  OF  OCTOBER  30,  1919,  AND  THE  QUESTIONNAIRE 
CONSIDERED 

April  9, 1920. 

Claimants  were  engaged  in  mining  the  Red  Ledge  claim  and  in 
the  same  locality  owned  the  Rapid  Fire,  Red  Ledge  extension,  June 
Bug,  etc.  Between  April  6,  1917,  and  November  11,  1918,  they 
made  a  substantial,  profit  from  their  mining  operations.  They 
filed  claim  for  $7,022.90  due  to  alleged  losses  on  the  Rapid  Fire,  June 
Bug,  Red  Ledge  extension,  and  L  Capitan.  Their  proof  consists  of 
these  statements : 

.  In  May,  1916,  we  started  work  on  Red  Ledge  claim  and  in  April,  1918,  made 
other  locations.  I  told  the  Government  agents  about  the  other  locations  and 
they  asked  me  to  speed  up  the  work,  and  asked  me  when  I  would  put  men  to 
work  on  the  Rapid  Fire  claim. 

The  agents  asked  me  to  hurry  the  work  and  why  I  did  not  put  some  one 
on  the  Rapid  Fire  claim.  I  promised  to  do  so  the  following  week. 

The  amount  of  the  claim  on  the  Rapid  Fire  is  $925.  The  other 
claims — Red  Ledge  extension,  June  Bug,  L  Capitan — are  not  men¬ 
tioned  in  the  evidence.  The  point  is  whether  claimants  owning  a 
group  of  claims  may  retain  the  profit  on  the  .one  successful  claim  and 
recover  from  the  Government  the  alleged  Josses  as  to  the  others  when 
the  result  of  the  total  mining  enterprise  was  a  profit  and  not  a  loss. 
I  think  not.  The  purpose  of  the  bill  was  to  reimburse  men  who  went 
out  seeking  minerals  for  the  Government  and  made  losses  as  a  result 
of  their  efforts  to  produce.  No  basis  is  contended  that  the  work  on 
the  three  claims  on  which  the  major  part  of  the  demand  is  based  was 
stipulated  by  the  Government  beyond  the  general  request  to  speed 
up  and  put  on  a  night  shift,  which  plainly  meant  a  night  shift  on  the 
Red  Ledge.  In  my  view,  where  a  concern  is  engaged  in  mining,  is 
on  the  ground  with  its  plant  and  the  enterprise  as  a  whole  yields  a 
profit,  a  loss  on  a  particular  claim  should  not  be  borne  by  the  Govern¬ 
ment,  but  the  total  result  of  the  enterprise  as  a  whole  should  be 
considered,  and  if  it  produced  a  profit  tnere  is  no  basis  for  a  claim 
against  the  Government. 

Payne. 

War  Minerals  Relief  Commission. 
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[Confidential  copy] 

May  8,  1919. 

Hon.  Franklin  K.  Lane, 

Secretary  of  the  Interior , 

W ashington,  D.  C.  . 

Dear  Sir:  Your  War  Minerals  Relief  Commission  have  been  en¬ 
deavoring  to  establish  for  their  own  government  in  decisions  which 
they  shall  recommend  to  you  hereafter  for  award  certain  rules  of 
interpretation  of  the  section  which  imposed  upon  you  the  task  for 
adjustment  of  losses  “  in  producing  or  preparing  to  produce  ’’  certain 
minerals.  Of  these  your  commission  desire  your  consideration  and 
approval. 

1.  44  REQUEST  OR  DEMAND  ” 

By  agreement  with  certain  claimants,  this  commission  has  deferred 
interpretation  of  what  shall  constitute  a  44  request  or  demand  ”  in 
meaning  of  the  statute,  pending  argument  upon  this  point  by  counsel 
of  chrome  producers  to  be  held  in  California  or  Oregon. 

2.  WHAT  SHALL  CONSTITUTE  44  COMMERCIAL  IMPORTANCE  ” 

'  '  *  -*  *  *  j  '  ’ 

This  commission  fully  realizes  that  44  commercial  importance  ” 
for  one  investor  may  be  a  very  different  matter  for  another.  It 
might  be  a  satisfactory  commercial  adventure  for  a  prospector  to 
open  a  small  deposit  of  chrome  which  he  could  reasonably  hope  to 
work  out  in  a  few  months,  and  thereby  earn  liberal  compensation  for 
his  time  and  expenses,  while  the  same  deposit  would  not  be  of  44  com¬ 
mercial  importance  ”  for  a  company  to  invest  a  large  sum  in  roads, 
development,  and  equipment  required  to  open  it. 

With  this  foreword,  this  commission  in  general  will  construe  the 
term  44  commercial  importance  ”  as  intended  to  define  properties 
carrying  ore  in  such  amount  and  of  such  grade  that  they  can  rea¬ 
sonably  be  expected  at  the  time  exploitation  was  undertaken  to  be 
worked  at  a  profit  for  the  probable  duration  of  the  war. 

Such  reasonable  expectation  should,  of  course,  include  return  of 
the  money  expended  in  development  of  the  property  if  leased,  or  its 
purchase  and  development  if  purchased  outright  for  the  emergency. 
Further,  at  the  time  most  of  the  enterprises  were  undertaken  by 
claimants,  namely,  1917-18,  a  reasonable  expectation  of  the  duration 
of  the  war  did  not  exceed  two  years. 

3.  WHAT  SHALL  BE  THE  ATTITUDE  OF  THE  COMMISSION  TOWARD  REPAY¬ 
MENT  OF  INVESTMENTS  IN  PURCHASE  OR  LEASE  OF  PROPERTIES  ON 

WHICH  LOSSES  WERE  MADE? 

The  statute  provides  awards  for  losses  incurred  in  44  producing  and 
preparing  to  produce  manganese,”  etc.  If  Congress  intended  this 
to  include  losses  incurred  in  purchasing  or  leasing  properties  for  the 
purpose  of  producing  manganese,  etc.,  we  consider  it  to  be  a  reason¬ 
able  construction  that  the  statute  would  have  so  stated  explicitly. 
If  you  confirm  us  in  this  interpretation,  this  commission  should 
confine  awards  only  to  losses  from  development  or  operation. 
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4.  CLAIMS  FOR  COMPENSATION  OF  PERSONAL  SERVICE 

In  awarding  claims  for  personal  service,  this  commission  considers 
.  that  it  should  make  no  allowance  other  than  a  fair  amount  covering 
expenses  of  claimant  while  engaged  on  property  which  has  com¬ 
mercial  importance  and  which  is  the  basis  of  his  claims. 

5.  MONEY  SPENT  RECKLESSLY  OR  WASTEFULLY 

This  commission  feels  that  it  should  make  no  award  for  money 
which  is  evidently  invested  wastefully  or  uselessly. 

6.  AWARDS  IN  CASES  OF  DEVELOPMENT  BEFORE  “  REQUEST  OR  DEMAND  ” 

f 

In  cases  where  enterprises  were  undertaken  before  any  war  stim¬ 
ulation,  commission  feels  that  it  should  award  only  the  excess  cost 
involved  in  subsequent  increase  above  the  original  plan  of  claimant. 

7.  AWARDS  FOR  RAILROAD  CONSTRUCTION 

The  commission  feels  that  as  a  rule  it  should  find  that  no  railroad 
cost  be  allowed  unless  it  can  be  shown  that  there  was  in  the  property 
a  fair  chance  that  its  development,  plus  the  cost  of  the  railroad, 
could  be  repaid  from  profits  to  be  earned  during  the  probable  dura¬ 
tion  of  the  war,  unless  the  plan  of  the  roads  shall  have  been  presented 
to  some  department  head  of  the  Interior  Department,  or  of  the 
War  Industries  Board,  the  War  Trade  Board,  the  Shipping  Board, 
or  the  Emergency  Fleet  Corporation,  and  the  plan  approved. 

S.  CLAIMS  FOR  TIME  AND  EXPENSES 

No  claims  for  prospecting  as  such  shall  be  allowed,  whether  suc¬ 
cessful  or  not ;  but  in  case  such  prospecting  shall  develop  a  property 
of  “  commercial  importance,”  claims  may  be  allowed  for  its  develop¬ 
ment. 

Very  truly  yours, 

J.  E.  S. 

By  the  commission. 

August  1,  1919. 

My  Dear  Mr.  Shafroth  :  1.  In  order  to  facilitate  the  work  of  the 
commissioii,  I  have  decided  upon  the  following  procedure : 

(a)  Examination  by  engineers  and  auditors. 

(&)  Testimony  and  examination  of  whole  record  by  examiners, 
who  shall  report  statement  of  fact  to  commission. 

( c )  Commission  shall  hear  argument  and  make  award. 

(d)  Secretary  shall  give  20  days  for  review  on  brief  and  sign  final 
award. 

2.  The  examiners  will  be  under  the  commission  and  a  part  of  the 
commission  organization.  In  order  to  expedite  matters  and  help 
you  in  every  way  possible,  I  have  already  appointed  five  examiners, 
Messrs.  White,  Morris,  Means,  Bowles,  and  Eddingfield,  since  it 
seems  best  to  select  men  who  are  familiar  with  the  history  of  this 
matter. 
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3.  The  work  is  going  forward ;  all  claims  have  been  abstracted  and 
a  provisional  classification  has  been  made  under  the  Attorney  Gen¬ 
eral’s  ruling.  Those  which  appear  to  qualify  as  claimants  under 
this  ruling  have  all  been  assigned  to  field  engineers  and  auditors. 
The  examiners  will  take  up  the  engineers’  and  auditors’  reports  as 
they  come  in  and  interview  claimants  as  to  questions  or  facts  that 
are  necessary,  and  will  write  a  digest  for  your  consideration. 

4.  Trusting  that  you  all  have  returned  to  health,  and  with  my  best 
regards  to  Doctor  Foster  and  Doctor  Moore,  I  am, 

Cordially  yours, 

Franklin  K.  Lane. 

Hon.  John  F.  Shafroth, 

C hcdrman  War  Minerals  Relief  Commission , 

Medford ,  Or  eg. 


Department  of  the  Interior, 

War  Minerals  Relief, 
Washington ,  October  10 ,  1919. 

Mr.  W.  R.  Crane, 

Acting  Chief  Engineer 

War  Minerals  Relief  Commission: 

Will  you  kindly  advise  all  auditors  and  engineers  in  the  service  of 
the  commission  under  your  direction  that  the  commission  desire  Ihem 
in  all  investigations  to  segregate  purely  prospecting  expenses  from 
those  of  development,  as  far  as  possible  ? 

The  commission  wish  it  understood  that  they  do  not  feel  au¬ 
thorized  to  recommend  awards  for  losses  incurred  in  securing  in¬ 
formation  concerning  any  property,  or  for  preliminary  expenses 
which  were  clearly  intended  to  make  up  the  minds  of  the  interested 
parties  whether  to  embark  on  the  enterprises  which  made  the  loss. 

Test  pitting  is  not  mining;  preliminary -inspection  of  properties 
is  not  producing  or  preparing  to  produce.  No  work  expended  on 
the  property  by  a  claimant  before  his  decision  that  it  is  of  com¬ 
mercial  importance  can  be  allowed  under  the  act. 

John  F.  Shafroth, 
Philip  N.  Moore, 

C  ommissioners. 


COMPTROLLER  OF  TREASURY  OPINION  ON  DATE  t)F  FILING 


Treasury  Department, 

Office  of  Comptroller  of  the  Treasury, 

Washington^  October  3,  1919. 

The  Secretary  of  the  Interior. 

Sir:  I  have  your  letter  of  September  29  requesting  decision 
whether  a  claim  deposited  in  a  post  office  in  California  May  28,  1919, 
received  at  the  post  office  in  Washington  June  3,  1919,  and  delivered 
at  the  Department  of  the  Interior  tne  same  date  is  “  filed  with  the 
Department  of  the  Interior  within  three  months  from  and  after” 
March  2,  1919,  within  the  meaning  of  the  provision  in  the  act  of 
March  2,  1919  (40  Stat.  1274),  authorizing  the  Secretary  of  the 
Interior  to  “  consider,  approve,  and  dispose  of  only  such  claims  as 
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shall  be  made  hereunder  and  filed  with  the  Department  of  the  In¬ 
terior  within  three  months  from  and  after  the  approval  of  this  act.” 

In  reply  you  are  advised  that  a  claim  is  not  filed  with  the  De¬ 
partment  of  the  Interior  ”  until  actually  received  at  the  department 
or  by  a  properly  designated  officer  thereof.  In  this  connection  see 
6  Comp.  Dec.  690  and  21  Comp.  Dec.  243.  “  Three  months  from  and 
after  ”  March  2,  1919,  expired  at  the  close  of  business  June  2.  1919. 
See  8  Comp.  Dec.  150.  The  question  submitted  is  answered  in  the 
negative. 

Respectfully, 

W.  W.  Warwick,  Comptroller. 


Department  of  the  Interior, 

October  8 ,  1919. 

Respectfully  referred  to  the  Director  of  the  Bureau  of  Mines  for 
the  information  of  the  War  Minerals  Relief  Committee. 

E.  J.  Ayers,  Chief  Clerk. 


SECTION  D 


PROTECTING  CREDITORS  OF  CLAIMANTS,  SECRETARY 
LANE— SECRETARY  PAYNE’S  LETTER  TO  AMERICAN 
MINING  CONGRESS— DECISION  BY  COMPTROLLER  GEN¬ 
ERAL  IN  DOLBEAR  CLAIM— SECRETARY  FALL’S  LET¬ 
TER  TO  COMPTROLLER— SECRETARY  FALL’S  MEMO¬ 
RANDUM  FOR  COMMISSION— SECRETARY  FINNEY’S 
LETTER  TO  COMMISSIONER 

Department  of  the  Interior, 

W  ashington,  December  18 , 1919. 

Mr.  P.  N.  Moore, 

War  Minerals  Relief  Commission. 

My  Dear  Mr.  Moore:  I  have  looked  into  the  question  that  we 
talked  over  the  other  day  to  some  extent  as  to  how  far  we  can  protect 
creditors  against  claimants  under  the  war  minerals  relief  act,  the 
question,  as  I  recollect,  arising  particularly  in  the  case  of  a  man  by 
tne  name  of  Reddy. 

It  should  be  remembered  that  section  3477,  Revised  Statutes,  pro¬ 
hibits  voluntary  transfers  and  assignments  of  claims  upon  the  United 
States  before  the  claim  has  been  allowed,  the  amount  due  ascertained, 
and  a  warrant  issued  in  payment.  Under  this  statute,  however,  the 
courts  have  held  that  involuntary  transfers  and  assignments  are  not 
prohibited.  For  instance,  such  a  claim  passes  to  an  assignee  in  bank¬ 
ruptcy.  (See  Erwin  v.  United  States,  97  U.  S.  392.) 

In  Price  v.  Forrest  (173  U.  S.  410),  decided  in  1899,  the  Supreme 
Court  held  that  a  claim  against  the  United  States  passed  to  a  re¬ 
ceiver  of  the  claimant  appointed  by  a  State  court.  The  court  there 
said,  at  page  423 : 

As  this  court  has  said,  the  object  of  Congress  by  section  3477  was  to  protect 
the  Government,  and  not  the  claimant,  and  to  prevent  frauds  upon  the  Treas¬ 
ury.  (Bailey  v.  United  States,  109  U.  S.  432;  Hobbs  v.  McLean,  117  U.'  S.  567; 
Freedman’s  Savings  Co.  v.  Shepherd,  127  U.  S.  494,  506.)  There  was  no  pur¬ 
pose  to  aid  those  who  had  claims  for  money  against  the  United  States  in  disre¬ 
garding  the  just  demands  of  their  creditors.  We  perceive  nothing  in  the  words 
or  object  of  the  statute  that  prevents  any  court  of  competent  jurisdiction  as  to 
subject  matter  and  parties  from  making  such  orders  as  may  be  necessary  or 
appropriate  to  prevent  one  who  has  a  claim  for  money  against  the  Government 
from  withdrawing  the  proceeds  of  such  claim  from  the  reach  of  his  creditors, 
provided  such  orders  do  not  interfere  with  the  examination  and  allowance  or 
rejection  of  such  claim  by  the  proper  officers  of  the  Government,  nor  in  anywise 
obstruct  any  action  that  such  officers  may  legally  take  under  the  statutes  relat¬ 
ing  to  the  allowance  or  payment  of  claims  against  the  United  States.  If  a  court, 
in  an  action  against  such  claimant  by  one  of  his  creditors,  should,  for  the  protec¬ 
tion  of  the  creditor,  forbid  the  claimant  from  collecting  his  demand  except 
through  a  receiver  who  should  hold  the  proceeds  subject  to  be  disposed  of 
according  to  law  under  the  order  of  court,  we  are  unable  to  say  that  such  action 
would  be  inconsistent  with  section  3477.  It  may  be  that  the  officers  charged 
with  the  duty  of  allowing  or  disallowing  claims  against  the  Government  are 
not  required  to  recognize  a  receiver  of  a  claim  appointed  by  a  court,  and  may, 
if  the  claim  be  allowed,  refuse  to  make  payment  except  as  provided  in  section 
3477. 
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After  the  quotation  the  court  called  attention  to  the  fact  that  in 
that  particular  case  the  officers  of  the  Treasury  had  withheld  payment 
pending  the  litigation  in  the  State  courts. 

The  next  year  the  Court  of  Claims,  in  Borcherling  v.  United  States 
(35  Ct.  Cl.  311),  held  that  where  a  State  court  appoints  a  receiver 
of  a  claimant  against  the  United  States  and  enjoins  such  claimant 
from  receiving  the  money,  the  officers  of  the  Treasury  have  no  right 
to  make  payment  to  the  claimant  after  they  have  been  notified  of  the 
appointment  of  a  receiver  and  the  injunction. 

Under  the  above  authorities,  I  take  it,  it  is  clear  that  the  creditors 
of  a  claimant  can  protect  themselves  by  having  a  receiver  appointed 
and  securing  an  injunction  preventing  him  from  collecting  the 
amount  found  due  from  the  United  States.  As  to  vour  suggestion 
that  Reddy  execute  a  power  of  attorney  to  some  individual  author¬ 
izing  him  to  distribute  the  amount  awarded  to  his  creditors,  I  would 
call  your  attention  to  the  Attorney  General’s  opinion  of  May  3,  1893 
(20  t)pp.  Atty.  Gen.  578),  the  syllabus  of  which  reads: 


The  head  of  a  department  is  prohibited  by  section  3477,  Revised  Statutes, 
from  cooperating  with  a  contractor  having  a  balance  due  him  in  the  Treasury  in 
assigning  this  balance  to  an  outsider  before  the  issuing  of  a  warrant  or 
warrants  for  payment  of  the  amount  proposed  to  be  assigned.  The  proper 
course  is  not  to  pay  the  balance  over  to  some  designated  person  to  be  dis¬ 
tributed  among  all  the  creditors  under  the  direction  of  the  courts,  but  to  keep 
the  custody  of  the  balance  until  the  respective  rights  of  various  claimants  to 
it  have  been  determined  by  the  decree  of  a  competent  court. 


Under  the  above  rulings  I  am  inclined  to  the  opinion  that  we 
are  not  warranted  in  attempting  to  protect  the  rights  of  creditors 
of  claimants,  but  it  is  up  to  such  claimants  to  protect  them,  either 
through  bankruptcy  proceedings  or  the  appointment  of  a  receiver. 
We,  of  course,  might  cooperate  to  the  extent  of  withholding  our  cer¬ 
tificate  to  the  auditor  until  they  could  get  a  receiver  appointed,  etc., 
or  by  requesting  the  Treasury  Department  to  withhold  payment 
pending  such  proceedings. 

It  must  be  remembered  that  no  sum  is  due  the  claimant  until  the 
award  is  made  by  the  Secretary.  The  payment  of  that  amount  under 
our  practice  is  made  by  the  officers  of  the  Treasury  Department  and 
it  is  part  of  their  function  to  decide  whether  they  will  recognize 
creditors,  assignees,  and  receivers.  I  think  clearly  the  wisest  plan 
for  us  to  follow  is  to  certify  the  claim  in  the  name  of  the  claimant. 
Should  there  be  a  receiver  or  assignee  in  bankruptcy  proceedings, 
we  should  also  advise  the  officers  of  the  Treasury  Department  of 
that  fact. 


I  am  inclosing  two  additional  copies  of  this  memo. 
Respectfully, 

Oscar  Lange, 
Assistant  Attorney . 


Department  of  the  Interior, 

" Washington ,  January  15 ,  1920. 

E.  C.  Humphreys  Co., 

Conway  Building ,  Chicago ,  111. 

Gentlemen  :  I  am  in  receipt  of  your  letter  of  the  6th  instant. 
After  careful  study  of  the  matter  I  have  arrived  at  the  conclu¬ 
sion  that  I  can  not  either  from  a  legal  or  administrative  standpoint 
endeavor  to  protect  creditors  of  claimants  under  the  war  minerals 
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relief  act.  To  set  aside  to  such  creditors  a  portion  of  the  award 
given  each  claimant  would  necessitate  an  adjudication  of  the  rights 
of  the  creditor  as  against  the  claimant  and  also  priorities  between 
the  creditors  themselves,  which  matters  are  properly  within  the  juris¬ 
diction  of  the  courts. 

Under  the  Jaw  the  award  and  payment  thereof  is  made  to  the 
claimant  or  his  legal  representative.  A  method  by  which  creditors 
may  protect  themselves  is  indicated  in  the  legal  opinion  transmitted 
to  you  with  mv  letter  of  December  27,  1919. 

Cordially  yours, 

Franklin  K.  Lane. 


Department  of  the  Interior, 

" Washington, ,  August  16,  1920. 

The  American  Mining  Congress, 

Munsey  Building,  Washington,  D.  C. 

Gentlemen:  I  have  considered  your  letter  of  June  18,  1920,  in 
the  light  of  the  hearing  held  before  me  August  10,  1920,  relative 
to  the  interpretation  of  certain  provisions  of  the  war  minerals  relief 
act,  section  5,  act  of  March  2,  1919  (40  Stat.  1272,  1274).  The  act, 
in  part,  provides : 

That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized  to  adjust, 
liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person,  firm,  or 
corporation,  by  reason  of  producing  or  preparing  to  produce,  either  manganese, 
chrome,  pyrites,  or  tungsten,  in  compliance  with  the  request  or  demand  of  the 
Department  of  the  Interior,  the  War  Industries  Board,  the  War  Trade  Board, 
the  Shipping  Board,  or  the  Emergency  Fleet  Corporation,  to  supply  the  urgent 
needs  of  the  Nation  in  the  prosecution  of  the  war;  *  *  *. 

The  said  Secretary  shall  make  such  adjustments  and  payments  in  each  case 
as  he  shall  determine  to  be  just  and  equitable ;  *  *  * :  And  provided 
further,  That  no  claim  shall  be  allowed  or  paid  by  said  Secretary  unless  it 
shall  appear  to  the  satisfaction  of  the  said  Secretary’  that  the  expenditures  so 
made  or  obligations  so  incurred  by  the  claimant  w’ere  made  in  good  faith  for 
or  upon  property  which  contained  either  manganese,  chrome,  pyrites,  or  tungsten 
in  sufficient  quantities  to  be  of  commercial  importance:  And  provided  further , 
That  no  claims  shall  be  paid  unless  it  shall  appear  to  the  satisfaction  of  said 
Secretary  that  moneys  were  invested  or  obligations  were  incurred  subsequent 
to  April  6,  1917,  and  prior  to  November  12,  1918,  in  a  legitimate  attempt  to 
produce  either  manganese,  chrome,  pyrites,  or  tungsten  for  thg  needs  of  the 
Nation  for  the  prosecution  of  the  war,  and  that  no  profits  of  any  kind  shall 
be  included  in  the  allowance  of  any  of  said  claims,  and  that  no  investment  for 
merely,  speculative  purposes  shall  be  recognized  in  any  manner  by  said  Sec¬ 
retary:  *  *  *. 

*  *  *  Provided  further.  That  in  determining  the  net  losses  of  any  claimant 

the  Secretary  of  the  Interior  shall,  among  other  things,  take  into  consideration 
and  charge  to  the  claimant  the  then  market  value  of  any  ores  or  minerals  on 
hand  belonging  to  the  claimant,  and  also  the  salvage  or  usable  value  of  any 
machinery  or  other  appliances  which  may  be  claimed  was  purchased  to  equip 
said  mine  for  the  purpose  of  complying  with  the  request  or  demand  of  the 
agencies  of  the  Government  above  mentioned  in  the  manner  aforesaid. 

1.  REQUEST  OR  DEMAND 

As  to  the  first  paragraph  of  the  act  quoted  above,  the  chairman 
of  the  Committee  on  Mines  and  Mining  of  the  House  of  Representa¬ 
tives,  in  moving  the  passage  of  the  measure  as  it  became  a  law’,  used 
this  language : 

It  also  throws  around  the  amendment  safeguards  for  the  Government  pro¬ 
viding  that  only  upon  the  personal  request  or  demand  of  the  Government  agencies 
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could  they  be  paid  *  *  *.  No  account  is  taken  of  newspaper  articles  or 
of  every  fellow  who  went  out  and  dug  a  hole  in  the  ground,  but  he  must 
be  able  to  show  that  he  really  had  the  minerals  there — not  a  prospecting  claim, 
nothing  of  that  kind — but  only  the  actual  mineral  that  he  went  out  and  secured 
for  his  Government  when  his  Government  asked  him  to  do  it,  when  his  Gov¬ 
ernment  went  to  him  personally  and  requested  or  demanded  that  he  do  it. 

The  solicitor  for  this  department,  in  his  opinion  of  June  24,  1919, 
stated : 

It  is  clear  that  merely  general  solicitations,  appeals  to  the  public,  and  other 
methods  used  to  promote  a  widespread  sentiment  for,  or  encouragement  of,  the 
production  of  these  minerals  by  the  particular  agencies  of  the  Government 
mentioned  in  the  act,  do  not  constitute  a  “  request  or  demand  ”  as  those  terms 
were  used  by  Congress.  There  must  have  been  a  specific  request  or  demand 
communicated  personally,  in  some  form,  to  an  individual  who  as  a  consequence 
thereof  produced  or  prepared  to  produce  manganese,  chrome,  pyrites,  and 
tungsten. 

The  Attorney  General  of  the  United  States,  upon  July  1,  1919, 
expressed  the  following  opinion: 

The  language  used  could  hardly  be  more  clear  or  allow  less  room  for  con¬ 
struction.  No  claim  based  upon  a  general  appeal  or  solicitation  is  authorized 
by  it.  but  to  come  under  the  statute  the  claimant  must  have  been  asked 
specifically  by  either  the  Department  of  the  Interior,  the  War  Industries  Board, 
the  War  Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation 
to  produce  or  prepare  to  produce  one  or  more  of  the  four  named  minerals. 

******  * 

As  I  have  stated  above,  the  statute  does  not  authorize  the  recognition  of  a 
claim  based  ujx>n  a  general  solicitation  or  appeal.  This  is  apparent  from  the 
provision  itself.  It  is  also  apparent  from  the  history  of  the  enactment  (which 
is  unnecessary  to  detail  here)  that  it  was  intentionally  framed  so  as  to 
exclude  such  claims  a$  are  referred  to  by  you. 

The  legislative  history  of  the  law  and  the  opinion  of  these  legal 
officers  are  in  harmony  and  I  can  find  no  error  in  the  consistent 
interpretation  of  the  term  “  request  or  demand.” 

2.  PURCHASE  OF  MINES  AND  MINING  RIGHTS 

% 

'The  war  minerals  relief  act  was  first  introduced  in  the  Senate  as  an 
amendment  to  H.  R.  13274,  Sixty-fifth  Congress.  It  originally  read : 

That  the  Secretary  of  the  Interior  be,  and  hereby  is,  authorized  and  directed 
to  ascertain  and  determine  the  amount  or  amounts  of  money  heretofore  in¬ 
vested  or  contracted  to  be  invested  and  obligations  incurred  by  any  and  all 
persons  and  investors  for  producing  or  for  the  purpose  of  producing  or  prepar¬ 
ing  for  producing  or  acquiring  property  for  producing  *  *  *. 

During  its  consideration  an  objection  was  made  by  a  Senator : 

I  want  to  call  the  attention  of  the  Senator  from  Nevada  to  the  words  “or 
acquiring  property  for  producing.”  It  seems  to  me  that  is  going  too  far.  I 
think  that  where  a  man  has  purchased  a  piece  of  property  for  producing  these 
metals,  we  should  not  authorize  the  Secretary  of  the  Treasury  to  go  into  the 
question  as  to  what  he  paid  and  whether  he  lost  upon  the  purchase  price  of 
that  property  because  of  the  fact  that  the  *war  closed  sooner  than  he  anticipated. 
I  believe  that  is  going  altogether  too  far.  I  will  ask  the  Senator  if  it  would 
not  be  very  much  better  to  strike  out  the  words  “  or  acquiring  property  for 
producing  ”? 

The  chairman  of  the  Senate  Committee  on  Mines  and  Mining  in 
charge  of  the  legislation  answered,  “I  will  consent  to  that,  Mr. 
President.” 

The  law  as  finally  enacted  was  drafted  by  the  House  Committee  on 
Mines  and  Mining  and  does  not  contain  the  phrase  “or  acquiring 
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property  for  producing.”  Taking  up  the  provisions  of  the  law 
bearing  upon  this  question,  the  first  paragraph  uses  the  expression 
“to  supply  the  urgent  needs  of  the  Nation  in  the  prosecution  of  the 
war.”  This  language  contemplates  a  temporary  need  and  not,  as  a 
general  rule,  a  permanent  investment  by  means  of  the  purchase  of  a 
fee  or  long-time  mineral  rights. 

While  the  law  expressly  directs  that  “  the  Secretary  shall,  among 
other  things,  take  into  consideration  and  charge  to  the  claimant  the 
then  market  value  of  any  ores  or  mineral  on  hand  belonging  to  the 
claimant,  and  also  the  salvage  or  usable  value  of  any  machinery  or 
other  appliances,”  it  is  silent  as  to  the  salvage  value  of  land.  The 
provision  most  in  point  as  to  this  feature  is : 

That  no  claim  shall  be  allowed  or  paid  *  *  *  unless  it  shall  appear 
*  *  *  that  the  expenditures  so  made  or  obligations  so  incurred  by  the  claim¬ 

ant  were  made  in  good  faith  for  or  upon  property  which  contained  either 
manganese,  chrome,  pyrites,  or  tungsten  *  *  *. 

The  word  “  for  ”  has  been  construed  as  meaning  “  for  the  benefit 
of  ”  or  “  for  the  use  of.”  Many  legitimate  expenses  of  mining,  such 
as  the  building  of  aerial  trams,  power  lines,  roads,  ore  bunkers,  etc., 
are  not  “  upon  ”  the  property,  but  under  the  above  construction  are 
“  for  ”  the  property.  To  adopt  the  view  that  the  word  “  for  ”  means 
“  for  the  purchase  of  property  ”  would  exclude  such  legitimate 
expenses  from  compensation.  Taking  all  the  provisions  of  the  law 
into  consideration,  my  conclusion  is  that  the  rulings  heretofore 
followed  as  to  this  feature  can  not  be  changed. 

3.  COMMERCIAL  IMPORTANCE 

The  act  provides  that  the  expenditure  must  have  been  made  for  or 
upon  property  “  which  contained  either  manganese,  chrome,  pyrites, 
or  tungsten  in  sufficient  quantities  to  be  of  commercial  importance.” 

This  is  a  direct  prohibition  against  the  allowance  of  any  claim 
where  the  property  did  not  contain  these  minerals  in  sufficient  quan¬ 
tities  to  be  of  commercial  importance  and  can  not  be  ignored.  It  is 
a  question  of  fact  which  must  be  determined  in  each  particujar  case. 
Such  question  is  still  present  in  instances  where  the  claimant  was 
requested  or  demanded  by  one  of  the  governmental  agencies  named 
in  the  law  to  produce  from  a  particular  property,  the  circumstance, 
however,  being  considered  in  connection  with  other  evidence  at  hand. 

Trusting  that  the  above  is  a  sufficiently  clear  exposition  of  the 
matters  involved,  I  am, 

Cordially  yours, 

John  Barton  Payne,  Secretary. 


APPEAL  NO.  33365 — RECONSIDERATION 

General  Accounting  Office, 

Office  of  Comptroller  General, 

Washington,  August  6 , 1921. 

The  Secretary  of  the  Interior. 

Sir:  I  have  before  me  your  letter  of  May  19,  1921,  addressed  to 
the  Comptroller  of  the  Treasury,  requesting  reconsideration  of  de¬ 
cision  dated  November  6,  1920  (27  Comp.  Dec.  415) L  affirming  the 
action  of  the  Auditor  for  the  Interior  Department  in  disallowing 
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by  certificate.  Interior  Civil  No.  65394,  dated  June  5.  1920,  the  claim 
of  Samuel  H.  Dolbear  for  an  additional  allowance  of  $2,845.37  for 
losses  sustained  by  him  in  the  production  of  chrome  due  to  stimula¬ 
tion  by  the  Government. 

You  do  not  present  any  new  evidence,  but  suggest  that  the  former 
decision  proceeded  upon  an  erroneous  interpretation  of  the  law,  and 
on  that  ground  alone  request  its  reconsideration. 

Without  regard  to  any  action  it  might  have  been  within  the  juris¬ 
diction  of  the  Comptroller  of  the  Treasury  to  take  had  he  acted  upon 
your  request  during  his  term  of  office,  the  matter  is  one  which  is  not 
now  open  to  review  by  this  office,  since  the  principle  is  well  estab- 
Ished  that  Government  accounting  officers  are  not  authorized  to 
reopen,  on  questions  of  law  merely,  accounts  which  have  been  finally 
settled  by  their  predecessors  in  office.  (6  Comp.  Dec.  236;  11  id. 
459;  14  id.  795.  See  also  12  Opin.  Atty.  Gen.  386.) 

It  is  also  noted  that  in  a  postscript  to  your  letter  you  call  attention 
to  the  fact  that  a  bill  has  been  introduced  in  Congress  (S.  26  and 
H.  R.  2625,  67th  Cong.,  1st  sess.)  for  the  relief  of  this  claimant.  Even 
if  I  were  not  without  jurisdiction  for  the  reasons  already  stated,  I 
should  be  disinclined  to  exercise  any  jurisdiction  in  this  matter  while 
measures  for  the  claimant’s  relief  are  pending  before  Congress.  (See 
20  Comp.  Dec.  726;  Digest,  Decisions  of  Second  Comptroller,  vol.  2, 
sec.  402 ;  id.  vol.  3,  secs.  540,  *737. ) 

For  the  reasons  stated.  I  feel  obliged  to  decline  to  open  this  case. 

Respectfully, 

J.  R.  McCarl, 
Comptroller  General. 


Department  of  the  Interior, 

W ashington,  May  19 , 1921. 

The  Comptroller  of  the  Treasury. 

Dear  Mr.  Comptroller:  On  December  22, 1919,  the  War  Minerals 
Relief  Commission  recommended  an  award  to  Samuel  H.  Dolbear, 
of  San  Francisco,  Calif.,  under  section  5  of  the  act  of  March  2, 
1919  (40  Stat.  1272, 1274). 

An  award  in  harmonv  with  the  commission’s  recommendation  was 
made  by  the  then  Secretary  of  the  Interior  January  14.  1920.  and 
duly  paid  bt  the  Treasury  Department.  Thereafter  it  was  discov¬ 
ered  that  an  error  of  $2,845.37  had  been  made  against  Mr.  Dolbear, 
inasmuch  as  profits  of  that  amount  made  in  the  buying  and  selling 
of  chrome  and  not  in  the  mining  thereof  had  been  improperly  de¬ 
ducted.  Accordingly,  on  April  20.  1920,  the  commission  recom¬ 
mended  an  additional  award  of  $2,845.37,  which  was  made  by  the 
Secretary  of  the  Interior  May  18,  1920.  This  award  was  certified  to 
the  Auditor  for  the  Interior  Department  May  20,  1920.  On  June  5, 
1920,  the  auditor  refused  to.  allow  payment,  and  on  request  for  a 
review  by  your  office  the  acting  comptroller  on  November  6,  1920, 
sustained"  the  action  of  the  auditor. 

Upon  reexamination  of  the  matter,  I  feel  that  it  should  have 
your  further  consideration.  As  stated  in  the  opinion,  the  jurisdic¬ 
tion  of  the  Secretary  of  the  Interior  in  the  settlement  of  claims  under 
the  act  is  final  and  conclusive,  but  I  find  nothing  in  the  statute  which 
would  prevent  him  from  correcting  an  error  of  fact.  The  opinion 
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cites  the  portion  of  the  act  which  requires  claims  to  be  filed  within 
three  months  from  date  of  the  act  and  states  that  the  appropriation 
shall  continue  available  until  such  time  as  the  Secretary  of  the  In¬ 
terior  shall  have  fully  exercised  the  authority  granted  and  completed 
the  duties  imposed.  The  view  that  a  final  Sward  made  by  the  Sec¬ 
retary  of  the  Interior,  followed  by  settlement  and  payment,  can  not 
be  reopened  may  be  sound  in  the  absence  of  an  eyror  in  his  findings, 
but  I  can  find  nothing  in  the  statute  nor  in  analogoqs  laws  which 
would  preclude  the  correction  of  manifest  error,  where  the  Secretary 
himself  and  all  parties  in  interest  are  willing  that  the  correction 
should  be  made.  In  the  case  of  patents  for  lands,  it  is  true  that  after 
the  issuance  of  a  patent  jurisdiction  of  the  Interior  Department  over 
the  lands  covered  thereby  terminates,  and  yet  the  decisions  of  the 
courts  and  of  this  department  for  many  years  have  recognized  the 
right  of  the  Secretary  of  the  Interior  to  cancel  such  a  patent  and 
correct  the  error  upon  the  request  of  the  applicant  and  the  surrender 
of  the  erroneous  instrument.  It  seems  to  me  that  a  similar  principle 
should  be  applied  in  this  case;  that  an  error  having  been  discovered 
and  admitted,  and  all  parties  in  interest,  including  the  Secretary, 
being  willing  and  anxious  to  correct  the  mistake,  that  jurisdiction  to 
correct  that  error  still  remains  in  the  Secretary  of  the  Interior. 

Sincerely, 

Albert  B.  Fall,  Secretary. 

P.  S. — A  bill  has  been  introduced  in  Congress  to  direct  the  pay¬ 
ment  to  Mr.  Dolbear  of  the  amount  named,  and  unless  we  have  au¬ 
thority  to  make  the  payment  under  existing  law,  I  shall  be  compelled 
to  recommend  its  enactment.  I  think  it  much  better  policy  to  dispose 
of  such  matters  under  existing  laws,  if  possible  so  to  do. 


APPEAL  NO.  33365 

Treasury  Department, 

Office  of  Comptroller  of  the  Treasury, 

Washington,  November  6 , 1920. 

The  Secretary  of  the  Interior  on  June  25,  1920,  applied  for  a  revi¬ 
sion  of  the  action  of  the  Auditor  for  the  Interior  Department  in 
disallowing  by  certificate  Interior  Civil  No.  65394,  dated  June  5, 
1920,  the  claim  of  Samuel  H.  Dolbear,  for  additional  allowance  of 
$2,845.37  for  losses  sustained  by  him  in  the  production  of  chrome  due 
to  stimulation  by  the  Government. 

The  claim  filed  by  claimant  with  the  Secretary  of  the  Interior 
under  the  act  of  March  2,  1919  (40  Stat.  1274),  was  originally  for 
in  excess  of  $15,000.  On  the  examination  of  his  books  and  records 
by  an  accountant  representing  the  Secretary  of  the  Interior,  there 
was  deducted,  among  other  items,  one  of  $2,845.37,  and  on  December 
22,  1919,  the  War  Minerals  Relief  Commission,  under  the  Depart¬ 
ment  of  the  Interior,  certified  that  it  had  found  claimant’s  losses, 
reimbursable  under  the  statute,  to  be  $10,955.15.  On  January  12, 
1920,  apparently  while  claimant  was  in  the  city  of  Washington,  D.  C., 
he  addressed  the  War  Minerals  Relief  Commission  as  follows: 

I  have  this  day  been  shown  a  copy  of  the  award  of  the  commission  in  the 
snm  of  $10,955.15,  from  which  is  to  be  deducted  $833.12,  which  is  to  be  paid 


42 


ADMINISTRATION  OF  WAR  MINERALS  RELIEF  ACT 


to  the  Department  of  Agriculture  to  liquidate  my  indebtedness  to  the  Bureau  of 
Public  Roads,  in  the  matter  of  claim  No.  410. 

I  accept  the  award  recommended  by  the  commission  and  shall  file  no  objec¬ 
tions  thereto. 

Thereupon,  on  J anuary  14, 1920,  the  then  Secretary  of  the  Interior 
made  an  award  to  the  claimant  in  the  sum  named,  and  settlement 
was  made  by  the  Auditor  for  the  Interior  Department  by  certificate, 
Interior  Civil  No.  63545,  dated  January  15, 1920,  for  the  full  amount 
of  the  award,  upon  which  warrant  was  issued  and  paid. 

Under  date  of  March  20,  1920,  claimant  filed  a  supplemental  claim 
for  $2,845.37,  one  of  the  amounts  deducted  from  his  earlier  claim, 
stating  that  in  accepting  the  award  previously  made  he  was  under 
the  misapprehension  that  the  statement  of  the  accountant  of  the  War 
Minerals  Relief  Commission,  that  the  item  was  properly  deductible, 
was  correct.  On  May  18,  1920,  the  present  Secretary  oi  the  Interior 
made  an  additional  award  of  $2,845.37,  and  the  auaitor,  on  June  5, 
1920,  bv  settlement  certificate.  Interior  Civil  No.  65395,  disallowed 
the  claim  for  the  following  reason : 

It  is  held  that  the  action  of  the  Secretary  of  the  Interior  on  the  first  claim, 
and  your  acceptance  thereof,  constitute  a  completed  award  and  that  no  author¬ 
ity  exists  under  the  act  of  March  2,  1919  (40  Stat.  1274),  for  a  review  of  the 
case  by  the  Secretary  of  the  Interior,  in  your  interest.  (See  Comp.  Dec.,  Oc¬ 
tober  17,  1919.) 

In  decision  of  October  17,  1919,  referred  fo  by  the  auditor,  it  was 
said : 

There  is  no,  specific  provision  for  review  of  the  award  by  the  Secretary  aside 
from  the  authority  given  the  United  States  in  a  subsequent  proviso  of  the  en¬ 
actment  to  review  such  settlement  if  the  Government  had  been  defrauded.  It 
does  not  appear  at  whose  request  the  commission  made  the  report  of  September 
18,  1919.  I  do  not  think  the  act  contemplates  that  when  an  award  has  been 
made  by  the  Secretary  of  the  Interior  further  investigations  and  reports  are  to 
be  permitted  the  claimant  to  combat  that  award  and  finding,  and  I  believe  the 
provisions  of  the  act  that  an  award  shall  be  final  and  conclusive  would  not 
permit  a  reopening  of  such  an  award  under  such  conditions. 

The  act  under  which  claim  was  presented  is  one  for  the  relief  of 
persons  who,  on  the  request  of  the  agencies  of  the  Government  therein 
named,  had  undertaken  the  production  of  certain  described  minerals, 
and  who  because  of  the  cessation  of  active  military  operations  would 
lose  financially  because  of  having  undertaken  such  operations. 

The  jurisdiction  of  the  Secretary  of  the  Interior  in  the  settlement 
of  claims  under  this  act  is  final  and  conclusive,  and  there  is  no  au¬ 
thority  in  any  court  or  tribunal  to  review  his  action  thereunder  except 
for  fraud  against  the  Government,  save  only  the  jurisdiction  of  the 
accounting  officers  to  determine  that  the  awards  as  made  are  author¬ 
ized  by  the  act.  This,  however,  is  not  indicative  of  an  intent  that  the 
Secretary  shall  review  his  own  settlements.  Had  the  act  contemplated 
a  review  or  revision  of  the  action  of  the  Secretary  of  the  Interior,  an¬ 
other  tribunal  for  such  review  would  have  been  indicated,  as  was  done 
in  section  2  of  the  same  act  with  respect  to  claims  growing  out  of 
informal  contracts  in  the  War  Department. 

The  act  having  indicated  the  funds  to  be  used  provides : 

*  *  *  Said  funds  and  appropriations  shall  continue  to  be  available  for 
said  purpose  until  such  time  as  the  said  Secretary  shall  have  fully  exercised 
the  authority  herein  granted  and  performed  and  completed  the  duties  hereby 
provided  and  imposed. 
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And  further  directs  that — 

*  *  *  Said  Secretary  shall  consider,  approve,  and  dispose  of  only  such 
claims  as  shall  be  made  hereunder  and  filed  with  the  Department  of  the 
Interior  within  three  months  from  and  after  the  approval  of  this  act. 

A  permanent  appropriation  was  made  for  the  purpose  of  settling 
claims  filed  within  three  months  from  the  date  of  the  act,  and  when 
those  claims  are  ^settled  any  balance  in  the  appropriation  must  lapse. 
If  the  Secretary  of  the  Interior  may  reopen  settlements  made  by  him¬ 
self  or  his  predecessor,  it  will  be  necessary  to  continue  the  appro¬ 
priation  on  the  books  of  the  Treasury  Department  indefinitely. 
Clearly  these  provisions  indicate  that  settlements  shall  be  made  and 
closed. 

The  only  provision  in  the  act  which  lends  color  to  the  contention 
that  the  Secretary  of  the  Interior  is  authorized  to  reopen  settled 
claims  is  the  phrase  “  adjustments  and  payments  ”  followed  by  the 
clause  “in  each  case.”  It  is  contended  that  these  two  phrases  are 
evidence  of  an  intent  that  more  than  one  adjustment  and  payment 
shall  be  made  in  each  case.  Why  an  adjustment  and  settlement  made 
in  the  light  of  all  facts  (and  it  should  not  be  made  otherwise)  should 
be  disturbed  is  not  apparent.  Such  a  construction  is  not  necessary 
to  give  full  effect  to  the  statute  and  seems  to  be  contrarv  to  the 
clearly  expressed  intent  of  the  other  provisions  of  the  act.  Otherwise 
there  is  no  limit  as  to  when  the  Secretary  of  the  Interior  may  re¬ 
open  a  settlement  made  by  himself  or  his  predecessors  and  allow 
items  which  had  theretofore  been  rejected. 

I  think,  therefore,  that  that  portion  of  the  act  containing  direc¬ 
tions  as  to  the  basis  on  which  settlements  shall  be  made  is  not  con¬ 
trolling  in  this  regard.  Section  5  as  a  whole  indicates  that  the  relief 
was  to  be  accorded  promptly  and  that  the  obligations  of  the  Gov¬ 
ernment  were  to  be  fixed  and  liquidated  with  dispatch,  and  further 
claims  growing  out  of  the  same  transactions  are  not  entitled  to  con¬ 
sideration  without  further  action  by  Congress. 

In  addition,  it  may  be  observed  that  in  this  case  the  present  Sec¬ 
retary  of  the  Interior  is  opening  a  settlement  made  by  his  predecessor 
and  has  allowed  an  item  rejected  in  the  previous  settlement.  As  to 
reopening  settlements  of  a  predecessor  see  6  Comp.  Dec.  236  and 
19  id.  110,  and  the  authorities  there  cited.  However,  for  the  reasons 
already  stated  and  without  reference  to  this  additional  ground  of 
objection,  the  action  of  the  auditor  is  affirmed  and  a  certificate  of 
no  differences  will  issue. 

C.  M.  Foree,  Acting  Comptroller. 


MEMORANDUM  FOR  THE  COMMISSION  OF  WAR  MINERALS 

RELIEF 

Department  of  the  Interior, 

Washington,  Jvne  29,  1922. 

My  Dear  Mr.  Commissioner:  On  October  5,  1918,  the  Congress 
of  the  United  States  passed  a  general  law  under  which  it  was  hoped 
to  secure  a  very  greatly  enlarged  domestic  output  of  certain  minerals 
classed  in  such  act  as  “  necessaries.” 
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By  the  first  section  of  said  act  it  is  declared — 


That  by  reason  of  the  existence  of  a  state  of  war,  it  is  essential  to  the 
national  security  and  defense  and  to  the  successful  prosecution  of  the  war,  and 
for  the  support  and  maintenance  of  the  Army  and  Navy,  to  provide  for  an 
adequate  and  increased  supply,  to  facilitate  the  production,  and  to  provide  for 
an  equitable,  economical,  and  better  distribution  of  the  following-named 
mineral  substances  and  ores,  etc. 

By  section  3  of  the  act  it  is  provided,  among  other  things,  that — 

The  President  is  authorized  to  requisition  and  take  over  any  of  said  “  neces¬ 
saries”  *  *  *  take  over  any  undeveloped  or  insufficiently  developed  or 
operated  idle  land,  deposit,  or  mine  producing  ore,  in  his  judgment,  capable  of 
producing  said  “necessaries,”  or  either  of  them,  and  to  develop  and  operate 
such  mine  or  deposit,  etc. 


It  is  further  provided  that  the  United  States  shall  make  just 
compensation,  “  determined  by  the  President,  for  the  taking  over, 
use,  occupation,  etc.,  *  *  *  ”  and  that  “  If  the  compensation  so 

determined  be  unsatisfactory  ” — in  effect,  that  the  President  shall 
fix  an  amount  of  compensation  and  that  the  party  if  dissatisfied  with 
such  amount  so  fixed  shall  receive  25  per  cent  thereof  in  cash  and 
shall  have  the  right  to  sue  the  United  States  Government  for  the  full 
amount  which  he  thinks  is  the  proper  compensation. 

Every  miner  and  prospector,  and  operator  of  mines,  smelters, 
concentrators,  etc.,  in  the  United  States  had  knowledge  of  the  pro¬ 
visions  of  this  act. 

Every  miner,  prospector,  mine  claimant,  or  operator  whether 
theretofore  “  stimulated  ”  or  not  had  staring  him  in  the  face  the 
congressional  act  authorizing  the  expenditure  of  $50,000,000  for  the 
purpose  of  acquiring  these  “necessaries”  and  knew  that  the  act 
vested  authority  to  take  over  the  property  claimed  by  the  individual 
miner  or  operator,  or  any  part  of  such  property  so  claimed,  and  to 
conduct  same  by  the  Government  and  for  the  Government.  He  also 
had  knowledge  of  the  fact  that  he  w’as  then  to  be  compensated,  but 
that  in  the  event  he  was  not  satisfied  with  the  compensation,  he 
should  have  the  privilege  of  suing  the  Government  for  the  amount 
which  he  claimed. 


Thus,  when  any  operator  or  mine  owner  was  directly  or  indirectly 
“  stimulated  ”  to  produce  ores  such  as  were  classed  as  “  necessaries,” 
he  knew  that  if  he  did  not  respond  to  sucfit  “  stimulation  ”  his 
property  might  at  once  be  taken  from  him,  if  the  Government 
officials  so  desired. 

the  Congress  of  the  United  States,  which  had  passed  this  act, 
later,  knowing  that  losses  had  been  incurred  where  individuals  were 
u  stimulated  ”  by  the  Government  to  produce  these  “  necessaries,” 
and  knowing  that  losses  had  been  incurred  in  such  operations,  pro¬ 
vided  for  the  relief  of  those  incurring  such  losses. 

It  is  unnecessary  to  recite  the  terms  of  this  relief  act,  or  of  the 
amendment  thereto,  as  you  are  daily  operating  under  the  same  and 
are,  of  course,  fully  familiar  with  their  provisions. 

The  Congress  of  the  United  States  was  aware  of  the  provisions 
of  the  general  war  minerals  act,  and  understood  that,  had  the  Gov¬ 
ernment  itself  taken  over  the  operation  of  any  of  the  properties 
which  were  under  “  stimulation  ”  operated  by  individuals,  it  would 
have  been  responsible  to  the  individual  or  corporation  by  whom  the 
property  was  owned;  would  have  been  compelled  to  pay  them  the 
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remuneration  fixed  by  the  President;  and  that  if  such  remuneration 
was  not  sufficient  in  the  owner’s  judgment,  that  already!  he  had  the 
right  to  sue  the  United  States  Government,  receiving  in  the  mean¬ 
time  75  per  cent  of  the  remuneration  so  determined  by  the  President. 

The  Congress  of  the  United  States  was  aware  of  the  fact  that  had 
this  policy  been  pursued,  there  could  have  been  no  loss  to  the  in¬ 
dividual  where  the  property  was  taken  over.  By  the  relief  act-, 
therefore,  the  Congress  intended  that  where  the  individual  was 
44  stimulated  ”  to  operate  his  own  property,  or  to  produce  an  enlarged 
amount  of  one  of  the  “  necessaries,”  he  should  be  recouped  for  such 
losses  by  the  Government.  j 

It  may  be  difficult  to  ascertain  and  fix  definitely  in  any  case  the 
line  of  demarcation  between  the  44  inducement  ”  offered  through 
Government  44  stimulation  ”  and  the  44  inducement  ”  offered  through 
the  hope  of  securing  war  prices  for  the  product,  or  entire  production, 
of  one  of  these  44  necessaries.”  This  is  necessarily  peculiarly  the  case 
where  recompense  was  sought  by  the  claimant  tor  what  he  may 
claim  to  be  losses  in  the  operation  of  one  going  concern  being  operated 
at  the  time  of  his  supposed  or  actual  44  stimulation  ”  to  increase  his 
output;  being  engaged  in  production  already,  and  presumably  earn¬ 
ing  a  profit  at  the  time,  it  is,  in  the  absence  of  direct  evidence  and 
clear  proof  to  the  contrary,  ordinarily  to  be  assumed  that  if  he 
attempted  an  increased  output  through  merely  enlarged  operation 
of  the  same  properties,  he  was  44  induced  ”  so  to  do  largely  because 
of  war  prices  of  the  product. 

Upon  the  other  hand,  evidence  may  show  that  in  the  operation 
of  this  property,  being  operated  at  the  time  of  the  actual  or  sup¬ 
posed  44  stimulation,”  the  party  was  44  induced  ”  to  extend  his  opera¬ 
tion  beyond  the  point  to  which  he  would  have  been  44  induced  ”  to 
extend  same,  merely  because  of  44  war  prices  ”  by  official  44  stimula¬ 
tion  ”  under  which  he  understood  that  he  was  guaranteed  against 
loss  in  such  increased  expenditure. 

Upon  the  one  hand,  he  would  have  known  that  h6  was  taking 
chances  upon  these  44  war  prices  ”  ending  with  or  before  the  termina¬ 
tion  of  the  war,  and  that  consequent  losses  of  additional  investment, 
etc.,  would  have  been  solely  his.  j 

Upon  the  other  hand,  he  may  have  been  assured  by  the  action  of 
the  Government  and  its  officials  that,  even  in  the  event  of  losses- 
through  such  early  ending  of  the  war  and  the  immediate  decrease  of 
prices  of  his  product,  that  he  would  be  held  free  of  losses  through 
direct  compensation  by  the  Government. 

The  matter  is  nothing  like  so  difficult  when  it  is  shown,  as  in  many 
of  the  cases  pending  I  understand  it  is  shown,  that  the  parties  op¬ 
erating  a  mining  concern  before  the  war,  in  the  production  of 
chrome,  or  other  “necessaries”  were,  through  individual  repre¬ 
sentation  or  other  method  of  44  stimulation  ”  44  induced  ”  by  what  was 
understood  to  be  a  guaranty  against  loss  (even  if  further  44  induced 
by  the  hope  of  profits  through  44  war  prices  ”)  to  engage  in  an  opera¬ 
tion  which  an  ordinarily  conservative  and  efficient  business  man 
would  otherwise  not  have  engaged  in. 

In  the  case  at  bar,  the  Santa  Margarita  claim,  the  facts  disclose 
the  following  conditions,  to  wit:  * 
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A  party  engaged  in  the  production  of  a  44  necessary.”  operating  a 
going  concern^  with  a  contract  for  the  sale  of  his  entire  production, 
came  from  his  home  to  the  city  of  Washington  and  held  consulta¬ 
tions  here  with  Government  officials  and  others,  in  which  a  general 
discussion  followed  the  statement  by  the  Government  officials  that 
in  the  United  States  a  certain  number  of  tons  of  this  particular 
product  had  been  used  before  the  war  and  was  a  44  necessary.” 

That  approximately  one-fourth  of  this  amount  had  been  and  was 
being  produced  in  the  United  States. 

That  the  remaining  approximately  three-fourths  was  produced  in 
foreign  countries. 

That  at  least  the  amount  which  had  been  used  must  be  procured 
in  some  way. 

That  it  was  impossible  to  bring  the  necessary  three-fourths  from 
the  markets  producing  them  before  the  war,  because  of  lack  of 
transportation  facilities,  and  for  other  reasons. 

I  am  informed  that  under  these  conditions  the  party  now  claimant 
himself  suggested  that  there  were  only  two  methods  by  which  the 
necessary  increased  domestic  production  could  be  brought  about, 
to  wit : 

First.  By  the  construction  of  railroads  or  tramways  to  the  richer 
remaining  known  deposits  of  this  ore  which  could  not  be  secured 
at  that  time  without  such  construction  because  of  the  prohibitive  cost 
of  hauling  approximately  40  miles  or  more  to  a  railroad. 

The  other  method  of  increasing  production  must  be  by  the  utiliza¬ 
tion  of  the  lower  grades  of  these  ores  which  were  to  be  found  in  more 
easy  access  to  transportation  lines,  and  which  could  only  be  utilized 
by  concentrating  the  product  of  these  ores. 

Now,  if  this  party  operating  a  then  going  concern  at  a  profit  on 
ores  from  a  certain  mine  or  mines  is  44  induced  ”  either  to  build  roads 
to  bring  to  market  the  ores  which  would  bear  shipment,  that  is,  we 
will  say,  the  40  per  cent  ores,  or  is  44  induced,”  upon  the  other  hand, 
to  erect  concentrators  or  other  machinery,  and  to  abstract  ores  run¬ 
ning  15  to  18  per  cent  or  less,  thus  co verting  3  tons  of  stock  into  1 
ton  of  40  per  cent  concentrates,  at  necessarily  a  very  much  greater 
cost  than  the  extraction  of  1  ton  of  40  per  cent  ore,  and  in  such  con¬ 
centration  and  low-grade  production  more  or  less  heavy  losses  were 
incurred,  it  appears  to  me  plain  that  the  party  was  not  44  induced  ” 
to  enter  into  such  enterprise  because  of  the  hope  of  44  war  prices  ”  for 
his  product,  but  because  he  must  have  understood  that  he  had  some 
guaranty  against  loss  in  an  enterprise  which  he,  as  a  business  man, 
had  not  entered  upon,  although  the  opportunity  may'  have  offered 
itself  for  many  years  past. 

It  would  seem  clear  to  me  that  this  party  was  so  44  stimulated  ”  by 
a  desire  to  answer  the  call  of  his  Government,  and  because  he  under¬ 
stood  that  his  Government  would  relieve  him  from  actual  loss  in  the 
business. 

It  would  then  be  clear  to  me,  in  such  case,  until  contrary  facts  are 
definitely  established,  that  the  profits  in  the  original  operation  or 
business  in  which  this  party  was  engaged  and  had  been  engaged 
before  the  war  should  not  be  charged  against  this  44  stimulation  ” 
business,  at  least  unless  the  two  operations  were  so  inextricably  con¬ 
fused,  not  only  by  methods  of  accounting,  but  by  mechanical  con- 
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fusion  of  the  ores  extracted,  operation,  sales,  etc.,  that  the  profits  and 
loss  could  not  be  ascertained. 

I  must,  therefore,  disagree,  in  so  far  as  it  seems  to  be  your  opinion, 
that  a  general  hard  and  fast  rule  can  be  adopted  in  all  these  cases. 

I  hope  that  my  views  as  now  communicated  may  be  of  assistance 
in  the  consideration  and  determination  of  each  case  as  it  arises. 

It  may  be  that  I  do  not  understand  your  definition  of  the  statutory 
term  “  net  losses.” 

I  understand  that  as  applied  in  some  cases  this  definition  is  not 
limited  to  the  ordinarily  understood  difference  between  the  costs  of 
production,  manufacture,  and  sale  of  a  product,  and  the  price  re¬ 
ceive  therefrom  at  such  sale,  but  is  broadened  to  include  all  opera¬ 
tions  of  a  similar  character,  however  closely  connected  or  however 
broadly  separated,  engaged  in  by  one  individual  or  one  corporation 
or  association,  whether  through  the  same  percentages  of  interests 
in  each  of  such  operations  or  whether  different  parties  may  be  asso¬ 
ciated  in  one  or  another  of  said  operations,  and  that  all  such  opera¬ 
tions  shall  be  treated  as  one  operation,  and  that  all  the  profits  in 
either,  however  broadly  differentiated,  so  long:  as  the  product  may  be 
one  of  the  “necessaries,”  shall  be  offset  against  either,  any,  or  all 
losses  in  any  other  operation  engaged  in  by  the  same  parties  or  some 
of  the  same  parties.  j 

I  can  not  agree  to  this  rule  as  a  general  hard-and-fast  rule  to  be 
applied  by  your  commission. 

Very  respectfully, 

Albert  B.  Fall, 
Secretary  of  the  Interior. 

Judge  Ira  E.  Robinson, 

Commissioner ,  War  Minerals  Relief  Commission. 


Washington,  August  9.  1922. 

Hon.  Ira  E.  Robinson, 

War  Minerals  Relief  C ommissioner. 

Dear  Judge:  I  inclose  herewith  copy  of  memorandum  approved 
by  Secretary  Fall  relative  to  (1)  functions  of  the  engineers  and  (2) 
the  general  rule  to  be  followed  in  determining  the  commercial  im¬ 
portance  of  mines.  The  third  portion  of  the  memorandum  expresses 
my  views  as  to  claim  N o.  136,  which  is  herewith  returned  for  exami¬ 
nation  and  disposition  in  accordance  with  the  views  therein  expressed. 

I  had  a  talk  with  the  Secretary,  in  the  presence  of  Doctor  Bain, 
of  the  Bureau  of  Mines,  as  to  how  the  examination  by  engineers 
should  be  conducted.  It  was  agreed  that  it  was  not  necessary  to 
have  more  than  one  engineer  visit  a  given  mine,  but  that  probably 
Mr.  Julihn’s  idea  was  to  have  the  two  engineers  sent  to  the  coast, 
begin  on  the  north  part  of  the  coast  and  work  down  toward  the  south 
as  the  winter  progressed,  which  idea  was  approved.  The  Secretary 
also  indicated  that  he  did  not  think  it  was  necessary  to  incur  the 
expense  of  an  examination  of  small  claims,  certainly  not  of  claims  for 
less  than  $1,000,  where  record  facts  can  be  ascertained  otherwise. 

In  fact  he  stated  that  it  might  be  possible  to  get  information  as 
to  some  of  the  claims  by  correspondence  with  local  engineers  known 
to  yourself,  or  your  engineers  in  many  cases,  and  thus  avoid  the 
expense  and  delay  of  a  field  examination.  The  Secretary  stated 
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positively  that  he  did  not  believe  it  was  necessary  to  make  as  minute 
an  examination  of  the  claims  as  has  been  the  practice  under  the 
old  commission.  A  case  having  been  presented  by  the  applicant’s 
sworn  statement,  corroborated  by  the  statements  of  others,  vouchers, 
etc.,  the  engineer’s  examination  is  largely  to  corroborate  or  check 
up  on  the  showings  and  allegations  of  the  application  and  a  rapid  and 
comprehensive  examination  rather  than  one  going  into  minute  de¬ 
tails  is  ordinarily  all  that  will  be  required.  In  fact,  in  many  cases 
this  is  all  that  can  be  done,  because  of  the  lapse  of  time  and  changes 
occurring  in  and  around  the  mines,  owing  to  cave-ins,  rains,  etc.  To 
be  short,  the  Secretary  desires  a  liberal  policy  pursued,  and  he  desires 
the  examination  to  be  completed  just  as  soon  as  possible.  Doctor 
Bain,  of  course,  is  anxious  to  have  his  engineers  back  as  soon  as 
possible. 

I  suggest  that  you  instruct  Mr.  Julihn  and  your  other  engineers 
along  these  lines  and  endeavor  in  every  way  to  expedite  the  dis¬ 
position  of  pending  cases. 

Respectfully, 

E.  C.  Finney, 

First  Assistant  Secretary. 


Department  of  the  Interior, 

" Washington ,  August  8 ,  1922. 

Secretary  Fall. 

Dear  Mr.  Secretary:  Answering  your  memo,  of  August  8,  in  re 
three  briefs  filed  by  Mitchell : 

(1)  I  communicated  to  the  War  Minerals  Relief  Commissioner 
the  instructions  that  engineers’  function  is  simply  to  ascertain  facts 
and  submit  reports  and  recommendations,  not  to  decide  cases,  which 
is  to  be  left  for  the  commissioner  and  the  Secretary. 

(2)  I  have  not  communicated  to  the  commissioner  any  instructions 
or  rule  as  to  ascertaining  commercial  value,  because  I  thought  it 
advisable  to  have  instructions  from  you  personally  on  that  subject.  I 
realize  that  the  facts  of  each  case  must  govern,  but,  as  you  suggested 
the  other  day,  it  is  possible  to  lay  down  some  general  rule  under 
which  each  case  can  be  decided  on  its  own  facts.  It  would  seem  to¬ 
me  that  if  developments  on  adjoining  properties,  surface  or  geo¬ 
logical  indications,  outcroppings,  discovery  pits,  etc.,  contained  a  suffi¬ 
cient  showing  to  warrant  a  prudent  miner  in  the  hope  that  he  would 
develop  a  mine  of  commercial  importance,  and  he  did  thereafter 
perform  work  and  extract  some  of  the  ores  named  in  the  act  there¬ 
from,  which  extracted  ores  had  a  commercial  value,  that  his  claim 
is  entitled  to  consideration  under  the  war  minerals  relief  act,  even 
though  it  may  subsequently  develop  that  the  vein  pinched  out  or 
that  the  deposit  was  in  the  nature  of  a  pocket  and  in  light  of  subse¬ 
quent  developmentsvcan  not  be  rated  as  a  commercial  mine.  I  would 
be  glad  if  you  will  give  the  commissioner  and  myself  a  memorandum 
of  your  views  on  this  particular  point.  *  *  * 

Respectfully, 


Finney. 


Nos.  1  and  2  approved,  the  latter  establishing  the  proper  general 
rule. 


Fall,  Secretary. 
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Department  of  the  Interior, 

Office  of  the  First  Assistant  Secretary, 

Washington ,  November  3,  1922. 

Mr.  John  Briar, 

Acting  War  Minerals  Relief  Commissioner: 

I  note  that  in  some  of  the  auditors’  reports  in  war  minerals  relief 
cases  the  auditors  undertake  to  state  conclusions  of  law,  construe 
departmental  decisions,  and  make  specific  recommendations  as  to 
allowance  or  disallowance  of  claims.  As  stated  in  a  previous  com¬ 
munication  relative  to  engineers,  the  functions  of  both  engineers  and 
auditors  are  to  ascertain  and  report  facts  to  the  commissioner  and 
the  Secretary,  and  their  official  reports  made  to  you  or  the  Secre¬ 
tary  and  placed  with  the  records  of  the  case  should  be  confined  to 
findings  of  fact,  as  shown  by  the  engineering  or  auditing  examina¬ 
tions.  . 

Respectfully, 

E.  C.  Finney, 

First  Assistant  Secretary. 


CLAIM  NO.  799— IN  THE  MATTER  OF  THE  CLAIM  OF  SHEAFFER 
BROS.,  GRANTS  PASS,  OREG.— CHROME 


in  endeavor- 


March  27,  1920. 

Hon.  John  Barton  Payne, 

Secretary  of  the  Interior. 

Dear  Sir  :  The  claim  in  this  case  is  for  losses  incurred 
ing  to  develop  and  mine  chrome  ore  from  the  Tenderfoot  mining 
claim,  Siskiyou  County,  Calif.  Claimant’s  sworn  questionnaire 
states  that  he  was  prospecting  in  1916  and  1917  and  located  this 
claim  September  5,  1917.  He  met  Harry  Thompson,  of  the  Bureau 
of  Mines,  at  Yreka,  Calif.,  the  latter  part  of  June,  1918,  and  states 
that  Mr.  Thompson  urged  upon  him  the  importance  of  producing 
chrome  ore.  This  statement  is  confirmed  by  Mr.  Thompson.  “  Re¬ 
quest  or  demand,”  as  required  by  the  statute,  is,  therefore,  conceded, 
and  the  date,  July  1,  assumed  as  the  beginning  of  the  accounting 
which  forms  the  basis  of  the  claim  which  this  commission  may  con¬ 
sider.  Since  awards  can  not  be  retroactive,  expenditures  prior  to 
that  date  must  be  disregarded. 

The  statute  under  which  this  commission  serves  contains  the  fol¬ 
lowing  : 


And  provided  further.  That  no  claim  shall  be  allowed  or  paid  by  said  Secre¬ 
tary  unless  it  shall  appear  to  the  satisfaction  of  the  said  Secretary  that  the 
expenditures  so  made,  or  obligations  so  incurred  by  the  claimant,  were  made 
in  good  faith  for,  or  upon,  property  which  contained  either  manganese,  chrome, 
pyrites,  or  tungsten,  in  sufficient  quantities  to  be  of  commercial  importance. 


Congressman  Foster,  who  was  the  chairman  of  the  Committee  on 
Mines  and  Mining  of  the  House  of  Representatives,  and  who,  as  a 
member  of  the  conference  committee,  had  charge  of  this  bill,  in  mov¬ 
ing  the  passage  of  the  measure  as  it  became  a  law,  used  this  language : 

i  .  '  .  •  • 

It  also  throws  around  the  amendment  safeguards  for  the  Government,  pro¬ 
viding  that  only  upon  the  personal  request  or  demand  of  Government  agencies 
could  they  be  paid.  *  *  *  No  account  is  taken  of  newspaper  articles,  or  of 

every  fellow  who  went  out  and  dug  a  hole  in  the  ground,  but  he  must  be  able 
to  show  that  he  really  had  the  minerals  there — not  a  prospecting  claim. 
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At  the  organization  of  this  commission,  when  it  was  preparing 
rules  of  procedure,  it  formulated  a  definition  of  the  term  commer¬ 
cial  importance,”  which  was  submitted  to  and  accepted  by  the  Secre¬ 
tary  of  the  Interior  as  a  basis  for  construction.  It  was  recognized 
initially  that  the  term  “  commercial  importance  ”  could  not  equitably 
be  construed  to  mean  a  property  of  necessarily  large  size  or  carrying 
extensive  deposits  of  ore,  since  such  reading  would  inevitably  cut 
out  from  consideration  small  deposits,  which  might  be  profitably 
operated  by  a  few  men  in  a  small  way. 

A  property -with  two  or  three  partners,  working  themselves  and 
producing  a  carload  of  chrome  ore,  might  be  profitable  and  com¬ 
mercial,  because  in  its  operation  the  owners  would  have  earned  satis¬ 
factory  remuneration  for  their  work,  and  at  the  same  time  the  identi¬ 
cal  property  might  not  be  a  commercial  proposition  in  any  sense  of 
the  word  were  it  used  as  the  basis  of  a  development  calling  for 
enlarged  investment  in  roads,  buildings,  and  milling  machinery. 

Is  is  therefore  essential,  to  secure  an  equitable  construction  of  the 
term  u  commercial  importance,”  that  the  circumstances  of  the  own¬ 
ers  of  the  district  and  of  the  plan  for  its  development  be  taken  into 
consideration.  It  is  necessary,  however,  that  the  ore  property  in 
question  shall  have  the  possibility  within  itself  of  being  operated  on 
a  scale  proportionate  to  the  plans  of  the  owners,  under  the  market 
conditions  obtaining  during  the  war,  at  the  time  its  development  was 
undertaken. 

With  these  principles  in  view,  the  commission  presented  and  the 
Secretary  approved  the  following  definitions: 

The  term  “  commercial  importance  ”  is  intended  to  define  properties  carrying 
ore  in  such  amounts  and  of  such  grade  that  they  can  reasonably  be  expected, 
at  the  time  exploitation  was  undertaken,  to  be  worked  at  a  profit  for  the  prob¬ 
able  duration  of  the  war. 

Such  reasonable  expectation  should,  of  course,  include  return  of  the  money 
expended  in  development  of  the  property,  if  leased  or  its  purchase  and  develop¬ 
ment,  if  purchased  outright  for  the  emergency.  Further,  at  the  time  most  of 
the  enterprises  were  undertaken  by  claimants,  a  reasonable  expectation  of  the 
duration  of  the  war  did  not  exceed  two  years. 

In  view  of  the  fact  that  it  is  mandatory  upon  the  commission  to 
limit  its  awards  to  properties  of  “  commercial  importance,”  it  is  be¬ 
lieved  that  the  above  interpretation  is  as  liberal  as  the  very  plain 
wording  of  the  law  will  permit.  The  commission  assumes  the  prices 
and  costs  obtaining  during  the.  war,  and  if,  under  the  evident  operat¬ 
ing  plans  of  the  claimants,  it  appears  that  the  property  could  have 
operated  profitably  at  war  prices  one  or  two  years,  the  commission 
considers  it  as  a  commercial  proposition,  within  the  meaning  of  the 
law. 

It  is  stated  by  the  auditor  of  the  commission  that  claimants  began 
operating  this  property  in  June,  1917,  and  continued  until  November 
1,  1918,  but  prior  to  January  1,  1918,  their  operations  consisted  only 
of  Sunday  and  spare-time  work.  Prior  to  July  1,  1918,  claimants 
stated  total  expenses  $2,453.  During  that  time  9  tons  of  chrome  ore 
were  shipped.  After  July  1  total  expenses  were  $2,005,  making  a 
total  of  $4,458,  the  visible  return  for  which  was  obtained  from  9  tons 
of  ore,  sold  at  $52.50  per  ton,  amount  $472.50.  If  the  9  tons  shipped 
represent  the  entire  output  of  the  property,  the  cost  would  figure 
$495  per  ton.  It  is,  however,  stated  by  the  claimants  that  their  total 
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production  was  39  tons,  equal  to  $114.31  per  ton.  In  view  of  the  fact 
that  claimants  seem  to  have  been  operating  10  months,  and  present 
a  claim  to  the  commission  for  309  days’  work  for  each  of  the  two 
\  brothers,  it  is  the  opinion  of  the  commission  that  the  property  on 
which  such  an  amount  of  work  has  been  expended,  wjth  so  slight 
return  and  at  such  an  impossible  cost  for  the  product,  is  not  a  com¬ 
mercial  proposition  as  contemplated  by  the  statute. 

The  engineer  of  this  commission  states  in  reference  to  one  portion 
of  the  mine,  an  incline  shaft  50  feet  deep : 

The  ore  has  all  been  mined  out. 

He  states  in  reference  to  another  incline : 

Practically  all  the  ore  has  been  removed,  as  no  ore  was  exposed  in  the  sides 
of  the  narrow  .shaft,  the  drift,  or  elsewhere.  The  claimant  mined  out  the  high- 
grade  kidneys  of  chrome,  and  in  this  operation  removed  a  large  tonnage  of 
waste.  There  is  no  ore  blocked  out:  the  property  is  practically  exhausted. 

*  *  *  xire*  property  was  not  a  paying  proposition,  and  is  therefore  of  no 

commercial  importance. 

In  view  of  the  above  statements,  the  commission  has  no  other 
course  possible  than  to  recommend  that  the  claim  be  disallowed,  be¬ 
cause  the  loss  was  not  upon  property  “  which  contained  either  man- 
ganese,  chrome,  pyrites,  or  tungsten",  in  sufficient  quantities  to  be  of 
commercial  importance.” 

’  John  F.  Shafroth, 

Philip  N.  Moore, 

Horace  G.  Pomeroy. 

C  <ymm  'dsxkmers . 


SECTION  E 


FINAL  DECISION  ON  “  DISTINGUISHED  ”  CLAIM— INTER¬ 
EST  ON  BORROWED  CAPITAL— MARKETING  HAZARDS 
RECOGNIZED— FRAUD  ON  THE  PART  OF  CLAIMANTS— 
ANNUAL  REPORTS  TO  CONGRESS  1919-1922 

IN  RE  DICKEY,  DREISBACH  &  MURRAY— CLAIM  NO.  1113— CHROME 

Department  of  the  Interior 

The  many  hearings,  briefs,  and  oral  arguments  in  the  claim  reduce 
the  whole  matter  to  the  simple  question  whether  a  claimant  who  was 
directed  by  a  recognized  agent  of  the  Government  to  do  a  specific 
thing  in  a  specific  way,  and  who  faithfully  and  effectively  carried 
out  the  instructions,  is  to  be  denied  consideration  under  the  act  for 
.the  reason  the  element  of  actual  digging  or  concentrating  of  ore  is 
lacking 

This  is  a  distinguished  claim.  Here  a  plan  for  the  quick  securing 
of  a  large  quantity  of  ore  for  war  needs  was  approved  and  urged 
by  Mr.  Harry  Thompson,  of  the  Bureau  of  Mines,  who  no  doubt  be¬ 
lieved  that  in  no  other  way  and  through  no  other  means  than  the 
efforts  of  these  claimants  could  the  results  desired  by  the  Govern¬ 
ment  be  achieved.  Through  his  urgency  claimants  were  induced  to 
change  the  plan  of  their  operations,  in  which  work  they  had  the  ac¬ 
tive  assistance  of  Mr.  Thompson.  It  was  not  a  ridiculous  or  imprac¬ 
tical  plan,  which  experienced  engineers  would  be  expected  to  reject, 
but  was  wholly  feasible,  and  resulted  in  the  placing  of  some  1,500 
tons  of  ore  into  the  market  when  the  Government  needed  it,  which, 
but  for  the  stimulation  by  Mr.  Thompson  and  the  response  by  these 
claimants,  would  still  be  in  the  hills  from  which  it  was  taken. 

There  is  no  question  as  to  the  material  facts.  Claimants,  by 
Thompson’s  direction,  grubstaked  and  financed  miners,  provided 
means  for  gathering  up  and  transporting  the  ore  to  railroad  points, 
shipped  it,  and  did  practically  everything  but  the  actual  mining,  re¬ 
turning  to  the  miners  as  much  of  the  receipts  as  possible,  in  order  to 
hold  them  away  from  placer  gold  mining,  to  which  they  w-ere  in¬ 
clined,  because  used  to  it,  while  the  mining  of  chrome  was  new  to 
them.  This  was  kept  up  until  rumors  of  a  coming  break  in  the  market 
reached  the  ears  of  claimants,  when  they  ceased  operations,  not  caring 
to  incur  a  loss.  Thereupon  Mr.  Thompson  appeared,  with  urgent 
appeals  to  continue,  asserting  that  there  was  no  foundation  for  the 
rumors ;  that  the  Government  demand  was  still  urgent,  and  that  full 
reliance  could  be  placed  upon  the  promise  of  a  Government-sustained 
market  for  some  time  to  come.  By  this  means  Mr.  Thompson  per¬ 
suaded  claimants  to  resume.  But  the  market  did  break,  according  to 
rumor,  and  caused  the  loss  for  which  claimants  here  ask  to  be  reim¬ 
bursed.  This  is  the  record  as  it  is  presented  to  me.  Evidently  this 
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was  not  a  mere  trading  in  ore,  or  the  trucking  or  transportation  of 
ore,  engaged  in  by  reason  of  general  published  appeals.  It  was^p, 
specific  undertaking,  urged  by  the  Government  itself,  for  the  greater 
production  of  chrome,  was  directly  connected  with  and  caused  the 
mining  thereof,  and  necessary  thereto,  and  the  men  who  were  so 
singled  out  to  receive  the  command  and  execute  it  are  entitled  to 
consideration  under  the  war  minerals  relief  act. 

In  the  above  claim  under  the  war  minerals  relief  act,  section  5,  act 
of  March  2, 1919  (40  Stat.  1274),  as  amended,  upon  due  consideration 
of  the  record,  an  award  is  made  in  the  sum  of  $18,160.45. 

Albert  B.  Fall,  Secretary. 


CLAIM  NO.  1113— DICKEY,  DREISBACH  &  MURRAY,  SAN  FRANCISCO, 

CALIF. 

November  3,  1922. 

The  Secretary  of  the  Interior  : 

i 

The  original  War  Minerals  Relief  Commission  recommended  that 
this  claim  be  disallowed  because  the  operations  were  not  producing 
or  preparing  to  produce  ore  as  required  by  the  act.  Claimants  ob¬ 
jected,  and  were  given  a  hearing,  following  which  disallowance  was 
again  recommended.  Claimants,  through  counsel,  then  appeared  be¬ 
fore  the  Secretary  and  made  oral  argument  and  later  the  claim  was 
returned  to  the  present  commissioner  for  review.  The  present  com¬ 
missioner  found  nothing  in  the  record  which  would  warrant  dissent 
from  former  recommendations,  and  after  oral  argument  before  the 
Acting  Secretary  order  of  rejection  was  made. 

Claimants’  attorney  then  requested  and  was  granted  opportunity 
to  make  further  oral  argument  before  Secretary  Fall,  and  he  there 
made  such  showing  as  resulted  in  a  withholding  of  the  disallowance 
order,  and  a  direction  for  a  further  review,  to  determine  definitely 
that  the  facts  as  presented  by  claimants’  attorney  were  supported  by 
the  record,  in  which  ca’se  the  operations  were  to  be  considered  as 
coming  within  the  act. 

Pursuant  to  that  direction,  the  record  has  been  reexamined,  and  it 
is  found  that,  substantially,  the  facts  are  as  stated  by  claimants’ 
attorney.  There  are  some  discrepancies,  but  they  are  not  material. 
It  is  established  beyond  question  that  the  plan  of  operations  which 
resulted  in  a  loss  was  approved  by  the  Government  representative 
even  if  the  latter  did  not  actually  conceive  the  plan,  as  claimed  by 
counsel;  and  the  record  shows  that  when  claimant  became  alarmed 
over  market  rumors  and  stopped  operations,  in  order  to  avoid  a  loss, 
the  Government  agent  called  upon  claimants  and  induced  them  to 
resume,  and  the  loss  followed. 

It  was  not  because  there  was  doubt  as  to  the  facts  that  the  claim  had 
been  disallowed  previously.  It  was  because  the  cooperative  plan,  by 
which  claimants  advanced  money  to  miners,  hauled  the  ore  to  the  rail¬ 
road,  and  looked  after  its  shipment  and  sale,  was  not  held  to  be  in 
fact  a  mining  operation,  but  merely  a  transportation  enterprise.  The 
Secretary  evidently  is  of  the  opinion  that  where  an  authorized  agent 
of  the  Government  conceived  or  approved  a  plan  which,  being 
adopted  and  followed  by  a  claimant,  resulted  in  greatly  increased 
production  of  the  ore  which  the  Government  needed,  and  where,  as 
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m  this  case,  the  claimant  endeavored  to  avoid  a  loss,  and  would  have 
Voided  a  loss  but  for  the  further  activity  and  assurance  of  the  Gov¬ 
ernment  agent,  it  is  not  the  proper  attitude  to  try  to  escape  responsi¬ 
bility  on  the  ground  that  there  was  no  actual  digging  of  ore. 

The  expenditures  and  deductions  follow : 


Expenditures _ $89,  701. 74 

Subsistence  for  partners _  1,256.00 


90. 957.  74 

Deductions : 

Ore  sales  and  adjustments _ $69,679.65 

Ore  on  band _  1,035.00 

Murray’s  salary _  1, 575. 00 

Prospecting -  86. 00 

Adjustment  of  operations  before  stimulation  and 

subsequent  to  armistice _  423.64 

-  72,797.29 

Net  loss _  18, 160. 45 

Considered  as  coming  within  the  act,  the  net  loss  is  $18,160.45,  and 
an  award  of  that  amount  should  be  made  to  claimants. 

John  Briar, 

!  Assistant  C ommissicmer. 


REGULATION  GOVERNING  CONSIDERATION  BY  THE  SECRETARY 
OF  DECISIONS  OF  THE  COMMISSIONER  IN  WAR  MINERALS  RE¬ 
LIEF  CLAIMS 

Exception  to  the  recommendations  of  the  War  Minerals  Relief 
Commissioner  will  be  considered  by  the  Secretary  of  the  Interior 
only  upon  the  filing  within  10  days  from  receipt  of  notice  of  the 
commissioner’s  decision  of  a  motion  for  consideration  by  the  Secre¬ 
tary,  which  motion  must  be  in  writing  and  definitely  specify  the 
errors  complained  of  in  the  decision,  and  may  be  accompanied  by 
written  or  printed  brief  in  support  thereof:  No  other  points  than 
those  set  out  in  the  motion  and  accompanying  brief  or  evidence  other 
than  that  presented  to  the  commission  will  be  considered  by  the 
Secretary.  As  a  rule,  oral  argument  will  not  be  granted  or  heard. 

Albert  B.  Fall,  Secretary. 

March  13,  1922. 


[Memorandum  for  War  Minerals  Relief  Commission] 

CLAIM  NO.  782. — IN  THE  MATTER  OF  THE  CLAIM  OF  JOHN  H. 
HAAK,  311  LUMBERMAN’S  BUILDING,  PORTLAND,  OREG. 


May  11,  1920. 

Interest. — It  is  a  general  rule  based  on  ground  of  public  conven¬ 
ience  that  interest  “  is  not  to  be  awarded  against  a  sovereign  govern¬ 
ment  unless  its  consent  to  pay  interest  has  been  manifested  by  an  act 
of  its  legislature  or  by  a  lawful  contract  of  its  executive  officer.” 
(United  States  v.  North  Carolina,  136  U.  S.  211 ;  Angarica  v.  Bay¬ 
ard,  127  U.  S.  251.) 

Section  1091  of  the  United  States  Revised  Statutes  provides : 
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No  interest  shall  be  allowed  on  any  claim  up  to  the  time  of  the  rendition  of 
judgment  thereon  by  the  Court  of  Claims,  unless  upon  a  contract  expressly 
stipulating  for  the  payment  of  interest. 

These  decisions  and  the  law  quoted  apply  and  refer  to  interest 
on  claims  between  the  date  such  claims  arise  and  the  date  of  their 
payment,  or,  as  provided  by  the  statute,  the  date  of  “rendition  of 
judgment,”  and  have  no  reference  to  sums  paid  out  as  interest  by 
contractors  or  operators  in  the  conduct  of  their  business.  The  ref¬ 
erence  to  interest  is  upon  the  whole  claim  from  the  time  it  arises 
until  its  adjustment. 

In  the  case  of  United  States  v.  New  York  (160  U.  Si  598)  it  was 
held —  •  I 

The  $91,320.84  paid  by  the  State  of  New  York  for  interest  upon  its  bonds 
issued  in  1861  to  defray  the  expenses  to  be  incurred  in  raising  troops  for 
the  national  defense  was  a  principal  sum  which  the  United  States  agreed  to 
pay,  and  not  interest  accruing  upon  claims  against  the  United  States  prior 
to  the  rendition  of  judgment  thereon. 

The  claim  of  the  State  of  New  York  for  money  paid  on  account  of  interest 
to  the  commissioners  of  the  canal  fund  is  not  one  against  the  United  States 
for  interest  as  such,  but  is  a  claim  for  costs,  charges,  and  expenses  properly 
incurred  and  paid  by  the  State  in  aid  of  the  General  Government,  and  is  em¬ 
braced  by  the  act  of  Congress  declaring  that  the  States  would  be  indemnified 
by  the  General  Government  for  money  so  expended. 

I  believe,  therefore,  that  as  a  strict  legal  proposition  claims  for 
interest  under  the  war  minerals  relief  act  actually  paid  by  claimants 
at  legal  rates  of  interest  to  obtain  funds  for  operating  properties  is 
properly  repayable  under  said  act. 

However,  since  we  have  uniformly  disallowed  such  claims,  I  think 
for  the  sake  of  convenient  administration  at  least  we  should  continue 
to  make  such  disallowances.  If  this  question  ever  gets  into  court,  I 
believe  that  it  will  be  decided  that  claimants  are  entitled  to  interest 
under  the  facts  presented  in  the  Haak  case. 

STATUTORY  CONSTRUCTION — PAYMENTS  ON  PURCHASE  OF  PROPERTY 

In  Southerland’s  Statutory  Construction  the  following  appears : 

The  proceedings  of  the  legislature  in  reference  to  the  passage  of  an  act  may 
be  taken  into  consideration  in  construing  the  act.  Thus  the  reports  of  com¬ 
mittees  made  to  the  legislature  have  been  held  to  be  proper  sources  of  informa¬ 
tion  in  ascertaining  the  intent  or  meaning  of  the  act.  Amendments  made,  or 
proposed  and  defeated,  may  also  throw  light  on  the  construction  of  the  act  as 
finally  passed,  and  may  properly  be  taken  into  consideration.  Where  a  license 
act  was  amended,  while  pending  in  the  legislature,  by  striking  out  sawmills, 
such  fact  was  held  to  clearly  show  that  they  were  not  intended  to  be  included  in 
the  general  language  of  the  act.  In  one  case  the  Supreme  Court  of  the  United 
States  comments  on  a  petition  to  Congress  asking  for  legislation  on  the  subject 
of  the  act  construed,  and  evidently  considered  it  of  some  weight  in  determining 
the  meaning  of  the  act.  It  has  been  held  in  the  English  courts  that  when  a 
statute  is  supposed  to  have  been  founded  on  the  report  of  commissioners  ap¬ 
pointed  by  the  Crown,  the  report  ought  not  to  be  referred  to  in  a  court  of  justice 
as  a  guide  in  construing  the  statute.  But  if  the  reasons  and  objects  of  the  law 
are  made  known  by  any  other  document  equally  authentic  and  certain,  as  the 
report  of  one  of  the  heads  of  department,  it  may  be  referred  to  to  aid  in  the 
interpretation  of  doubtful  or  ambiguous  language  in  the  law.  It  was  held  in 
the  State  v.  Cloksey  that,  in  the  interpretation  of  words  used  in  the  Constitu¬ 
tion,  the  court  may  derive  such  aid  as  may  be  afforded  by  looking  at  the  jour¬ 
nals  of  the  convention  which  framed  that  instrument,  to  ascertain  in  what  sense 
such  words  were  used  by  the  convention;  or  journals  of  the  legislature  in  re- 
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spect  to  the  history  of  the  enactment.  It  is  held  in  Indiana  that  the  journals 
containing  the  proceedings  in  reference  to  a  bill  enacted  into  a  statute  may  be 
looked  to  by  the  courts  to  ascertain  the  intention  of  the  legislature  in  enacting 
it  if  it  be  ambiguous.  In  Blake  v.  National  Banks  the  Journals  of  Congress 
were  referred  tb,  and  the  court  said  they  were  compelled  to  ascertain  the  legis¬ 
lative  intention  in  that  way.  In  Illinois  they  may  be  put  in  evidence,  and  when 
offered  they  prove  themselves,  and  may  be  consulted  to  determine  whether  an 
act  was  duly  passed.  So  in  Alabama.  In  Kentucky,  journals  may  be  proved  on 
an  issue  by  pleading  to  show  that  a  bill  was  not  duly  passed.  There  has  been 
occasionally  judicial  reference  to  declarations  of  members  of  legislative  bodies, 
but  such  aids  are  but  slightly  relied  upon,  and  the  general  current  of  authority 
is  opposed  to  any  resort  of  such  aids.  It  is  not  at  all  certain  that  those  mem¬ 
bers  who  speak  upon  a  bill  are  the  most  influential,  or  that  they  express  the 
views  of  those  who  do  not  speak.  In  commenting  on  this  question  the  Supreme 
Court  of  the  United  States  says: 

“  There  is,  too.  a  general  acquiescence  in  the  doctrine  that  the  debates  in  Con¬ 
gress  are  not  appropriate  sources  of  information  from  which  to  discover  the 
meaning  of  the  language  of  a  statute  passed  by  that  body.  The  reason  is  that  it 
is  impossible  to  determine  with  certainty  what  construction  w’as  put  upon  an 
act  by  the  members  of  a  legislative  body  that  passed  it  by  resorting  to  the 
speeches  of  individual  Members  thereof.  Those  who  did  not  speak  may  not 
have  agreed  with  those  who  did ;  and  those  who  spoke  might  differ  from  each 
other ;  the  result  being  that  the  only  proper  way  to  construe  a  legislative  act  is 
from  the  language  used  in  the  act,  and,  upon  occasion,  by  a  resort  to  the  history 
of  the  times  when  it  was  passed.” 

The  testimony  or  opinions  of  individual  members  of  the  legislature  are  not 
admissible  for  the  purpose  of  showing  what  was  intended  or  meant  by  an  act. 

In  the  case  of  United  States  v.  St.  Paul,  M.  &  M.  Ry.  Co.  (146 
U.  S.)  the  court  states: 

It  is  not  our  purpose  to  relax  the  rule  that  debates  in  Congress  are  not  appro¬ 
priate  or  even  reliable  guides  to  the  meaning  of  the  language  of  an  enactment. 
(United  States  v.  Trans-Missouri  Freight  Assn.,  166  U.  S.  290,  31S.)  But  the 
reports  of  a  committee,  including  the  bill  as  introduced,  changes  made  in  the 
frame  of  the  bill  in  the  course  of  its  passage,  and  statements  made  by  the  com¬ 
mittee  chairman  in  charge  of  it,  stand  upon  a  different  footing  and  may  be 
resorted  ter  under  proper  qualifications. 

In  numerous  decisions  denying  claims  for  sums  paid  for  purchase 
of  property,  the  commission  has  referred  to  statements  made  by 
Senator  Henderson,  who  was  chairman  of  the  Senate  Committee  on 
Mines  and  Mining,  in  charge  of  the  war  minerals  relief  bill,  and 
to  the  fact  that  the  words  “  or  acquiring  property  for  producing  ” 
were  deliberately  stricken  from  the  bill.  From  the  authorities  cited 
above  it  would  appear  that  the  commission  is  entirely  warranted  in 
referring  to  this  legislative  proceeding  as  authority  for  their  position 
that  sums  paid  for  acquiring  mining  properties  are  not  properly 
returnable  under  the  war  minerals  relief  act. 

The  contract  between  Haak  and  Sordy  contains  no  option  of  pur¬ 
chase  provision,  but  was  for  a  period  of  10  years  forfeitable  upon 
failure  to  operate  during  the  mining  season.  This  contract  contains 
the  following  clause : 

The  sum  of  $2,500  to  be  deposited  with  the  Grants  Pass  Banking  Co.,  at 
Grants  Pass,  Oreg.,  and  an  additional  sum  of  $2,500  within  30  days  from  the 
date  of  this  contract,  which  sum  shall  be  subject  to  the  order  of  the  first  parties, 
and  shall  be  deemed  an  advance  payment  upon  all  royalties  which  may  herein¬ 
after  become  payable  unto  the  first  parties,  and  shall  be  so  accounted  for  and 
credited  unto  the  second  parties. 

The  sum  of  $5,000  was  paid  by  Haak  as  provided  in  the  agreement; 
this  payment  will  be  regarded  as  one  made  in  acquiring  property,  not 
acquiring  in  fee  simple,  of  course,  but  for  acquiring  a  leasehold  ex- 
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tending  for  a  period  much  beyond  the  probable  duration  of  the  war. 
The  term  “acquiring  property  ”  may  very  reasonably  and  readily  be 
given  a  wider  significance  than  of  purchasing  the  fee-simple  title.  I 
believe  that  the  disallowance  of  this  item  was  therefore  entirely 
proper. 

Very  respectfully, 

Paul  S.  Black,  Law  Examiner. 


INTEREST 

February  28, 1922. 

On  May  11,  1920,  I  prepared  the  following  memorandum  for  the 
former  commission: 

It  is  a  general  rule  based  on  ground  of  public  convenience  that  interest  “  is 
not  to  be  awarded  against  a  sovereign  government,  unless  its  consent  to  pay 
interest  has  been  manifested  by  an  act  of  its  legislature,  or  by  a  lawful  con¬ 
tract  of  its  executive  officer.”  (United  States  v.  North  Carolina,  136  U.  S.  211; 
Angarica  v .  Bayard,  127  U.  S.  251.) 

Section  1091  of  the  United  States  Revised  Statutes  provides i  “No  interest 
shall  be  allowed  on  any  claim  up  to  the  time  of  the  rendition  of  judgment 
thereon  by  the  Court  of  Claims  unless  upon  a  contract  expressly  stipulating  for 
the  payment  of  interest.” 

These  decisions  and  the  Taw  quoted  apply  and  refer  to  interest  on  claims 
between  the  date  such  claims  arise  and  the  date  of  their  payment,  or  as  pro¬ 
vided  by  the  statute  the  date  of  “  rendition  of  judgment,”  and  have  no  refer¬ 
ence  to  sums  payed  out  as  interest  by  contractors  or  operators  in  the  conduct 
of  their  business.  The  reference  to  interest  is  upon  the  whole  claim  from  the 
time  it  arises  until  its  adjustment. 

In  the  case  of  United  States  v.  New  York  (160  U.  S.  598)  it  was  held — 

“  The  $91,320.84  paid  by  the  State  of  New  York  for  interest  upon  its  bonds 
issued  in  1861  to  defray  the  expenses  to  be  incurred  in  raising  troops  for  the 
national  defense  was  a  principal  sum  which  the  United  States  agreed  to  pay. 
and  not  interest  accruing  upon  claims  against  the  United  States  prior  to  the 
rendition  of  judgment  thereon.  j 

“  The  claim  of  the  State  of  New  York  for  money  paid  on  account  of  interest 
to  the  commissioners  of  the  canal  fund  is  not  one  against  the  United  States 
for  interest  as  such,  but  is  a  claim  for  costs,  charges,  and  expenses  properly 
incurred  and  paid  by  the  State  in  aid  of  the  General  Government,  and  is  em¬ 
braced  by  the  act  of  Congress  declaring  that  the  States  would  bef  indemnified  by 
the  General  Government  for  money  so  expended.” 

I  believe,  therefore,  that  as  a  strict  legal  proposition  claims  for  interest 
under  the  war  minerals  relief  act  actually  paid  by  claimants  at  legal  rates  of 
interest  to  obtain  funds  for  operating  properties  are  properly  repayable  under 
said  act. 

This  view,  however,  was  not  adopted  by  the  former  commission, 
and  the  following  is  the  language  used  in  a  large  number  of 
decisions : 

Under  the  previous  rulings  of  this  commission  it  has  been  held  that  the 
manner  in  which  a  claimant  raises  his  capital  is  an  individual  affair  of  his 
own  and  therefore  no  items  of  expenses  either  in  the  sale  of  stock,  the  dis¬ 
counting  of  paper,  or  the  payment  of  interest  are  such  losses  as  are  contem¬ 
plated  by  the  statute.  The  man  who  furnishes  his  own  capital  for  the  produc¬ 
tion  of  ore  is  as  much  entitled  to  claim  as  a  loss  a  reasonable  amount  for 
the  use  of  his  capital  as  is  the  man  who  borrowed  and  paid  interest.  In 
fact,  when  he  pays  his  own  money  for  producing  ore,  he  takes  more  of  a  risk 
than  the  man  who  raises  money  from  somebody  else  with  which  to  do  it,  and 
therefore  all  payments  of  interest  or  for  stock  and  all  sums  borrowed  have 
been  regarded  by  the  commission  as  not  proper  charges  under  the  act  under 
which  this  claim  is  fijed.  The  act  contemplates  losses  in  the  producing  of 
ores  and  not  in  the  supplying  of  claimant’s  capital. 
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March  23,  1923. 

Hon.  Hoke  Smith. 

Southern  Building,  Washington ,  D.  C. 

Dear  Mr.  Smith:  Acknowledgement  is  made  of  your  communi¬ 
cation  of  the  28th  ultimo,  in  relation  to  reimbursement  of  interest 
on  borrowed  capital  to  claimants  under  the  war  minerals  relief  act. 
You  ask  that  the  question  of  such  reimbursement  be  reopened  by 
the  Secretary  of  the  Interior  and  by  him  again  considered,  and  as- 
alternatives  you  suggest  that  the  question  be  referred  either  to  the 
Department  of  Justice  or  the  Court  of  Claims. 

In  reply  I  beg  to  state  that  the  question  of  repayment  of  interest 
charges  in  war  minerals  relief  claims  has  had  full  consideration  by 
the  department.  In  the  case  of  the  Chestatee  pyrites  claim,  to  which 
you  refer  particularly,  the  question  of  interest  was  covered  by  briefs 
and  by  oral  argument  both  before  the  commissioner  and  the  Secre¬ 
tary  of  the  Interior.  The  Secretary,  on  September  29,  1922,  held 
that  allowance  of  interest  was  not  warranted  under  the  act  and 


suggested  that  if  Congress  intended  to  include  expenditures  for 
interest  on  borrowed  capital,  as  suggested  by  counsel,  claimant  was 
not  precluded  from  relief  by  Congress  direct. 

All  war  mineral  relief  claims  have  been  and  are  being  adjusted  as 
to  interest  in  accordance  with  the  policy  outlined  by  the  Secretary 
in  his  final  decision  in  the  Chestatee  claim.  Under  the  circumstances,. 
I  feel  that  my  predecessors  have,  so  far  as  the  department  is  con¬ 
cerned,  settled  the  question  finally. 

Respectfully, 

Hubert  Work,  Secretary. 


THE  CHESTATEE  PYRITES  &  CHEMICAL  CORPORATION, 

ATLANTA,  GA.— CLAIM  NO.  1 

[Additional  memorandum  by  the  Secretary,  to  be  attached  to  the  records  of  the 
assistant  commissioner  as  paxt  of  the  record  herein] 

September  28,  1922. 

I  have  investigated  this  case  and  listened  with  great  interest  and 
a  large  degree  of  sympathy  to  the  statements  made  by  counsel  for  the- 
claimants  and  to  the  arguments  advanced  with  reference  to  the  mat¬ 
ter  of  allowing  interest  upon  this  claim,  additional  allowance  for 
services,  and  an  allowance  of  an  increased  amount  for  compensation 
for  the  free  stimulation  plant. 

After  full  consideration  I  am  confident  that  the  conclusions 
reached  by  the  commission  are  as  nearly  correct  as  it  is  humanly 
possible  to  arrive  at  a  just  and  equitable  sum  to  be  awarded  in  relief. 
I  therefore  find  myself  impelled  to  make  the  award  as  recommended 
in  the  sum  of  $469,784.62. 

If  the  Congress  contemplated  the  payment  of  interest  upon  this- 
claim,  as  has  been  suggested  in  argument,  then  this  award,  of  course,, 
does  not  preclude  remedial  action  by  the  Congress  of  the  United 
States,  acting  directly. 

Albert  B.  Fall, 
Secretory  of  the  Interior  ~ 
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MEMORANDUM  IN  REVIEW  OF  CLAIM  NO.  1— THE  CHESTATEE 
PYRITES  AND  CHEMICAL  CORPORATION,  ATLANTA,  GA. 

September  22,  1922. 

This  claimant  had  a  partially  developed  plant  at  the  time  of  Gov¬ 
ernment  interference,  and  the  claim  represents  the  loss  due  to  the 
expanded  operations  under  Government  stimulation.  It  was  the 
first  claim  considered  under  the  original  war  minerals  relief  act. 

The  commissioners  had  had  no  experience  in  dealing  with  big, 
complex  claims,  and  therefore  no  rules  or  policies  had  been  tested  by 
actual  application.  They  attempted  to  fix  the  loss  through  per¬ 
centages  ;  that  is,  by  basing  it  upon  the  proportion  the  amount  claim¬ 
ant  meant  to  expend  and  produce  under  his'  own  nonstimulated  plans 
bore  to  the  estimate  expenditure  and  production  of  the  bigger  mill, 
under  Government  stimulation.  The  result  was  that  the  percentage 
fixed  by  the  commission  was  increased  by  the  Secretary,  and  later, 
by  the  latter  still  further  increased,  with  the  claimant  insisting  that 
all  were  too  low,  and  that  the  per  cent  should  apply  to  all  the 
expenditures  instead  of  to  only  a  part  of  them. 

It  may  be  said  now,  without  criticism  of  the  former  commission, 
that  the  plan  was  unsatisfactory  in  some  respects.  Percentages  and 
ratios  were  confusing,  and  the  element  of  doubt  was  too  great.  A 
more  easily  understood  and  more  workable  plan  was  adopted  in  the 
consideration  of  claims  which  came  later. 

In  the  present  review  the  former  plan  is  not  ignored  entirely,  as 
will  be  seen  by  the  auditor’s  report,  but  the  claim  is  considered  prac¬ 
tically  de  novo,  in  the  belief  that  it  is  better  to  apply  rules  which 
have  grown  out  of  experience  and  with  which  examiners  are  fa¬ 
miliar  than  to  merely  consider  the  alleged  errors  of  a  plan  which  is 
unfamiliar,  because  abandoned  long  before  the  amended  act,  under 
which  we  are  now  considering  these  claims,  was  passed.  The  auditor 
was  directed  to  audit  this  claim  in  the  same  manner  that  all  claims 
are  now  being  audited.  This  meant  that  he  was  to  treat  the  com- 
panv  as  a  going  concern  on  the  date  of  stimulation ;  that  any  loss  or 
profit  prior  to  mat  date,  concerning  which  even  claimant  and  counsel 
are  not  in  perfect  agreement,  was  claimant’s  own,  with  which  the 
Government  is  not  concerned ;  that  all  expenditures  during  the  stimu¬ 
lation  period,  or  which  properly  should  be  charged  to  the  period,, 
were  to  be  listed;  that  deductions  for  items  not  allowable  and  sal¬ 
vage  were  to  appear,  and  that  the  net  loss  was  thus  to  be  shown. 

There  may  be  controversy  later  over  the  items  disallowed  or  the  sal¬ 
vage,  but  the  plan  itself  can  at  least  be  understood,  and  the  points, 
in  controversy,  if  controversy  should  follow,  will  not  only  be  reduced 
in  number  but  they  will  be  set  out  plainly.  By  this  method  the  Gov-, 
ernment  takes  no  account  of  the  operations  before  stimulation,  when 
it  was  not  responsible  for  either  losses  or  profits,  but  ascertains  the 
loss  during  the  stimulated  period,  for  which  it  is  responsible,  by 
simply  deducting  from  the  expenditures  for  that  period  the  items 
which  must  be  disallowed,  the  receipts,  and  the  salvage.  Pursuant 
to  these  instructions  the  claim  was  audited,  and  the  auditor’s  report,, 
which  is  submitted  herewith,  shows  that  the  task  was  performed  with 
painstaking  care  and  intelligence.  Based  upon  that  report,  but. 
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not  agreeing  with  the  conclusions  in  every  particular,  the  expendi¬ 
tures,  deductions,  and  net  loss  are  hereinafter  set  out : 

It  will  be  observed  that  the  expenditures  for  the  building  of  the 
railroad,  which  heretofore  have  been  denied,  are  allowed.  Consid¬ 
ered  under  the  amended  act,  and  in  the  light  of  the  accepted  practice, 
there  is  no  reason  whatsoever  why  the  expenditures  for  this  railroad 
should  not  be  compensated.  Claimant,  before  stimulation,  may  have 
had  it  in  mind  some  day  to  build  the  road,  and  he  may  have  taken 
advantage  of  the  opportunity  to  purchase  some  rails  at  a  low  price, 
but  there  is  not  the  certainty  that  he  would  ever  have  built  it.  A 
fair  deduction  would  be  that  the  plan  to  build  the  road  had  been 
abandoned.  There  is  the  certainty  that  the  road  was  built  after 
Government  stimulation ;  that  Secretary  Lane  approved  if  he  did  not 
direct  the  building ;  that  it  was  necessary  in  connection  with  the  min¬ 
ing  project,  and  claimant  testifies  that  but  for  such  stimulation  and 
such  urgency  the  expenditure  would  not  have  been  made.  The  rec¬ 
ord  is  so  clear  and  so  complete  as  to  details  that  there  can  be  no 
reasonable  doubt  as  to  Government  responsibility. 

DEDUCTIONS 

All  interest  charges  have  been  deducted.  It  is  not  believed  that 
the  act  contemplates  the  payment  of  interest  on  borrowed  capital. 
Counsel  for  claimant  has  filed  a  brief  on  this  point  in  which,  after 
acknowledging  that  in  claims  against  the  Government  interest  is  not 
allowed  before  judgment,  he  cites  exceptions  to  the  rule  and  attempts 
to  place  the  beneficiaries  of  this  act  in  the  excepted  class.  He  points 
to  the  contributions  made  by  citizens  in  aid  of  the  Revolutionary  War 
and  the  War  of  1812,  wherein  interest  was  allowed  when  finally  these 
advances  were  repaid  by  the  Government.  But  the  claimants  under 
the  war  minerals  relief  act  do  not  stand  in  the  same  moral  relation 
as  did  the  persons  who  advanced  money  to  the  Government  during  the 
Revolutionary  War  or  the  War  of  1812.  The  difference  is  that  the 
early  patriots  placed  their  money  at  the  disposition  of  their  Govern¬ 
ment  without  expectation  or  chance  of  profit,  but  with  the  probabil¬ 
ity  that  all  would  be  lost,  while  claimants  under  the  war  minerals 
relief  act  engaged  in  a  business  enterprise  with  hope  and  expectation 
of  profit.  The  Government  now,  because  it  publicly  urged  increased 
production  of  the  ores,  voluntarily  repays  net  losses  in  cases  where 
the  hope  of  profit  was  not  realized.  The  "difference  is  plain. 

Counsel  further  cites  the  case  wherein  the  State  of. New  York,  by  a 
decision  of  the  Supreme  Court,  was  refunded  interest  on  bonds 
which  were  issued  to  equip  troops  for  the  Civil  War.  Here,  how¬ 
ever,  there  was  between  the  State  of  New  York  and  the  Government 
what  amounted  to  a  definite  contract,  Secretary  Seward  having  wired 
the  New  York  State  officers  to  raise  and  equip  the  troops  and  stating 
that  the  Government  would  refund  to  the  State  the  expenses  incurred. 
Also,  Congress  had  passed  an  act  authorizing  the  refund.  That  is 
why  the  New  York  case  was  made  an  exception  to  the  rule  laid  down 
by  the  Supreme  Court,  the  language  of  which  rule  is  as  follows : 

Interest  is  not  to  be  awarded  against  a  sovereign  government  unless  its 
consent  to  pay  interest  has  been  manifested  by  an  act  of  its  legislature  or  by  a 
lawful  contract  of  its  executive  officers.  # 
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There  were  present  in  the  New  York  case  what  the  Supreme  Court 
held  to  be  a  “  lawful  contract,”  which  contemplated  the  repayment 
of  interest  and  the  necessary  legislative  action. 

Counsel  also  bases  the  claim  for  interest  upon  the  equity  provision 
of  the  war  minerals  act.  The  equity  provision  is  a  broad  provision. 
The  act,  it  is  supposed,  would  be  administered  in  equity  even  though 
the  provision  were  absent.  But  the  provision  which  says  that  no 
profits  shall  be  allowed  is  a  specific  provision,  not  to  be  ignored  on  the 
ground  that  “  equity  ”  would  prevent  its  observance.  It  is  because 
of  this  specific  provision  that  interest  on  an  operator’s  own  money 
can  not  be  allowed,  for  such  compensation  would  be  in  the  nature  of 
a  profit  to  him.  If,  therefore,  interest  is  to  be  allowed  to  the  man 
who  operated  on  borrowed  capital,  it  must  be  upon  the  theory  that  he 
is  to  be  treated  differently  from  the  man  who  risked  his  own  money 
in  the  enterprise;  that  claimants  who  had  no  capital  of  their  own, 
but  had  to  borrow,  are  to  be  made  a  favored  class.  If  the  provision 
of  the  act  relating  to  profits  prevents  an  allowance  for  interest  to  the 
man  who  used  his  own  money,  it  applies  to  all  other  claimants  as 
well.  If  Congress  had  intended  to  allow  interest  on  borrowed  capital, 
undoubtedly  it  would  have  provided  for  interest  on  invested  capital, 
whether  borrowed  or  not.  In  prohibiting  the  payment  of  interest  on 
invested  capital,  by  including  the  no-profits  provision,  the  payment 
of  interest  on  borrowed  capital  was  likewise  prohibited.  It  is  difficult 
in  law  or  practice  to  place  the  man  who  has  no  capital  on  exact  foot¬ 
ing  with  the  man  who  has.  The  disadvantage  of  having  no  capital 
is  recognized  in  the  business  world,  and  the  borrowing  operator 
always  is  compelled  to  stand  the  charges  which  lack  of  capital  en¬ 
tails.  Unless  it  is  to  be  held  that  interest  on  capital  is  not  profit,  the 
conclusion  is  inevitable  that  the  interest  loss  sustained  through  the 
borrowing  of  capital  is  the  operator’s  own  loss  and  can  not  here  be 
compensated. 

WOULD  APPLY  TO  PURCHASE  OF  PROPERTY 

The  arguments  which  ordinarily  are  used  to  support  the  repay¬ 
ment  of  interest  apply  with  equal  force  to  reimbursement  for  pur¬ 
chase  of  property.  How,  it  is  asked,  could  a  miner  without  capital 
be  expected  to  respond  to  the  appeals  of  the  Government  for  ore  if 
he  did  not  borrow  the  money,  and,  having  borrowed  it  and  produced 
the  ore,  why  is  the  interest  he  paid  not  a  legitimate  item  of  expendi¬ 
ture  under  the  act?  Might  it  not  as  well  be  asked  how  a  man  having 
no  mining  property  could  answer  the  appeal  unless  he  purchased 
or  leased  mining  lands,  and  if  he  did  so  purchase  or  lease  lands  and 
thereby  produced  ore,  would  the  purchase  price  not  be  a  legitimate 
expenditure  ? 

But  if  the  Congress  had  contemplated  reimbursement  for  purchase 
of  property,  many  more  millions  than  are  represented  in  the  war-- 
minerals  fund  would  have  been  appropriated,  and  provision  would 
have  been  made  for  taking  over  of  title  to  the  property.  It  is  a 
wrong  inference  to  say  that  in  issuing  appeals  for  increased  produc¬ 
tion  the  Government  assumed  a  moral  obligation  to  supply  men  with 
capital,  to  pay  the  cost  of  securing  capital,  or  to  take  over  mining 

38443— S.  Doc.  224.  70-2 - 5 
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lands  at  cost  to  the  owners  thereof.  It  is  equally  erroneous  to  read 
into  the  act  a  legal  direction  that  expenditures  of  this  character  be 
compensated.  When  Congress  permits  the  payment  of  interest  by 
special  act  it  is  subject  to  conditions,  such  as  rate  of  interest,  period 
of  time,  etc.,  none  of  which  conditions  appear  either  in  the  original 
or  the  amended  act.  At  the  time  the  act  was  amended,  last  Novem¬ 
ber,  Congress  and  claimants  well  knew  that  the  act  was  interpreted 
by  those  who  were  administering  it  to  prohibit  repayment  for  inter¬ 
est.  Then  was  the  time  the  question  should  have  been  raised  and 
congressional  expression  secured.  It  has  been  contended  before  this 
writer  that  the  Government,  in  publicly  urging  increased  production 
of  these  ores  and  not  at  the  same  time  furnishing  or  offering  to  fur¬ 
nish  the  capital  required,  thereby  assumed  the  obligation  to  repay 
interest  charges  where  borrowing  was  necessary.  Conversely,  may 
it  not  be  said  that  by  not  offering  to  furnish  capital  the  Government 
gave  notice  that  the  matter  of  capital  was  the  miner’s  own  affair. 
The  argument  is  further  met  by  the  fact  that  the  Government  permits 
the  payment  of  interest  through  specific  legislative  action  and  not 
through  obligations  created  as  described. 

FINANCING  CHARGES 

If,  then,  the  general  published  appeals  for  increased  production 
did  not  relate  to  the  furnishing  of  capital  to  those  who  did  not 
have  it,  or*  the  payment  of  interest  to  those  who  did,  and  if  the  acts 
which  followed  contains  no  specific  provision  for  financing  charges, 
the  repayment  of  the  latter  must  find  its  authority  in  the  wide  dis¬ 
cretion  given  the  Secretary  of  the  Interior  in  the  administration 
of  the  act.  There  is  no  legal  prohibition  of  the  allowance  of  a 
financing  charge,  and  if  it  were  shown  that  the  Government  had 
specifically  directed  claimant  to  finance  his  operations  substantially 
in  the  manner  in  which  they  were  financed,  the  Secretary  might, 
in  his  discretion,  allow  any  part  or  all  of  such  expenditures.  And 
in  the  event  of  such  allowance,  it  would  not  mean  that  a  hard  and 
fast  rule  had  been  adopted  which  would  make  repayable  financing 
charges  due  alone  to  general  published  appeals  for  increased  produc¬ 
tion,  nor  would  it  mean  that  bonuses  or  promotion  charges  which, 
in  fact,  were  only  excessive,  usurious  interest  charges,  are  to  be  com¬ 
pensated.  It  would  only  mean  that  in  claims  where  the  Govern¬ 
ment  through  its  agents  was  a  party  to  the  financing,  the  fact  might 
be  taken  into  consideration  by  the  Secretary  in  fixing  the  award. 

In  this  particular  case,  as  is  testified,  the  then  Secretary  of  the 
Interior  personally  requested  one  of  the  claimants  to  operate  the 
properties  on  a  big  scale,  which  claimant  at  first,  declined  to  do 
unless  the  Government  should  underwrite  the  venture.  This,  of 
course,  was  impossible,  and  after  some  delay  the  Secretary,  through 
his  personal  agent,  requested  Ashcraft  and  Wilkinson  to  use  their 
influence  to  induce  claimant  to  enlarge  his  operations,  and,  further, 
he  asked  them  to  assist  in  fiancing  him.  Ashcraft  and  Wilkinson 
did  so  use  their  influence,  and  with  success,  and  did  finance  claim¬ 
ants,  for  which  financing  claimant  is  obligated  for  a  large  amount. 
Claimant  contends  that  the  plan  adopted  was  not  more  expensive 
than  would  have  been  the  raising  of  the  money  by  the  sale  of  bonds. 
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or  through  any  of  the  other  promotion  plans  which  were  in  use  dur¬ 
ing  the  war  period.  This,  in  substance,  is  claimant’s  side  of  the 
matter,  and  he  asks  that  the  cost  of  financing  be  compensated. 

Ashcraft  &  Wilkinson  were  prominent  in  financial  affairs.  They 
had  made  a  great  deal  of  money  in  pyrites  dealings  because  of  the 
war.  It  is  established  that  they  urged  claimant  to  enlarge  his  enter¬ 
prise  and  that  they  volunteered  to  secure  the  money  therefor.  They 
may  have  acted  partly  in  response  to  the  request  of  the  Secretary,, 
partly  through  patriotic  motives,  and  partly  because  of  the  contract 
which  they  hoped  to  make  and  did  make  with  claimant.  Claimant 
was  to  pay  6  per  cent  on  the  loan  to  the  bank  and,  in  addition,  was* 
to  pay  Ashcraft  &  Wilkinson  from  50  cents  to  $1  a  ton  upon  the 
entire  production  of  the  new  mill  up  to  335,000  tons.  As  it  was 
confidently  expected  that  the  new  mill  would  run  to  its  full  capacity, 
they  stood  to  make  hundreds  of  thousands  of  dollars  in  the  deal. 
What  they  really  did  in  consideration  of  the  contract  was  to  assume 
a  risk  of  loss.  If  they  had  merely  pointed  the  way  by  which  the 
money  was  secured,  without  incurring  any  risk  themselves,  the  con¬ 
tract  would  be  outrageous.  But  the  record  shows  that  while  they 
assumed  a  risk,  they  took  pains  to  make  the  risk  as  small  as  possible. 
They  made  the  contract  with  the  Chestatee  Co.,  but  in  addition  to 
the  company’s  notes  required  the  personal  indorsement  of  the  notes 
by  claimaints.  They  took  what  amounted  to  a  lien  upon  the  prop¬ 
erty  of  the  claimant  company  and  the  ore  in  the  ground.  And  in 
order  to  make  the  chance  for  profit  as  large  as  possible,  claimant 
was  required  to  make  Ashcraft  &  Wilkinson  the  exclusive  sales 
agent  for  the  ore,  for  which  they  were  to  be  paid  a  brokerage  fee  of 
25  cents  per  ton.  There  were  four  successive  contracts;  by  which  the 
$695,000  was  furnished  the  claimant  company,  the  last  being  more 
favorable  to  Ashcraft  &  Wilkinson  that  those  which  preceded  it. 
It  provided  for  the  payment  of  $250,000  to  Ashcraft  &  Wilkinson 
for  their  services  in  securing  a  loan  of  $695,000  and,  in  addition,  for 
a  brokerage  fee  of  25  cents  per  ton  on  the  ore.  This  tells  the  story. 
It  shows  that  the  amount  to  be  paid,  not  considering  the  brokerage 
fee,  was  more  than  35  per  cent  of  the  loan — a  per  cent  for  financing 
far  above  that  allowed  in  the  wildcat  schemes  with  which  the 
country  is  familiar.  To  consider  the  financing  charge  in  compari¬ 
son  with  the  estimated  receipts  for  ore,  as  the  auditor  has  done, 
obviously  is  not  the  proper  view.  The  correct  way  to  determine 
whether  or  not  a  financing  charge  is  too  high  is  to  compare  it  with 
the  amount  of  the  loan.  If,  for  instance,  the  receipts  from  the  sales 
of  ore  should  amount  to  $5,000,000,  the  per  cent  of  the  financing 
charge  contained  in  this  contract  as  compared  with  the  $5,000',QQO 
would  be  very  small,  but  the  fact  would  still  remain  that  this  claim¬ 
ant  was  to  pay  Ashcraft  &  Wilkinson  $250,000  for  a  loan  of 
$695,000.  When  a  man  in  the  ordinary  course  of  business  secures 
a  loan,  the  commission  is  based  upon  the  amount  of  the  loan  and 
not  .upon  the  value  of  the  product  which  the  borrower,  as  a  result  of 
the  loan,  might  place  upon  the  market.  Of  course^  Ashcraft  & 
Wilkinson  are  not  the  claimants  here,  although  they  will  benefit 
more  than  will  the  claimants  if  an  award  be  made,  and  whether 
or  not  they  drove  a  hard  bargain  with  claimants  is  not  essential  ex¬ 
cept  as  it  bears  upon  the  recognition  of  this  financing  contract  as 
an  obligation  incurred  and  to  be  compensated.  The  real  question  is  : 
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Was  the  financing  contract  such  an  obligation  as  should  be  repaid 
by  the  Government  in  whole  or  in  part  ? 

As  to  the  allowance  of  the  entire  amount,  there  can  be  no  question 
that  it  would  not  be  warranted.  It  would  mean  payment  to  Ashcraft 
and  Wilkinson  for  ore  still  in  the  ground,  and  which  probably  never 
will  be  mined.  The  unfulfilled  part  of  the  contract,  if  ever  it  was 
to  be  recognized  under  the  act,  was  invalidated  when  Ashcraft  and 
Wilkinson,  having  a  lien  upon  the  ore  in  the  ground,  consented  to  its 
disposal.  When  they  took  part  in  disposing  of  all  the  property  of 
the  Chestatee  Co.  and  winding  up  its  affairs,  they  were  estopped 
from  holding  that  company  or  the  Pratts  liable  for  the  fulfillment  of 
the  contract.  It  is  an  error  to  hold  that  the  provision  in  the  act 
relating  to  obligations  incurred  means  that  any  obligation  whatso¬ 
ever  must  be  compensated.  The  language  should  be  interpreted  in 
connection  with  the  language  of  the  entire  act.  The  obligation  must 
relate  to  producing  or  preparing  to  produce  ore,  and  it  must  be  a 
reasonable  obligation,  such  as  would  be  incurred  by  a  reasonably 
prudent  man.  Moreover,  the  amount  that  would  be  repayable  would 
be  the  amount  for  which  the  creditor  could  secure  judgment  in  a 
court.  The  act  contains  a  few  mandatory  provisions,  the  meaning  of 
which  can  hardly  be  misconstrued,  and  the  general  administration  is 
left  to  the  wise  discretion  of  the  Secretary  of  the  Interior  for  the 
purpose,  undoubtedly,  of  preventing  the"  payment  of  ridiculous, 
unfounded,  or  unreasonable  charges  and  to  give  to  claimants  the 
amounts  to  which  they  are  in  justice  and  equity  entitled. 

In  the  first  award  Secretary  Lane  allowed  $18,112  for  financing. 
He  reached  this  amount  by  the  following  process :  He  first  found  that 
the  per  cent  of  stimulation  which  should  be  granted  claimant  was 
56.6.  On  that  basis  $320,000  of  the  loan  was  considered  admissible. 
He  held  that  10  per  cent  would  be  a  reasonable  allowance  for  financ¬ 
ing,  and,  applying  the  56.6  per  cent  of  stimulation  to  10  per  cent  of 
$320,000,  the  financing  allowance  was  found  to  be  $18,112. 

I  am  of  the  opinion  that  10  per  cent  is  a  reasonable  allowance  for 
financing  in  this  particular  claim.  The  amount  of  money  required  to 
meet  the  Government  demands  was  so  great  as  to  make  the  securing 
of  it  by  ordinary  means  almost  impossible.  The  activities  of  the 
Government  to  induce  Ashcraft  and  Wilkinson  to  finance  claimant  so 
that  war  needs  might  be  met  quickly  and  in  large  measure  were  per¬ 
sonal,  direct,  and  effective.  The  fact  that  Secretary  Lane,  who 
himself  had  a  part  not  only  in  the  stimulation  of  claimant  but, 
through  suggestion,  in  the  financing,  recognized  that  Ashcraft  and 
Wilkinson  had  performed  a  service  to  the  Government,  is  evidence  of 
that  service,,  and  while  the  contract  which  they  had  with  claimant 
furnishes  no  basis  for  fixing  the  amount  to  be  allowed,  a  fair  adjust¬ 
ment  can  be  reached  by  a  study  of  all  the  events  connected  with  the 
transaction.  Secretary  Lane  was  warranted  in  making  an  allowance 
of  10  per  cent,  but  the  application  of  the  56.6  per  cent  both  as  to  the 
amount  of  the  loan  and  the  10  per  cent  itself  operates  to  bring  the 
allowance  less  than  it  should  be.  The  total  amount  of  this  loan  was 
$695,000.  Of  this  amount  $50,000  was  used  in  the  period  before 
stimulation.  The  10  per  cent  for  financing  should  apply  only  to  the 
amount  of  the  loan  which  went  into  stimulated  operations,  namely, 
$645,000,  so  that  the  allowance  which  is  here  recommended  is  $64,500. 
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SALVAGE 

The  question  of  salvage  is  perplexing  in  nearly  all  claims,  but 
here  it  is  unusually  complex  and  difficult.  The  claimant  when  sub¬ 
mitting  the  claim  "estimated  the  usable  value  of  all  the  property  at 
$200,000,  but  that  was  not  intended  to  be  an  estimate  of  the  salvage 
value,  for  it  was  stated  at  the  time  that  there  was  no  salvage  value, 
because  by  the  terms  of  the  lease  the  machinery  and  equipment,  or 
practically  all  of  it,  could  not  be  removed  from  the  property. 
Claimant,  it  appears,  in  offering  to  accept  a  .deduction  of  $200,000, 
did  so  in  the  belief  that  the  equipment  which  they  would  have  used 
in  their  own  nonstimulated  operations  would  have  cost  that  amount, 
and  in  consenting  to  such  deduction  it  was  on  the  supposition  that 
there  would  be  no  deductions  for  interest,  salaries,  etc.  It  was,  in 
fact,  a  settlement  proposition.  Passing  from  the  conjectural,  let  us 
see  what  was  actually  realized  when  this  property  was  disposed  of 
to  the  Piedmont  Corporation.  The  claimant  company  had  a  floating 
indebtedness  of  $50,000,  which  it  could  not  pay  and  which  threatened 
to  force,  it  into  bankruptcy.  The  Piedmont  Corporation  assumed 
this  debt.  The  Piedmont  Corporation,  as  a  further  consideration, 
transferred  to  claimant  company  $150,000  of  its  preferred  stock. 
The  question  is,  Is  this  stock  worth  its  face  value*  Claimant  as¬ 
serts  that  it  is  worth  nothing  at  the  present  time,  and  in  view  of  the 
demoralized  condition  of  the  business  which  the  Piedmont  Corpora¬ 
tion  was  or  is  to  carry  on,  there  are  good  grounds  for  the  contention. 
But  it  is  the  policy  to  ascertain  the  value  at  the  time  of  the  armistice, 
and,  therefore,  the  claimants’  own  statement  on  that  point  is  taken 
for  a  basis.  The  total  face  issue  of  the  stock  was  $1,000,000.  If 
this  stock  represented  an  actual  property  value  of  $200,000,  it  was 
worth,  as  may  readily  be  computed,  20  cents  on  the  dollar  and  the 
value  of  the  $150,000  in  stock  transferred  to  the  claimant  company 
would  be  $30,000.  I  am  of  the  opinion  that  this  plan  of  ascertaining 
the  deductible  value  of  the  stock  is  as  equitable  as  any  that  might 
be  adopted.  The  items  of  sales  of  equipment  previously  must  be 
added  to  the  foregoing  salvage,  but  they  are  not  in  dispute  and  are 
set  out  in  the  schedule  of  deductions. 

Then  comes  the  equipment  which  was  purchased  before  stimulation, 
but  used  during  stimulation,  which  the  auditor  presents  for  consid¬ 
eration  in  connection  with  salvage.  As  a  matter  of  history  the 
auditor  states  that  in  the  Denison  claim,  No.  30,  the  former  commis¬ 
sion  allowed  the  cost  of  equipment  purchased  before  stimulation  and 
took  no  account  of  salvage,  and  he  thinks  that  the  Chestatee  claim 
is  on  all  fours  with  the  Denison  claim.  If  the  auditor  is  right,  the 
action  of  the  former  commission  will  not  be  accepted  as  a  precedent 
to  be  followed,  and  the  Denison  claim,  which  is  still  before  the  com¬ 
missioner  for  review,  will  be  adjusted  in  harmony  with  the  principles  ♦ 
that  are  here  being  applied  to  the  Chestatee  claim.  It  should  be 
stated  in  this  connection,  however,  that  examiners  for  the  present 
commissioner  regard  the  two  claims  as  materially  dissimilar.  The 
soundness  of  these  diverging  views  will  have  judgment  when  a  recom¬ 
mendation  as  to  the  Denison  claim  is  made. 

The  plan  of  the  present  commissioner  in  adjustment  of  claims  where 
the  plant  was  a  going  concern  at  the  time  of  stimulation,  and  the  rea¬ 
sons  therefor,  may  be  stated  in  a  few  words. 
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Equipment  and  machinery  purchased  before  stimulation  but  used 
during  stimulation  will  be  given  a  liberal  rental  or  depreciation  credit 
only.  The  reason  why  its  purchase  price  will  not  be  allowed  is  be¬ 
cause  the  Government  was  in  no  wise  responsible  for  its  purchase, 
and  the  claimant  at  the  moment  he  purchased  the  property  had  in¬ 
curred  any  loss  that  might  come  and  that  loss  was  therefore  his  own. 
To  allow  tor  its  purchase  would  be,  in  fact,  to  allow  for  the  purchase 

were  purchased  prior  to  stimulation  and  used  dur- 
nd  thereby  made  completely  valueless,  such,  for 
instance,  as  coal,  will  be  compensated  in  full. 

To  hold  that  when  the  Government  interfered  it  destroyed  claim¬ 
ant’s  estate  and  deprived  him  of  probable  profits,  which  should  be 
compensated,  as  has  been  suggested,  is  not  sound.  First,  that  would 
mean  an  allowance  of  profits,  which  is  specifically  prohibited  by  the 
act,  and  the  profits  would  be  merely  estimated  profits  which  might 
never  have  been  realized.  Second,  the  Government  onlv  savs  to 

i  %/  %> 

claimants  that  it  will  reimburse  the  actual  net  loss  that  was  sustained 
for  the  stimulation  period. 

In  this  review  it  is  held  that  the  claimant  is  fairly  entitled  to  a 
rental  or  depreciation  allowance  of  20  per  cent  of  the  machinery  and 
equipment  purchased  before  stimulation  but  used  during  stimula¬ 
tion,  and  the  entire  purchase  price  of  the  supplies  which  were  so  used 
or  consumed  and  deprived  of  all  salvage  value.  It  is  understood,  of 
course,  that  ordinarily  there  must  not  be  a  deduction  for  salvage  on 
equipment  and  machinery  where  rental  only  is  allowed.  In  this 
claim  the  equipment  and  machinery  so  rented  was  a  part  of  the  plant 
as  finally  sold  and  salvaged,  but  that  fact  was  considered  when  the 
amount  of  salvage  of  the  entire  property  was  fixed,  and  therefore  the 
20  per  cent  now  mentioned  for  rental  is  not  subject  to  increase  on 
account  of  salvage.  The  amount  of  the  prestimulation  expenditures 
to  which  the  20  per  cent  rental  should  apply  is  $132,139.31,  which 
makes  an  allowance  of  $26,427.86  for  that  item.  The  cost  of  mis¬ 
cellaneous  items  in  the  same  period,  which  should  be  compensated 
in  full,  is  $16,901.07. 

A  subsistence  allowance  of  $4,032  for  G.  L.  and  N.  P.  Pratt  was 
substituted  for  the  salary  charge  of  $25,966.67  which  appears  in  the 
claim.  A  straight  salary  allowance  to  a  partner  or  part  owner  of  a 
property  would  mean  the  granting  of  a  profit  to  him.  Subsistence 
is  allowable,  but  if  he  is  to  receive  compensation  above  subsistence  it 
must  come  from  profits  earned  by  the  corporation  or  partnership. 

The  claim  as  adjusted  according  to  the  foregoing  decisions  is  as 
follows : 


of  jproperty. 

Supplies  which 
insr  stimulation  £ 


II 

Expenditures : 

June  18,  1917.  to  Nov.  11.  191S,  agreed  upon  by  the  auditor 
for  the  Government  and  the  auditor  for  claimant _ 


Deductions : 

Ore  sales _ 

Executive  salaries 

Interest _ 

Taxes _ 

Real  estate _ 

Legal  services - 


$82, 077. 87 
25, 966.  67 
40,  795. 13 
834.76 
750.00 
585.75 


$784. 791. 14 


151, 010. 18 


ADMINISTRATION  OF  WAR  MINERALS  RELIEF  ACT  67 

Salvage:  : 

Salvage  for  stimulation  period  on  basis  of  $80,000 


from  Piedmont  Corporation _ $47, 546. 73 

Cash  received  for  sundry  equipment _  7, 695. 00 


55, 241.  73 

- -  $206, 251. 91 

578, 539. 23 

Add  allowances : 

Rents  from  property  included  in  deductions  in 


operations  account _  2,881.63 

Per  diem,  G.  L.  and  N.  P.  Pratt,  in  lieu  of  salary, 

508  days  each,  at  $4 _  4, 064. 00 

Rental  or  depreciation  on  prestimulation  plant, 

etc.,  20  per  cent  of  $132,139.31 _  26, 427.  S6 

Miscellaneous  items,  tools,  material,  for  water  sup¬ 
ply,  etc.,  purchased  before  stimulation  but  used 
in  the  stimulated  operations  and  their  value 

thereby  totally  destroyed -  16,901.07 

Financing  contract,  10  per  cent  of  $645,000 -  64, 500. 00 

- -  114,774.56 

693, 313. 79 

Less  award  heretofore  made  and  paid - —  223,529.17 

Net  loss _ L  469,784.62 


I  am  of  the  opinion  that  the  net  loss  for  which  claimant  should  now 
be  compensated  is  $469,784.62,  and  I  recommend  an  additional  award 
of  that  amount. 

In  reviewing  this  claim  I  have  been  struck  by  the  magnitude  of 
the  expenditures  and  the  possibilities  of  output.  The  very  bigness 
of  it  tended  to  lead  an  examiner  unconsciously  to  fail  to  give  claim¬ 
ant  full  justice,  but  that  I  have  tried  to  overcome.  If  I. have  seemed 
to  deal  with  it  liberallv,  it  was  because  the  record  showed  that  the 
then  Secretary  of  the  Interior,  realizing  no  doubt  that  this  property 
presented  opportunity  for  the  biggest  production  of  pyrites  in  the 
entire  country,  used  every  means  in  his  power  to  persuade  the  claim¬ 
ant  to  develop  it.  It  is  true  that  he  could  not  and  did  not  guarantee 
claimant  against  loss,  but  his  full  influence  short  of  underwriting  the 
project  was  exerted.  Always,  too,  there  was  a  realization  that  claim¬ 
ant,  in  responding  to  Government  request,  will  suffer  great  financial 
loss,  notwithstanding  the  generous  provisions  of  the  war  minerals 
relief  act.  It  would  be  too  much  to  say  that  the  recommendations 
contained  herein  offer  a  perfectly  accurate  adjustment^  but  it  is  be¬ 
lieved  that  they  approach  justice  and  equity  as  closely  as  can  be 
expected  in  view  of  the  complexity  of  the  claim. 

(Recommends  additional  award  of  $469,784.62.) 

John  Briar, 

Assistant  Commissioner. 


IN  RE  PINE  CREEK  TUNGSTEN  CO.— CLAIM  NO. 


231— WAR 


MINERALS  RELIEF  ACT— TUNGSTEN 


Department  of  the  Interior, 

' Washington ,  November  21 ,  1928 . 

This  claim  was  adjusted  by  a  single  member  of  the  former  com¬ 
mission  (Mr.  Moore),  the  chairman,  Mr.  Shafroth,  asking  to  be  ex¬ 
cused  because  of  personal  relations  with  claimants.  Hearings  were 


68 


ADMINISTRATION  OF  WAR  MINERALS  RELIEF  ACT 


held  in  San  Francisco,  the  property  was  inspected  by  a  Government 
engineer,  and,  in  addition,  special  engineers  investigated  and  reported 
upon  the  property.  Mr.  Moore  fixed  the  date  of  stimulation  as  of 
August  2,  1918,  and  recommended  an  award  of  $77,360.53.  The 
action  was  approved  and  the  amount  named  was  paid. 

Prior  to  the  accepted  date  of  stimulation  claimant  company  had 
planned  for  the  erection  of  a  100-ton  mill,  at  a  cost  of  about  $75,000, 
as  alleged.  Due  to  Government  interference,  through  the  War  In¬ 
dustries  Board,  the  plans  were  changed  to  cover  the  erection  of  a  mill 
of  200  to  250  tons  capacity.  In  arriving  at  the  loss  due  to  Govern¬ 
ment  interference,  Mr.  Moore  attempted  to  fix  the  proportion  that 
the  stimulated  loss  bore  to  the  nonstimulated  loss.  He  held  that  a 
mill  of  250  tons  capacity  should  cost  50  per  cent  more  than  the  one 
originally  planned  by  claimant,  and,  applying  this  percentage  as  a 
proper  factor  of  stimulation,  the  measure  of  claimant’s  loss  was 
33%  per  cent  of  the  total  amount  of  allowable  expenditures,  less 
salvage,  etc.  Mr.  Moore  did  not  adhere  strictly  to  his  rule  of  pro¬ 
portion,  he  having  allowed  the  full  cost  of  roads  after  stimulation, 
and  excluded  other  items  from  the  computation  on  the  ground  that 
they  should  not  be  treated  as  increased  by  virtue  of  the  increase  of 
the  mill  plant  capacity. 

In  the  application  for  rehearing,  and  in  supplemental  briefs, 
claimant  takes  exceptions  to  former  action  in  many  respects,  and  con¬ 
tends  for  an  earlier  date  of  stimulation.  The  question  of  stimula¬ 
tion  undoubtedly  is  the  most  important  one  to  be  considered  on 
review. 

The  date  upon  which  the  award  was  based  was  August  2,  1918. 
This  was  the  date  when,  after  reading  the  letter  from  the  War  In¬ 
dustries  Board,  Mr.  Seager  and  Mr.  Shapley  decided  to  enlarge  the 
plant,  as  testified  to  by  both  of  these  claimants.  The  present  con¬ 
tention  is  that  the  President’s  appeal  to  the  miner,  in  April,  1917, 
caused  Cooper  Shapley  to  secure  control  of  the  property,  and  that 
those  who  later  rendered  financial  assistance  were  led  to  do  so  by 
published  appeals.  The  claim  for  a  date  of  stimulation  prior  to  the 
time  when  Shapley  entered  into  negotiations  which  led  to  the  secur¬ 
ing  of  the  property,  and  prior  to  the  formation  of  the  Pine  Creek  Co., 
and  which,  if  accepted,  would  include  all  the  expenditures  from  the 
very  beginning,  rests  upon  an  affidavit  by  Shapley,  dated  January 


10, 1923. 


In  considering  the  Shapley  affidavit  it  is  remembered  that  at  the 
time  he  read  the  President’s  appeal  to  the  miner  he  was  president 
and  general  manager  of  the  Round  Valley  Tungsten  Co.,  about  one- 
fifth  of  the  stock  of  said  company  being  owned  by  Shapley  and  his 
wife.  Shapley  filed  a  claim  for  loss  in  the  Round  Valley,  Claim 
No.  58.  The  Round  Valley  made  big  profits  until  shortly  before  the 
armistice,  when  some  of  the  operating  profits  were  absorbed  by  the 
cost  of  plant  improvements,  for  cost  of  which  improvements  the 
claim  was  filed.  The  stimulation  in  the  Round  Valley  and  Pine 
Creek  is  the  same,  or  was  the  same  until  this  last  affidavit  by  Shapley 
relating  to  the  President’s  message,  filed  with  the  Pine  Creek  but 
not  with  the  Round  Valley  records.  In  the  Round  Valley,  stimula¬ 
tion  is  allowed  to  rest  upon  the  letter  from  Sanford  of  the  War 
Industries  Board.  To  establish  an  earlier  date  through  published 


ADMINISTRATION  OF  WAR  MINERALS  RELIEF  ACT  69 

appeals  would  include  the  period  when  immense  profits  were  made, 
and  there  would  be  no  net  loss,  and  therefore  no  award.  But  if 
Shapley  was  stimulated  by  published  appeals  such  stimulation  must 
apply  to  both  claims,  for  he  was  the  chief  figure  in  both.  Of  course, 
he  can  not  be  permitted  to  allege  one  date  of  stimulation  under 
which  to  show  a  loss  in  the  one  claim,  and  another  date  in  which  to 
secure  an  award  in  the  other.  However,  this  inconsistency  will  be 
removed  in  the  adjustment  of  the  two  claims. 

Turning  again  to  the  Pine  Creek  claim,  the  whole  record  is  so 
opposed  to  the  present  contention  that  the  original  negotiations  for 
the  property  were  due  to  the  President’s  message,  that  the  conten¬ 
tion  can  not  be  accepted.  Shapley  was  instrumental  in  the  formation 
of  the  Tungsten  Mines  Co.  before  the  war.  He  was  constantly  on 
the  lookout  for  tungsten  prospects,  and  it  was  he  who  before  the 
outbreak  of  the  war  induced  one  Pancoast  to  furnish  the  money  for 
the  development  of  the  Round  Valley  property  which  was  operated 
so  profitably.  At  the  time  he  secured  control  of  the  Pine  Creek 
mines,  in  J anuary,  1918,  he  was  successfully  and  profitably  operating 
the  Round  Valley;  and  the  President’s  message,  issued  long  before, 
must  have  had  little  to  do  with  the  purchase.  But  as  to  this  the 
record  itself  is  enlightening. 

When  the  claim  was  first  presented  claimant  might  have  been  ex¬ 
cused  for  not  alleging  stimulation  by  published  appeals,  because  it 
was  known  then  that  the  commission  required  a  showing  of  special 
request.  But  no  such  reason  can  be  assigned  when,  under  the 
amended  act,  which  modified  the  law  admitting  stimulation  by  pub¬ 
lished  appeal,  claimant  asked  for  rehearing  because  dissatisfied  with 
the  basis  of  adjustment  adopted  by  Commissioner  Moore.  In  the 
brief  on  appeal,  and  in  the  supplemental  brief  by  Henry  R.  Seager, 
filed  as  of  May  24,  1922,  the  source  of  stimulation  as  "fixed  in  the 
award  is  not  disputed  and  the  time  not  questioned  except  that  it  is 
stated  it  was  a  few  weeks  earlier  than  August  2,  1918.  The  main 
objection  is  that  in  finding  the  amounts  due  claimant  Commissioner 
Moore  committed  the  error  of  attempting  to  apply  a  factor  of  50 
per  cent  as  the  excess  of  cost  of  the  larger  mill  over  the  smaller. 

In  the  petition  for  rehearing,  dated  February  13, 1922,  in  reference 
to  August  2, 1918,  as  the  date  of  stimulation,  it  is  alleged  : 

That  may  or  may  not  have  been  the  date  when  Mr.  J.  B.  Sejager  (who  was 
not,  by  the  way,  an  officer  or  director  of  petitioner)  first  saw  the  Baruch  letter. 
But  there  is  not  a  scintilla  of  evidence?  to  show  that  it  was  the  date  when 
petitioner  acted  on  it.  It  is  clearly  established  that  this  occurred  several  weeks 
sooner.  *  *  * 

The  officers  of  petitioner  conscientiously  believed  at  the  time  its  plans  were 
enlarged  that  it  had  the  assurance  from  proper  governmental  sources  that  the 
demand,  and  consequently  a  marketable  price  for  tungsten  would  continue 
for  a  period  of  sufficient  length  to  justify  the  risk  of  the  expenditure  it  obligated 
itself  for.  (Transcript,  pp.  123,  83,  34,  35,  51;  petition  for  rehearing.  Par. 
VII.)  The  abrupt  ending  of  the  war,  the  discontinuance  of  the  implied  gov¬ 
ernmental  policies,  and  promises  led  to  the  demoralization  of  the  tungsten 
market,  and  resulted  in  the  loss  to  the  petitioner,  for  which  it  now  asks  relief. 

After  contending  for  purchase  of  property,  expenditures  after 
the  armistice,  etc.,  the  brief  turns  to  stimulation  by  published  appeal 
under  the  amended  act. 

Par.  VII.  Petitioner  further  alleges  that  during  the  month  of  April,  1918, 
the  articles  of  which  copies  are  hereto  annexed,  marked  “Exhibits  A,  B,  C, 
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and  D,”  appeared:  in  the  Engineering  and  Mining  Journal,  or  in  the  Mining" 
and  Scientific  Press,  as  severally  shown  on  said  exhibits,  and  were  at  or 
about  the  time  of  their  publication  read  by  the  president  and  other  officers  and 
directors  of  petitioner,  and  were  accepted  by  them  as  expressing  the  desire  or 
request  or  appeal  of  the  several  Government  agencies  therein  mentioned,  to 
individuals  or  corporations  to  produce  more  tungsten  -with  all  possible  dispatch, 
and  said  articles  were  discussed  by  the  officers  and  directors  of  petitioner  from 
time  to  time.  And  petitioner  further  alleges  that  practically  immediately  upon 
the  receipt  by  Mr.  Cooper  Shapley.  the  general  manager  of  petitioner,  then 
in  Bishop,  Calif.,  early  in  July,  191S,  of  the  letter  from  Bernard  Baruch,  de¬ 
scribed  in  testimony  appearing  in  the  transcript  of  testimony  herein  at  pages 
34,  35,  83,  and  123,  the  said  Shapley,  as  general  manager,  forthwith  commenced 
preparations'  to,  change  petitioner’s  proposed  mill  from  a  100-ton  mill  to  one 
of  larger  capacity,  and  to  change  the  location  of  petitioner's  road  and  to  sub¬ 
stitute  the  long  road;  with  comparatively  easy  grade,  known  as  the  Rock  Creek 
Road,  for  the  short,  steep  Pine  Creek  Road,  as  also  more  fully  appears  in 
said  testimony.  Thereupon  the  directors  of  petitioner,  having  previously  dis¬ 
cussed  the  articles  hereinabove  referred  to,  and  others  which  appeared  at  the 
same  time  and  prior  thereto  in  newspapers  and  magazines,  and  being  per¬ 
suaded  thereby  that  the  United  States  Government  was  very  earnestly  urging 
an  immediate  increase  in  the  production  of  tungsten  and  was  preparing  to  es¬ 
tablish  a  fixed  price  for  tungsten  for  a  fixed  period,  ratified  and  adopted  the 
acts  of  said  general  manager  as  those  of  petitioner  and  thereafter  bent  all 
their  efforts  to  the  construction  and  financing  the  construction  of  the  larger  mill 
hereinabove  described,  and  of  the  new  and  additional  roads,  power-transmission 
lines,  larger  and  heavier  tramway  equipment,  the  installation  of  an  air  com¬ 
pressor,  and  other  additional  capital  investments  rendered  necessary  in  con¬ 
nection  with  said  larger  mill.  *  *  * 

Par.  VIII.  The  simple  facts  and  the  ultimate  facts  are  that  the  100-ton  mill 
originally  planned  could  have  been  and  would  have  been  completed  with  all 
necessary  accessories,  roads,  tramway  equipment,  etc.,  for  under  $75,000,  dur¬ 
ing  August,  1918,  and  would  inevitably  have  earned  large  profits  for  petitioner 
before  November  12,  1918;  and  petitioners  would  not  have  expended  more  than 
the  first  $10,000  for  account  of  the  $125,000  option  above  mentioned,  except  for 
the  facts  related  in  Paragraph  VII  hereof. 

Attached  as  exhibits  is  a  discussion  of  the  proposed  mineral  control 
bill  in  the  Engineering  and  Mining  Journal  of  April  6,  1918,  and 
April  27,  1918.  They  contain  no  Government  appeals  and  are  not 
accepted  as  carrying  stimulation. 

In  his  supplemental  brief  dated  May  24,  1922,  Henry  R.  Seager 
says : 

The  most  convincing  proof  of  the  inadequacy  and  unfairness  of  the  previous 
award  is  that  there  was  no  basis  in  fact  or  reason  for  the  assumption  on  which 
that  award  was  based  that  all  of  the  expenditures  required  for  the  100-mill 
originally  projected  had  been  or  would  have  been  made  in  the  absence  of 
Government  stimulation.  In  reality,  the  only  expenditure  made  in  advance 
of  stimulation  was  the  amount  contributed  by  the  original  financial 
backer.  *  *  * 

That  the  stimulation  as  described  in  the  amending  act  of  November  23,  1921, 
antedated  by  several  weeks  the  date  of  August  2,  1919,  determined  by  the 
former  commission  on  the  basis  of  the  original  act,  is  proved  beyond  question 
by  the  evidence  submitted. 

At  the  hearings  Mr.  Shapley  told  the  story  of  his  acquiring  the 
Pine  Creek  property,  as  follows : 

Commissioner  Moore.  Mr.  Shapley,  you  have  been  how  long  in  the  tungsten 
game? 

Mr.  Shapley.  Since  May,  1916,  with  the  Tungsten  Mines  Co.  I  constructed 
their  mill  to  develop  their  mine.  That  is  also  located  at  Bishop.  Then  from 
November,  1916,  up  to  the  present  time  I  have  been  the  general  manager  of 
the  Round  Valley  Tungsten  Co. 

Commissioner  Moore.  And  you  still  are  the  general  manager  of  the  Round 
Valley  Tungsten  Co.? 

Mr.  Shapley.  Yes. 
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Commissioner  Moore.  And  it  was  while  you  were  engaged  with  them  that 
you  learned  of  this  property? 

Mr.  Shapley.  Yes,  sir.  4 

Commissioner  Moore.  Saw  it,  and  acquired  an  option  on  it,  and  attracted 
Mr.  Seager's  attention  to  it? 

Mr.  Shapley.  Yes,  sir. 

Commissioner  Moore.  First  seeing  it,  somewhere,  I  imagine;  in  the  fall  of 
1917,  or  in  the  summer  of  1917? 

Mr.  Shapley.  In  the  spring  of  1917 ;  on  April  16. 

Commissioner  Moore.  Was  it  accessible  as  early  as  that? 

Mr.  Shapley-.  We  went  up  there  on  snow  shoes  and  skis  and  got  in;  yes, 
sir.  Mr.  Jouraleff  and  I  went  in. 

Commissioner  Moore.  Then,  did  you  immediately  begin  negotiations  with  them 
for  the  option? 

Mr  Shapley.  I  did.  I  got  an  option  from  them,  I  believe,  that  summer.  But 
we  let  it  go  by. 

Commissioner  Moore.  You  didn't  succeed  in  financing  it  on  the  first  option? 

Mr.  Shapley.  No  ;  I  didn’t  try  to  finance  it,  really. 

•  Commissioner  Moore.  What  discouraged  you — the  drop  about  that  time  in 
the  price  of  tungsten? 

Mr.  Shapley.  Yes,  sir.  That  and  the  big  price  of  the  property.  It  was  a 
little  beyond  my  means. 

Commissioner  Moore.  What  did  he  ask  you  for  the  property  then? 

'  Mr.  Shapley-.  $150,000. 

Commissioner  Moore.  Then,  how  did  you  come  to  take  it  up  again? 

Mr.  Shapley.  Well,  the  property  lay  idle,  and  when  I  was  more  foot-free  from 
starting  the  Round  Valley  Co.,  and  had  them  going  nicely,  I  went  to  Laws  and 
made  him  a  proposition — I  says,  “Here,  Laws,  if  you  will  consider  a  deal,  let 
me  put  up  the  mill  and  you  put  up  the.  mine,  and  we  can  do  some  business.” 
So  they  agreed  to  that - 

Commissioner  Moore.  Were  they  slow  in  agreeing? 

Mr.  Shapley.  No;  I  don’t  think  so.  Then,  when  we  came  down  to  make 
out  the  real  option,  it  really  developed  into  several  conditiofis  being  added. 
When  you  come  to  make,  an  option  like  that  it  is  a  difficult  thing  to  do  without 
having  a  certain  size  of  mill  mentioned.  He  might  put  up  a  coffee  mill.  But 
we  determined  that  we  would  have  a  100-ton  mill,  because  one  ball  mill  we 
considered  would  be  a  100-ton  mill. 

Commissioner  Moore.  You  contemplated  a  ball  mill,  at  that  time? 

Mr.  Shapley.  Yes. 

i 

In  claimant’s  original  brief,  on  page  8,  it  is  alleged : 

These  gentlemen,  Messrs.  Shapley,  Seager,  and  Close,  originally  went  into  this 
deal  in  January,  1918,  as  a  business  speculation,  influenced  by  the  existing 
market  conditions. 

Claimants  on  pages  39,  42,  64,  and  65  of  the  hearings  bear  out  the 
allegation  beyond  question.  It  is  not  there  claimed,  not  even  inti¬ 
mated,  that  the  enterprise  was  engaged  in  because  of  requests  or 
published  appeals  by  the  Government,  and  Government  responsi¬ 
bility  is  not  in  any  wise  charged. 

Nowhere  in  all  the  voluminous  record,  in  briefs  or  during  the 
extended  hearings,  is  stimulation  through  the  President’s  appeal  to 
the  miner  mentioned,  until  the  filing  of  the  last  Shapley  affidavit, 
January7  10,  1923.  It  seems  clear  that  the  purpose  of  claimant  all 
along  was  to  show  that  the  original  plan  for  a  mill  was  decided  upon 
prior  to  stimulation  by  the  Government,  and  that  the  plan  was 
changed  and  a  larger  mill  erected  by  reason  of  Government  request. 

A  fair  deduction  from  the  record  as  a  whole  is  that  the  Govern¬ 
ment  was  responsible  for  the  enlarged  mill,  and  that  the  original 
purchase  plan  for  the  small  plant  was  in  nowise  due  to  Government 
influence.  The  exact  date  when  Government  stimulation  affected 
claimant  is  hard  to  determine — whether  on  August  2,  1918,  as  found 
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by  Commissioner  Moore,  or  a  few  weeks  earlier,  as  alleged  in  briefs 
on  appeal  and  in  the  .testimony  of  some  witnesses  at  the  hearing.  It 
would  be  fair  to  say,  at  least,  that  from  the  evidence  response  was 
not  made  before  July  1,  1918,  and  that  Government  responsibility 
did  not  begin  until  that  date. 

In  still  another  claim  by  Shapley,  claim  No.  1174,  the  commission 
states  that  stimulation  might  be  given  as  of  July  7,  1918,  through 
encouragement  given  by  J.  H.  Means,  although  claimant  bases  it 
upon  the  letter  from  Sanford,  of  July  27,  1918.  In  this  review,  July 
1,  1918,  is  held  to  be  the  date  of  stimulation  and  the  claim  will  be 
adjusted  accordingly. 

Claimant  objects  to  the  percentage  basis  upon  which  the  claim 
was  adjusted,  i.  e.,  to  the  assumption  that  a  200-ton  mill  should  cost 
50  per  cent  more  than  a  100-ton  plant.  This  plan  of  adjustment  is 
not  now  followed  by  the  commissioner  and  claimant’s  objection  i$ 
this  respect  will  be  removed  by  the  settlement  of  the  claim  in  the 
same  manner  in  which  all  claims  are  now  settled  or  adjusted.  All 
allowable  expenditures  from  the  date  of  stimulation  to  the  armistice, 
less  salvage,  ore  sales,  value  of  ore  on  hand,  etc.,  will  be  repaid.  In 
addition,  the  claimant  will  be  allowed  a  rental  on  such  machinery 
and  equipment  as  were  purchased  prior  to  stimulation  and  used 
during  stimulation,  no  salvage  being  placed  upon  it,  of  course.  The 
claim,  in  this  manner  set  forth,  appears  as  follows : 

Expenditures  July  1  to  November  11, 19 IS 


Payments  on  property  (mine  realty) _ $16,000.00 

Machinery  and  equipment  (including  labor  and  over¬ 
head  as  applied  in  course  of  construction)  : 

Autos  and  trucks _ $S,  004. 28 

Blacksmith-shop  equipment _  40T.  86 

Bunk-house  equipment _  2,  026.  42 

Mess  equipment _  226.  79 

Mine  and  machinery  equipment _  34S.  30 

Mill  machinery - - -  31,  440.  70 

Sawmill  equipment _ i - 1 -  11.  48 

-  43. 554.  S3 

Construction  accounts  (including  pay  roll  and  over¬ 
head)  : 

Camp  dwelling  houses _ ^ —  1,400.  S3 

Mill  building _  25,  731.  SO 

Pipe  line _ _  1.  681. 05 

Roads  and  trails -  45, 459.  92 

Sawmill _  209.  SI 

Telephone  line _  2.  ISO.  90 

Tramway _  7,  S24. 5S 

Power-transmission  lines _  17, 900.  00 

-  102, 397.  S9 

Development _  6, 135.  99 

Development  and  mining _  3,  994.  98 

-  10, 130.  97 

Items  disallowed  in  the  foregoing,  now  stated  as  proper 
expenditure  (and  for  salvage),  on  hand  Nov.  11,  191S: 

Storehouse  accounts -  3, 119.  S4 

Inventury  fuel _  207.  75 

Mess-house  inventory _  2, 237.  S3 

Stable  inventory _ -  592. 00 

Sawmill _  177.50 

-  6,334.92 


Total _ 178,418.61 
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Add  rental  on  machinery  and  equipment  purchased  before  stimula¬ 
tion  and  used  during  the  stimulation  period  of  4  months,  costing 


$36,S37.63  (10  per  cent  of  same) - —  $3, 683. 76 

Subsistence  M.  Seager,  131  days,  at  $4 _ _ _ ; —  524.00 


Total _ I —  182,626.37 

Deductions : 

Miscellaneous  adjustments  by  auditor _ $1, 517.  70 

Ore  on  hand -  4,  000. 00' 

Mine  realty  (property) -  16,000.00 

First  award _  77, 360. 53 

Salvage  on  machinery  equipment  costing  approxi¬ 
mately  $100,000,  at  35  per  cent _  35, 000.  00 

- -  133,878.23 


Net  loss _ ! _  48,  748. 14 


EXPLANATION  OF  DEDUCTIONS 

At  the  time  of  the  armistice  claimant  had  on  hand  13  tons  of  60 
per  cent  WO  3  ore,  unmilled.  It  was  milled  after  the  armistice,  but  is 
still  unsold,  although  there  has  been  an  increasing  demand  and  an 
increasing  price  for  tungsten  since  the  enactment  of  the  tariff  law, 
in  which  tungsten  was  protected  to  the  extent  of  $7.20  per  unit. 
Tungsten  of  high  grade  is  now  bringing  $8.50  and  more  per  unit 
of  20  pounds.  At  $9  per  unit  the  13  tons  of  60  per  cent  tungsten 
on  hand  (being  780  units)  is  worth  $7,200.  Allowing  for  milling 
charges,  the  net  value  is  not  less  than  $4,000.  Claimant  now  states 
that  interest  and  storage  charges  must  be  paid,  and  that  the  ore 
probably  will  have  to  be  remilled.  Interest  charges  can  not  be  con¬ 
sidered,  and  the  allowance  for  milling  is  sufficient  to  cover  storage. 
Having  once  allowed  a  generous  milling  charge,  it  can  not  well  be 
contended  that  remilling  costs  should  now  be  allowed. 

i 

SALVAGE  ON  MACHINERY  AND  EQUIPMENT 

In  the  arguments  for  an  additional  award  claimant  contends  for 
the  basis  of  adjustment  adopted  by  Commissioner  Moore  as  to  sal¬ 
vage  on  machinery  and  equipment,  although  objecting  to  the  con¬ 
clusions  of  the  commissioner  in  every  other  respect;  In  this  con¬ 
nection  it  may  be  said  that  the  situation  as  to  tungsten  is  much  differ¬ 
ent  now  from  what  it  was  when  Mr.  Moore  adjusted  the  claim. 
Then  there  was  no  future  for  the  industry,  as  far  as  could  be  seen. 
Now  it  is  believed  that  good  properties  like  Pine  Creek  could  be 
operated  at  a  profit,  or,  at  least,  that  they  may  be  so  operated  in 
the  near  future,  when  the  stored  stock  of  tungsten,  which  is  now 
feeding  the  market,  shall  have  been  exhausted.  And  it  is  plain 
from  the  record  that  Mr.  Moore  gave  little  attention  to  salvage  or 
other  individual  items  but  was  satisfied  to  fix  a  total  award  which 
he  believed  would  not  be  in  excess  of  the  net  allowable  loss  incurred 
by  claimant.  He  probably  felt  sure  that  his  percentage  plan  would 
do  this  whether  salvage  were  fixed  accurately  or  not.  To  place  a 
salvage  value  of  less  than  $10,000  on  machinery  and  equipment  which 
cost  claimant  more  than  a  hundred  thousand,  and  which  full  cost  the 
Government  is  here  repaying,  under  the  present  improved  conditions 
of  the  tungsten  situation,  and  with  this  valuable  property  still  in 
possession  of  friendly  creditors  of  this  claimant,  would  be  so  ridic- 
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ulous  that  it  can  not  be  thought  for  a  moment.  There  is  here  being 
allowed  for  rental  of  machinery  and  equipment  bought  before  stim¬ 
ulation  almost  as  much  as  claimant  is  willing  should  be  fixed  as 
salvage  on  the  machinery  and  equipment  purchased  during  stimula¬ 
tion  and  considered  here  as  an  allowable  expenditure.  Let  us  see 
what  claimants  themselves  held  the  value  of  this  property  to  be  at 
a  time  when  operations  had  cea.sed  and  everything  pertaining  to 
tungsten  was  uncertain  and  depressed. 

(Hearings  June  30.  1919) 

Commissioner  Moore.  Are  you  willing  to  give  us  an  estimate  of  what  you 
think  the  property  is  worth  now? 

Mr.  Shapley.  The  mine  itself? 

Commissioner  Moore.  Mine  and  mill  equipped  as  it  stands. 

Mr.  Black.  The  whole  property  you  mean,  don't  you? 

Commissioner  Moore.  Yes. 

Mr.  Black.  Without  any  encumbrances. 

Mr.  Shapley.  If  it  were  free  from  debt? 

Commissioner  Moore.  Yes. 

Mr.  Shapley.  $150,000,  or  maybe  $200,000. 

*  *  *  *  *  *  * 

Commissioner  Moore.  And  you  don't  care,  then,  to  give  me  a  figure  as  an 
estimate  in  real  money,  of  what  you  think  that  property  is  worth  to-day? 

Mr.  Close.  Well,  we  always  have  to  gamble  on  the  market;  but  on  a  $2.50 
margin,  on  a  $10  tungsten  price,  that  would  be  $500,000  as  the  valuation  of 
the  property.  But  that  is  not  the  ultimate  value  of  the  property,  because 
they  will  develop  more  ore. 

*  *  *  *  *  *  * 

Mr.  Black.  Suppose  the  company  claiming  this  property  were  to  put  it  up 
for  sale  to-day. 

Mr.  Seager.  Under  the  present  state  of  the  market  it  is  almost  impossible — 
I  have  been  trying  my  very  best  to  accomplish  that  very  purpose.  In  the 
present  state  of  the  tungsten  market  there  is  no  profit  in  the  mining  of 
tungsten.  *  *  *  On  the  other  hand,  I  know  very  well  that  the  property 

is  worth  a  great  deal  of  money  and  as  tungsten  will  come  back  to  its  place 
in  the  arts  after  a  period  of  adjustment  somebody  will  make  a  lot  of  money 
out  of  the  property,  and  if  we  are  not  able  to  carry  it  through  we  will  lose. 
*  *  *  There  is  a  large  deposit  of  tungsten  there  and  somebody  will  make 
a  lot  of  money  out  of  it. 

Mr.  Watterson,  the  banker,  said  that  at  the  then  price  of  tungsten 
the  property  would  not  sell  for  much,  but  that  an  advance  of  a 
dollar,  or  two  or  three  dollars  a  unit  would  make  a  great  difference 
in  the  value  of  it;  that  he  considered  it  the  best  tungsten  property 
in  that  vicinity.  Since  the  day  when  Mr.  Watterson  gave  that 
testimony  the  price  of  tungsten  Had  advanced  much  more  than  “  one 
or  two  or  three  dollars  a  unit.”  It  is  not  disputed  that  this  is  probably 
one  of  the  best  three  tungsten  properties  in  the  country.  It  contains 
a  large  body  of  ore  of  such  fineness  that  it  commands  at  least  a  dollar 
a  unit  more  on  the  market  than  foreign  tungsten;  and  it  is  still 
virtually  in  the  possession  of  claimant. 

Everything  considered,  the  salvage  of  $35,000  on  the  entire  plant, 
as  here  fixed,  appears  fair  and  reasonable.  It  does  not  include  salvage 
on  roads  and  trails,  for  which  $45,459.92  is  allowed,  and  small  build¬ 
ings  and  other  items,  which  still  must  be  of  some  value  to  the 
property. 

That  the  additional  award  of  $48,748.14,  as  herein  found,  repre¬ 
sents  fairly  the  additional  amount  for  which  the  Government  is 
morally  and  legally  obligated,  is  borne  out  by  the  testimony  of 
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Mr.  Close,  who  was  not  only  a  mining  engineer,  but  who  was  president 
of  the  company,  his  connection  with  it  dating  almost  from  its 
organization.  He  testifies  directly  to  the  point,  as  follows : 

Commissioner  Moore.  Did  you  come  into  your  relations  with  this  enterprise 
as  an  investor  or  as  one  of  the  promoters  of  it? 

Mr.  Close.  As  both. 

******  *  ' 

Commissioner  Moore.  Will  you  give  us  your  estimate  of  what  you  think, 
•out  of  this  total  of  nearly  $300,000,  ought  to  be  awarded  as  a  matter  of  equity 
In  consideration  of  stimulation? 

Mr.  Close.  Yes,  sir.  We  have  an  indebtedness  of  $140,000  that  I  see  no  way 
•of  meeting.  We  have  mortgaged  the  property;  we  put  up  all  our  collateral; 
we  have  none  of  us  charged  anything,  we  have  purchased  material  and  other 
.stuff,  and  if  that  money  doesn’t  come  from  some  source  the  banker  who  has 
loaned  us  money  and  the  local  creditors  and  local  people  in  Bishop  will 
All  suffer,  and  I  think  they  are  entitled  to  that  $130,000. 

*  *  *  *  *  »*  i  * 

Mr.  Black.  You  estimate  your  claim  against  the  Government  at  about 
$130,000? 

Mr.  Close.  I  figure  there  is  a  moral  obligation  to  some  person  or  other, 
whether  it  is  the  Government  or  not,  and  I  feel  personally  that  we  are  entitled 
to  that. 

This  testimoney  by  Mr.  Close  was  given  before  the  award  of 
$77,360.53  was  made  and  paid.  Adding  the  award  of  $48,748.14 
herein  made,  the  total  is  $126,108.67  which  closely  approximates 
the  $130,000  which  Mr.  Close  said  is  due. 

In  the  above  claim  under  the  war  minerals  relief  act,  section  5, 
act  of  March  2,  1919  (40  Stat.  1274),  as  amended,  upon  due  con¬ 
sideration  of  the  record,  a  finding  is  made  in  the  sum  of  $48,748.14. 

E.  C.  Finney, 

First  Assistant  Secretary. 


•CLAIM  NO.  491— IN  THE  MATTER  OF  THE  CLAIM  OF  THE  MAY  DEW 
MINING  CO.,  GREEN  RIVER,  UTAH— MANGANESE 

Washington,  April  28, 1920 . 

The  Hon.  John  Barton  Payne, 

Secretary  of  the  Interior. 

Dear  Sir  :  This  is  a  claim  for  losses  alleged  to  have  been  sustained 
in  producing  manganese  ore  in  Grand  County,  Utsth,  beginning  on 
June  18,  1918. 

The  property  operated  by  this  company  was  located  by  W.  F. 
Reeder,  J.  R.  Stanton,  and  R.  L.  Davis  in  June,  1917,  and  in  October 
of  the  same  year.  Stanton,  on  June  15,  1918,  quitclaimed  his  in¬ 
terest  to  R.  L.  Davis  for  $400.  Reeder,  on  J une  19, 1918,  quitclaimed 
his  interest  to  the  May  Dew  Mining  Co.  for  $300.  Davis  quitclaimed 
his  interest  to  the  May  Dew  Mining  Co.  on  July  30, 1918. 

A  memorandum  prepared  by  Mr.  J.  T.  Pardee,  who  was  sent  out 
by  the  Bureau  of  Mines  for  tlie  purpose  of  encouraging  the  produc¬ 
tion  of  manganese,  is  as  follows : 

MEMORANDUM  REGARDING  MANGANE8E  CLAIM  NO.  401,  DEPOSIT  NEAR  GREEN 

RIVER,  UTAH 

I 

About  tlie  20th  of  May,  1918,  I  advised  Messrs.  Reeder,  Fonder,  and  Davis, 
in  response  to  their  inquiries  concerning  a  claim  called  the  Mdngol  said  to  be 
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owned  and  for  sale  by  Reeder,  that  in  my  opinion  the  said  claim  contained  a 
manganese  deposit  that  could  be  profitably  exploited.  I  doubtless  added  the 
usual  formula  to  the  effect  that  the  country  needed  all  the  manganese  it 
could  get. 

J.  T.  Pauper. 

August  18,  1919. 

Before  the  May  Dew  Mining  Co.  acquired  this  property  one  car¬ 
load  of  ore  had  been  produced  and  sold,  which,  according  to  the 
testimony  of  Mr.  Davis,  resulted  in  a  profit  of  $300.  The  May  Dew 
Mining  Co.  mined  and  shipped  a  carload  of  ore  and  obtained  a  pay¬ 
ment  of  $700  for  the  same.  The  May  Dew  Mining  Co.  also  mined 
about  33  tons  of  ore  which  it  transported  to  the  Green  River  station 
about  the  time  of  the  armistice,  but  was  unable  to  sell  the  same  on 
account  of  the  drop  in  the  price  of  manganese. 

From  the  engineer’s  and  auditor’s  reports  the  following  items  are 
allowed : 


Expenditures  and  accounts  payable  allowed : 

Salary  of  superintendent _ 

Subsistence  of  Davis,  president  of  corporation,  from  June  IS 

to  Nov.  11,  1918 _ 

Traveling  expenses - 

Legal  expense—. _ 

Labor _ _ 

Supplies - 

General  expense _ 

Assaying - - 

Accounts  payable _ _ _ 


$640.00 


435.00 
60.00 
25.00 
1, 358.  S5 
29.95 
21. 10 
7.00 
1,  625. 14 


Total _  4,  202. 04 

Deductions : 

Ore  sold _ $700.00 

Received  from  Joe  Mogerell -  75. 00 

Received  from  D.  V.  Hyde _  175.00 

Salvage -  100. 00 

-  1, 050.  00 


Net  loss - 3,152.04 


There  is  a  claim  for  $1,001.60  for  the  purchase  of  the  mine,  which 
the  commission  has  not  allowed.  The  war  minerals  relief  act  does 
not  contemplate  reimbursement  for  amounts  paid  for  the  purchase  of 
properties  or  mining  rights.  Provision  for  such  losses  was  stricken 
from  the  legislation  when  the  measure  was  being  considered  by 
Congress. 

In  the  Senate  on  January  28, 1919,  a  distinguished  Senator  objected 
to  the  provision  which  was  then  carried  in  the  bill  and  said : 

I  want  to  call  the  attention  of  the  Senator  from  Nevada  to  the  words  “or 
acquiring  property  for  producing.”  It  seems  to  me  that  is  going  too  far.  I 
think  that  where  a  man  has  purchased  a  piece  of  property  for  producing  these 
metals  we  should  not  authorize  the  Secretary  of  the  Treasury  to  go  into  the 
question  as  to  what  he  paid  and  whether  he  lost  upon  the  purchase  price  of 
that  property  because  of  the  fact  that  the  war  closed  sooner  than  he  anticipated. 
I  believe  that  is  going  altogether  too  far.  I  will  ask  the  Senator  if  it  would  not 
be  very  much  better  to  strike  out  the  words  “or  acquiring  property  for 
producing  ”? 

The  chairman  of  the  Senate  Committee  on  Mines  and  Mining,  in 
charge  of  the  legislation,  answered:  “I  will  consent  to  that,  Mr. 
President.” 
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The  measure  as  it  ultimately  became  a  law  did  not  contain  the. 
words  “  or  acquiring  property  for  producing.” 

The  commission  regards  the  purchase  of  mining  rights  or  title  to 
land  as  a  permanent  investment  and  not  for  the  temporary  purpose 
of  supplying  ores  for  the  needs  of  the  market  during  the  war,  and 
that  it  would  be  inequitable  to  hold  the  Government  liable  for  the 
same. 

There  is  also  an  item  of  $94.44,  being  for  interest.  The  commission 
has  not  allowed  this  item.  Under  the  previous  rulings  of  this  com¬ 
mission  it  has  been  held  that  the  manner  in  which  a  claimant  raises 
his  capital  is  an  individual  affair  of  his  own  and  therefore  no  items 
of  expenses  either  in  the  sale  of  stock,  the  discounting  of  paper,  or 
the  payment  of  interest  are  such  losses  as  are  contemplated  by  the 
statute.  The  man  who  furnished  his  own  capital  for  tlie  production 
of  ore  is  as  much  entitled  to  claim  as  a  loss  a  reasonable  amount  for 
the  use  of  his  capital  as  is  the  man  who  borrowed  and  paid  interest. 
In  fact,  when  he  pays  his  own  money  for  producing  ore,  he  takes 
more  of  a  risk  than  the  man  who  raises  money  from  somebody  else 
with  which  to  do  it,  and  therefore  all  payments  of  interest  have  been 
regarded  by  the  commission  as  not  proper  charges  under  the  act 
under  which  this  claim  is  filed.  The  act  contemplates  losses  in  the 
producing  of  ore  and  not  in  the  raising  of  capital. 

There  is  also  an  item  of  $1,830  for  salary  of  the  president  and 
principal  stockholder  of  the  company,  at  $300  per  month.  The  com¬ 
mission  has  not  allowed  this  item. 

About  one-fourth  of  the  claims  filed  with  the  commission  do  not 
contain  any  claim  for  failure  to  receive  salary,  claimant  often  stating 
that  he  did  not  consider  the  act,  under  which  his  claim  was  filed, 
contemplated  it.  Others  claim  $3  per  diem,  others  $4,  others  $5,  $6, 
and  $7  a  day.  Officers  of  corporations  owning  large  blocks  of  capital 
stock  sometimes  claim  as  high  as  $1,000  a  month,  and  a  few  engineers 
have  claimed  as  much  as  $50  per  day. 

The  commission  has  uniformly  held,  that  where  men  work  for 
themselves,  and  are  entitled  to  the  profits  of  the  enterprise,  they  do 
not  charge  themselves  with  salaries.  The  loss  of  any  salary,  above 
the  cost  of  subsistence,  is  usually  regarded  as  a  failure  to  receive  a 
profit,  and  not  such  a  loss  as  contemplated  by  the  statute  under  which 
these  claims  are  filed. 

The  act  expressly  provides : 

That  no  profits  of  any  kind  shall  be  included  in  the  allowance  of  any  of  said 
claims. 

Men,  however,  who  work  for  themselves  in  a  business,  generally 
take  out  of  their  business  funds  upon  which  to  subsist  and  charge 
them  as  a  necessary  expense  of  the  business. 

The  commission,  however,  has  established  a  rule  for!  its  guidance 
that  where  a  claimant  working  for  himself  furnishes  his  own  sup¬ 
plies,  $4  per  day  is  a  reasonable  amount  to  allow  for  subsistence,  and 
if  the  claimant  is  allowed  for  money  expended  in  supplies  he  is  given 
$3  per  diem  for  subsistence.  The  commission  also  allows  f on  travel¬ 
ing  expenses,  which  it  has  done  in  this  case.  * 

38443 — S.  Doc.  224,  70-2 - 6 
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The  commission  therefore  recommends  an  award  in  this  case  of 
$3,152.04. 

As  there  are  differences  between  the  president  and  the  secretary- 
treasurer  of  the  company,  the  commission  recommends  that  the  award 
be  drawn  only  upon  the  joint  action  of  the  president  and  the  secre¬ 
tary-treasurer  of  claimant. 

John  F.  Shafroth, 
Philip  N.  Moore, 

Horace  G.  Pomeroy, 

C  ommissioners. 


[Memorandum  for  the  War  Minerals  Relief  Commission] 

April  21,  1920. 

The  question  has  arisen  under  the  war  minerals  relief  act  as  to 
whether  losses  sustained  by  producers  through  failure  of  ore  buyers 
to  make  payment  are  such  losses  as  are  contemplated  by  the  terms 
of  the  act  and  properly  repayable  thereunder. 

In  a  number  of  cases  now  pending  before  the  commission  it  is 
shown  that  serious  losses  have  been  sustained  through  failure  of  ore 
buyers  to  receive  and  pay  for  ore  consigned  to  them,  especially  about 
the  date  of  the  armistice.  Some  of  these  buyers  went  broke  as  a 
result  of  the  sudden  decline  in  the  market,  and  claims  against  them, 
although  perhaps  legally  valid,  are  financially  worthless. 

The  war  minerals  act  provides  for  the  adjustment  of  losses  sus¬ 
tained  in  44 producing  or  preparing  to  produce”  certain  minerals. 
Webster’s  Dictionary  defines  44  producing  ”  as  follows : 

To  make  economically  valuable;  to  make,  or  to  create  so  as  to  be  available 
for  satisfaction  of  human  wants. 

The  word  44  producing,”  therefore,  may  very  readily  and  reason¬ 
ably  be  given  a  much  wider  interpretation  and  meaning  than  the 
word  44  mining  ”  and  may  include  marketing,  through  which  the  ore 
is  made  economically  available. 

The  failure  to  receive  payment  for  a  shipment  of  ore  is  evidently  a 
marketing  hazard  and  i 2  marketing  may  be  comprehended  within 
the  term  44  producing,”  then  marketing  losses  should  be  repaid  under 
the  war  minerals  act.  To  hold  otherwise  would  very  greatly  restrict 
the  operations  of  said  act.  If  this  theory  were  carried  to  its  ultimate 
conclusion,  the  commission  would  be  compelled  to  deny  repayment 
of  losses  sustained  in  the  construction  of  roads  and  trails,  the  pur¬ 
chase  of  hauling  equipment,  construction  of  ore  bunkers,  hauling  and 
freight  charges,  and  even  expenditures  upon  washers  and  mills,  since 
washing  and  reduction  are  operations  designed  principally  to  reduce 
transportation  costs. 

In  my  opinion  losses  of  this  character  are  properly  payable  under 
the  act.  It  is  true  that  the  act  says  “producing  or  preparing  to 
produce,”  but  I  do  not  believe  that  Congress  intended  to  limit  the 
payment  of  losses  merely  to  the  operation  of  getting  the  ore  out  of 
the  ground.  Operators  were  certainly  expected  to  get  their  ore  to 
market  and  we  would  be  ready  to  criticise  them  for  lack  of  diligence 
in  this  connection.  These  ores  are  usually  sold  under  contract  to 
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large  ore  buyers  and  it  seems  to  be  the  custom  of  the  trade  to  trust 
these  buyers  and  take  chances  upon  their  financial  responsibility. 
I  have  not  encountered  a  single  case  in  which  a  buyer  was  required 
to  give  a  bond,  or  to  in  any  other  manner  secure  payment.  The 
■Government,  during  the  war,  assisted  producers  by  furnishing  them 
with  the  names  of  ore  buyers  and  I  should  say  that  a  producer  who 
followed  the  ordinary  customs  of  the  ore  trade  in  shipping  to  a 
buyer,  and  sustained  a  loss  because  he  failed  to  receive  payment,  is 
entitled  to  reimbursement  for  such  loss  under  the  act.  Of  course 
u  claimant  should  exhaust  every  legal  remedy  to  enforce  payment 
and  should  make  a  clear  and  convincing  showing  to  that  effect  to  the 
commission. 

Under  the  Government’s  request  or  demand  the  miner  was  not 
only  urged  to  get  the  ore  out  of  the  ground  but  was  expected  to  get 
it  to  market.  It  seems  to  me,  therefore,  that  marketing  hazards 
should  be  recognized  and  that  losses  in  this  connection  should  be 
paid,  as  well  as  losses  incident  merely  to  bringing  the  j  ore  to  the 
surface  of  the  ground,  in  all  cases  where  claimants  have  acted  in 
good  faith  and  with  due  diligence  and  have  followed  the  ordinary 
practices  in  marketing  their  ore. 

Very  respectfully, 

Paul  S.  Black,  Law  Exanmner. 


CLAIM  NO.  1092— IN  THE  MATTER  OF  THE  CLAIM  OF  R.  J.  ROWEN, 

GRANTS  PASS,  OREG.— PROPERTY  IN  JOSEPHINE  COUNTY, 

OREG.— CHROME,  $59,082.10 

Mat  13,  1920. 

The  War  Minerals  Relief  Commission. 

Gentlemen:  There  is  a  Federal  statute  providing  that  the  Court 
of  Claims  may  consider  and  render  a  finding  in  a  case  of  a  fraudu¬ 
lent  claim,  and  that  upon  such  finding  the  whole  claim  shall  be 
forfeited.  The  statute  referred  to  is  as  follows : 

Any  person  who  corruptly  practices  or  attempts  to  practice  any  fraud  against 
the  United  States  in  the  proof,  statement,  establishment,  or  allowance  of  any 
claim  or  of  any  part  of  any  claim  against  the  United  States  shall,  ipso  facto, 
forfeit  the  same  to  the  Government ;  and  it  shall  be  the  duty  of  the  Court  of 
Claims,  in  such  cases,  to  find  specifically  that  such  fraud  was  practiced  or 
attempted  to  be  practiced,  and  thereupon  to  give  judgment  that  such  claim 
is  forfeited  to  the  Government  and  that  the  claimant  be  forever  barred  from 
prosecuting  the  same.  (Jud.  Code,  172.) 

The  general  statute  providing  penalty  for  fraudulent  claims 
against  the  Government  is  found  in  Criminal  Code,  section  35,  as 
follows : 

Whoever  shall  make  or  cause  to  be  made,  or  present  or  cause  to  be  presented, 
for  payment  or  approval,  to  or  by  any  person  or  officer  in  the  civil,  military, 
or  naval  service  of  the  United  States,  any  claim  upon  or  against  the  Government 
of  the  United  States,  or  any  department  or  officer  thereof,  knowing  such  claim 
to  be  false,  fictitious,  or  fraudulent;  *  *  *  shall  be  fined  not  more  than 
five  hundred  dollars  and  imprisoned  not  more  than  two  years. 

The  war  minerals  relief  act  does  not  give  the  Secretary  of  the 
Interior  any  power  or  authority  to  make  a  finding  of  fraui  or  pre¬ 
scribe  any  penalty  therefor.  If  the  commission  finds  in  any  case 
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that  a  fraud  has  been  actually  committed  or  attempted,  the  Secretary 
of  the  Interior  could  request  the  Attorney  General  to  institute 
criminal  proceedings  under  the  section  of  the  Criminal  Code  above 
referred  to,  if  such  action  appeared  to  be  desirable  for  the  protection 
of  public  interests.  - 

In  the  Rowen  case  I  believe  that  we  would  only  be  authorized  in 
denying  the  particular  items  found  to  be  fraudulent,  and  that  we 
have  no  power  to  reject  the  whole  claim  upon  the  ground  of  fraud. 

Very  truly  yours, 

Paul  A.  Black,  Law  Examiner. 


[House  Document  No.  473,  Sixty-sixth  Congress,  second  session] 

ADJUSTMENT  OF  LOSSES  SUSTAINED  IN  PRODUCING 

MANGANESE,  ETC. 

Department  op  the  Interior, 

Washington ,  December  1 , 1919. 

Sir:  Section  5  of  the  act  of  March  2, 1919  (40  Stat.,  1272),  entitled 
“An  act  to  provide  relief  in  cases  of  contracts  connected  with  the 
prosecution  of  the  war,  and  for  other  purposes,  under  given  con¬ 
ditions,”  authorizes  the  Secretary  of  the  Interior  to  adjust  certain 
losses  sustained  in  the  production  of  manganese,  chrome,  pyrites,  or 
tungsten  during  a  given  time  embraced  in  the  period  of  the  war. 
This  act  also  requires  that  a  report  of  all  operations  performed  in 
compliance  with  section  5  of  tne  act,  including  receipts  and  dis¬ 
bursements,  shall  be  made  to  Congress  on  or  before  the  first  Monday 
in  December  of  each  year,  and  this  report  is  submitted  in  conformity 
with  that  requirement. 

The  full  text  of  section  5  of  the  act  mentioned  is  as  follows : 

Sec.  5.  That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized  to 
adjust,  liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person, 
firm,  or  corporation  by  reason  of  producing  or  preparing  to  produce  either 
manganese,  chrome,  pyrites,  or  tungsten  in  compliance  with  the  request  or  de¬ 
mand  of  the  Department  of  the  Interior,  the  War  Industries  Board,  the  War 
Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation  to  sup¬ 
ply  the  urgent  needs  of  the  Nation  in  the  prosecution  of  the  war,  said  minerals 
being  enumerated  in  the  act  of  Congress  approved  October  5,  191S,  entitled 
“An  act  to  provide  further  for  the  national  security  and  defense  by  encouraging 
the  production,  conserving  the  supply,  and  controlling  the  distribution  of  these 
ores,  metals,  and  minerals  which  have  formerly  been  largely  imported,  or  of 
which  there  is  or  may  be  an  inadequate  supply.” 

The  said  Secretary  shall  make  such  adjustments  and  payments  in  each  case  as 
he  shall  determine  to  be  just  and  equitable ;  that  the  decision  of  said  Secretary 
shad  be  conclusive  and  final,  subject  to  the  limitations  hereinafter  provided; 
that  all  payments  and  expenses  incurred  by  said  Secretary,  including  personal 
services,  traveling  and  subsistence  expenses,  supplies,  postage,  printing,  and  all 
other  expenses  incident  to  the  proper  prosecution  of  this  work,  both  in  the 
District  of  Columbia  and  elsewhere,  as  the  Secretary  of  the  Interior  may  deem 
essential  and  proper,  shall  be  paid  from  the  funds  appropriated  by  the  said 
act  of  October  5,  1918,  and  that  said  funds  and  appropriations  shall  continue 
to  be  available  for  said  purpose  until  such  time  as  the  said  Secretary  shall  have 
fully  exercised  the  authority  herein  granted  and  performed  and  completed  the 
duties  hereby  provided  and  imposed:  Provided ,  however,  That  the  payments 
and  disbursements  made  under  the  provisions  of  this  section  for.  and  in 
connection  with  the  payments  and  settlements  of  the  claims  herein  described, 
and  the  said  expenses  of  administration  shall  in  no  event  exceed  the  sum  of 
$8,500,000:  And  provided  further,  That  the  said  Secretary  shall  consider,  ap- 
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.prove,  and  dispose  of  only  such  claims  as  shall  be  made  hereunder  and  filed  with 
the  Department  of  the  Interior  within  three  months  from  and  after  the  approval 
of  this  act :  And  provided  further,  That  no  claim  shall  be  allowed  or  paid  by  said 
Secretary  unless  it  shall  appear  to  the  satisfaction  of  the  said  Secretary  that  the 
expenditures  so  made  or  obligations  so  incurred  by  the  claimant  were  made  in 
good  faith  for  or  upon  property  which  contained  either  manganese,  chrome, 
pyrites,  or  tungsten  in  sufficient  quantities  to  be  of  commercial  importance: 
And  provided  further.  That  no  claims  shall  be  paid  unless  it  shall  appear  to  the 
satisfaction  of  said  Secretary  that  moneys  were  invested  or  obligations  were 
incurred  subsequent  to  April  6,  1917,  and  prior  to  November  li2,  1918,  in  a 
legitimate  attempt  to  produce  either  manganese,  chrome,  pyrites,  or  tungsten  for 
the  needs  of  the  Nation  for  the  prosecution  of  the  war,  and  that  no  profits 
of  any  kind  shall  be  included  in  the  allowance  of  any  of  said  claims,  and  that  no 
investment  for  merely  speculative  purposes  shall  be  recognized  in  any  manner 
by  said  Secretary:  And  provided  further.  That  the  settlement  of  any  claim 
arising  under  the  provisions  of  this  section  shall  not  bar  the  United  States  Gov¬ 
ernment,  through  any  of  its  duly  authorized  agencies,  or  any  committee  of 
Congress  hereafter  duly  appointed,  from  the  right  of  review  of  such  settlement, 
nor  the  right  to  recover  any  money  paid  by  the  Government  to  any  party  under 
and  by  virtue  of  the  provisions  of  this  section,  if  the  Government  has  been  de¬ 
frauded,  and  the  right  of  recovery  in  all  such  cases  shall  extend  to  the  executors, 
administrators,  heirs,  and  assigns  of  any  party. 

That  a  report  of  all  operations  under  this  section,  including  receipts  and 
disbursements,  shall  be  made  to  Congress  on  or  before  the  first  Monday  in 
December  of  each  year. 

That  nothing  in  this  section  shall  be  construed  to  confer  jurisdiction  upon  any 
court  to  entertain  a  suit  against  the  United  States :  Provided  further ,  That  in 
determining  the  net  losses  of  any  claimant  the  Secretary-  of  the  Interior  shall, 
among  other  things,  take  into  consideration  and  charge  to  claimant,  the  then 
market  value  of  any  ores  or  minerals  on  hand  belonging  to  the:  claimant,  and 
also  the  salvage  or  usable  value  of  any  machinery  or  other  appliances  which 
may  be  claimed  was  purchased  to  equip  said  mine  for  the  purpose  of  complying 
with  the  request  or  demand  of  the  agencies  of  the  Government  above  mentioned 
in  the  manner  aforesaid. 

Immediately  after  the  approval  of  the  act,  on  March  2,  1919,  the 
war  minerals  relief  commission,  consisting  of  three  ihembers,  was 
created  to  carry  out  the  provisions  of  the  act  in  behalf  of  the  Secre¬ 
tary  of  the  Interior.  Messrs.  John  F.  Shafroth,  Philip  N.  Moore, 
and  Martin  D.  Foster  were  appointed  members  of  the  commission. 
Mining  engineers  and  accountants  were  also  detailed  to  examine  and 
report  upon  the  claims  filed. 

The  following  regulations  were  promulgated : 

1.  All  claims  must  be  in  writing,  contain  a  statement  of  the  fijicts  upon  which 
losses  are  based,  subscribed  and  sworn  to  before  a  notary  public  or  clerk  of  a 
court  of  record. 

2.  All  claims,  together  with  a  copy  of  each,  must  be  filed  in  the  office  of  the 
Secretary  of  the  Interior,  Washington,  D.  C.,  within  three  months  from  and 
after  the  approval  of  said  act,  i.  e.,  on  or  before  June  2,  1919. 

3.  Claims  for  losses  can  not  be  considered  which  relate  to  any  other  minerals. 

4.  There  can  be  adjusted,  liquidated,  and  paid  only  such  net  losses  as  have 
been  suffered  by  any  person,  firm,  or  corporation  by  reason  of  producing,  or 
preparing  to  produce,  any  of  said  minerals  in  compliance  with  the  request  or 
demand  of  the  Department  of  the  Interior,  the  War  Industries  Board,  the  War 

'  Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation  to  sup¬ 
ply  the  urgent  needs  of  the  Nation  in  the  prosecution  of  the  war. 

5.  No  claim  can  be  allowed  unless  the  expenditures  made  or  obligations 
incurred  were  subsequent  to  April  6,  1917,  and  prior  to  November  12,  1918,  in  a 
legitimate  attempt  to  produce  any  of  said  minerals  for  the  needs  of  the  Nation 
for  the  prosecution  of  the  war. 

6.  No  profits  of  any  kind  shall  be  included  in  any  claim,  and  no  investment 
for  merely  speculative  purposes  will  be  recognized. 

A  questionnaire  accompanied  by  a  letter  containing  the  above 
regulations  was  transmitted  to  each  claimant,  who  was  instructed 
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to  set  out  fully  the  facts  on  which  his  claim  was  based.  Each  claim¬ 
ant  was  directed  to  return  his  questionnaire  to  the  War  Minerals 
Relief  Commission,  Interior  Department  Building,  Washington 
D.  C.,  on  or  before  June  2,  1919. 

Within  the  period  specified  in  the  act — i.  e.,  the  period  from  its 
approval,  March  2,  1919,  to  and  including  June  2,  1919 — 1,203  claims 
were  filed  with  the  commission,  three-fourths  of  them  being  filed 
the  last  10  davs  of  the  limit. 

On  June  8,  1919,  the  commission  began  a  tour  of  Western  and 
Southwestern  States  and  held  hearings  in  the  several  States.  Twelve 
of  the  larger  cities  in  that  territory  were  visited  by  the  commission, 
which  granted  hearings  to  all  claimants  who  desired  to  be  heard. 
During  this  tour  a  total  of  442  hearings  were  held.  Hearings  have 
also  been  held,  from  time  to  time,  in  Washington,  D.  C. 

All  claims  submitted  under  the  act  are  considered  carefully,  and 
when  a  determination  on  a  given  claim  has  been  reached  the  commis¬ 
sion  makes  a  recommendation  thereon,  in  the  form  of  an  opinion  and 
finding,  and  copy  of  the  recommendation  is  forwarded  to  the  claim¬ 
ant.  The  claimant  is  given  20  days  from  the  date  of  the  receipt  of  the 
copy  of  the  recommendation  of  the  commission  within  which  to  com¬ 
ment  upon  or  object  to  the  recommendation.  At  the  expiration  of 
the  20-dav  period  the  recommendation  of  the  commission  and  all 
papers  relating  to  the  claim  are  transmitted  to  the  Secretary  of  the 
Interior,  who  in  turn,  examines  and  passes  upon  the  claim,  his 
decision  being  final. 

In  connection  with  the  adjudication  of  the  claims  submitted  to  the 
commission  it  has  been  found  necessary  to  obtain  rulings  from  the 
Attorney  General  of  the  United  States  as  to  the  interpretation  of 
certain  features  of  the  act.  One  of  the  most  important  of  these  opin¬ 
ions  so  far  rendered  relates  to  the  matter  of  Government  “  request  or 
demand  ”  as  specified  in  the  act.  The  Attorney  General’s  opinion 
on  this  matter,  dated  July  1, 1919,  is  as  follows: 

The  words  “  request  ”  and  “  demand  ”  are  both  synonyms  of  the  word  “  ask.” 
A  demand  might  perhaps  be  said  to  be  a  “  peremptory  request.”  The  claims 
recognized  by  this  section  are  those  of  persons  who  have  suffered  loss  by  **  pro¬ 
ducing  or  preparing  to  produce  either  manganese,  chrome,  pyrites,  or  tungsten 
in  compliance  with  the  request  or  demand  of  the  Department  of  the  Interior, 
the  War  Industries  Board,  the  War  Trade  Board,  the  Shipping  Board,  or  the 
Emergency  Fleet  Corporation.”  That  is.  one  of  the  five  governmental  agencies 
must  have  asked  (either  by  request  or  demand)  the  claimant  to  produce  or  to 
prepare  to  produce  one  of  the  four  named  minerals.  The  statute  specifies  the 
five  agencies  authorized  to  make  request  or  demand  for  the  production  of 
minerals,  specifies  the  minerals,  and  specifies  that  the  production,  or  preparation 
for  production,  must  have  been  “  in  compliance  with  the  request  or  demand  ” 
of  one  of  the  five  agencies. 

The  language  used  could  hardly  be  more  clear  or  allow  less  room  for  con¬ 
struction.  No  claim  based  upon  a  general  appeal  or  solicitation  is  authorized 
by  it,  but  to  come  under  the  statute  the  claimant  must  have,  been  asked  spe¬ 
cifically  by  either  the  Department  of  the  Interior,  the  War  Industries  Board, 
the  War  Trade  Board,  the1  Shipping  Board,  or  the  Emergency  Fleet  Corpora¬ 
tion  to  produce  or  prepare  to  produce  one  or  more  of  the  four  named  minerals. 

In  your  inquiry  you  state : 

“  Many  claims  have  been  filed  which  appear  to  be  based  upon  an  asserted  re¬ 
liance  upon  appeals  to  the  geueral  public  for  the  production  of  those  minerals 
alleged  to  have  appeared  in  the  newspapers,  etc.” 

As  I  have  stated  above,  the  statute  does  not  authorize  the  recognition  of  a 
claim  based  upon  a  general  solicitation  or  appeal.  This  is  apparent  from  the 
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provision  itself.  It  is  also  apparent  from  the  history  of  the  enactment  (which 
is  unnecessary  to  detail  here)  that  it  was  intentionally  framed  so  as  to  exclude 
such  claims  as  are  referred  to  by  you. 

The  Senate  provision  had  contained  the  words  44  published  request  ” 
but  the  House  of  Representatives  rejected  the  same  in  two  conference 
reports.  The  Committee  on  Mines  and  Mining  of  the  House  in  order 
to  get  some  measure  through,  recommended  the  measure  as  it  became 
a  law.  Congressman  Foster,  who  was  then  chairman  of  the  Com¬ 
mittee  on  Mines  and  Mining,  in  moving  the  measure  as  it  passed, 
said :  j 


It  also  throws  around  the  amendment  safeguards  for  the  Government,  provid¬ 
ing  that  only  upon  the  personal  request  or  demand  of  the  Government  agencies 
could  they  be  paid.  *  *  *  No  account  is  taken  of  newspaper  articles  or  of 

every  fellow  who  went  out  and  dug  a  hole  in  the  ground,  but  hfe  must  be  able 
to  show  that  he  really  had  the  minerals  there ;  not  a  prospecting  claim.  Noth¬ 
ing  of  that  kind,  but  only  the  actual  mineral  that  he  went  out  and  secured  for 
his  Government,  when  his  Government  asked  him  to  do  it,  when  his  Govern¬ 
ment  went  to  him  personally  and  requested  or  demanded  that  he  do  it. 

In  accordance  with  this  opinion  it  appears  from  the  facts  submitted 
in  papers  filed  by  the  claimants  in  support  of  their  claims  that  nearly 
half  of  the  claims  on  file  will  have  to  be  disallowed. 

As  regards  the  claims  considered  by  the  commission  up  to  Novem¬ 
ber  29,  1919,  disallowance  of  442  has  actually  been  recommended, 
principally  on  the  ground  of  44  no  Government  request  or  demand, 57 
as  specified  in  the  act  as  interpreted  by  the  Attorney  General.  Some 
of  the  disallowances  recommended  are  by  reason  of  the  fact  that 
property  represented  by  the  claims  did  not  contain  ore  in  sufficient 
quantity  to  be  of  commercial  importance.  The  provision  of  the  act 
is  as  follows :  i 


That  no  claim  shall  be  allowed  or  paid  by  said  Secretary  unless  it  shall  appear 
to  the  satisfaction  of  the  said  Secretary  that  the  expenditures  so  made  or  obli¬ 
gations  so  incurred  by  the  claimant  were  made  in  good  faith  fOr  or  upon  prop¬ 
erty  which  contained  either  manganese,  chrome,  pyrites,  or  tungsten  in  sufficient 
quantities  to  be  of  commercial  importance. 


An  opinion  of  the  Acting  Attorney  General,  dated  September  3, 
1919,  relates  specifically  to  a  claim  submitted  for  losses  sustained  in 
the  production  of  ferromanganese.  This  opinion  has  an  important 
bearing  on  several  other  large  claims  of  a  somewhat  similar  nature. 
The  Acting  Attorney  General  said : 

i 

My  examination  of  this  subject  has  led  me  to  conclude  that  producers  of 
ferromanganese  do  not  come  within  the  purview  of  the  act  of  March  2,  1919, 
and  are,  therefore,  not  entitled  to  reimbursement  for  losses;  incurred  'in  its 
manufacture. 

! 

Up  to  November  29,  1919,  besides  the  442  claims  mentioned  above 
as  having  been  recommended  for  disallowance,  the  commission  had 
recommended  partial  allowance  of  30  claims,  the  amount  claimed  and 
the  amount  recommended  for  allowance  being  set  forth  in  the  tabu¬ 
lation  following.  The  relatively  large  proportion  of  disallowances 
up  to  the  present  time  should  not  be  taken  as  an  index  for  the  future, 
for  several  reasons :  .  .  .  i 

First.  The  commission  naturally  eliminated  initially,  as  far  as 
possible,  claims  which  on  their  face  admitted  no  request  or  demand* 
Second.  Some  of  the  largest  and  most  complex  claims,  requiring 
establishment  of  principles,  demanded  an  excessive  amount  of  time 
and  study. 


i 


I 
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Third.  The  examinations  by  engineers  and  auditors  of  most  of  the 
claims  on  which  some  award  must  be  made  are  not  yet  complete. 

As  is  shown  in  the  tabulation  following,  in  the  30  claims  upon 
which  the  commission  has  recommended  that  awards  be  made  a  total 
of  $1,399,112.72  was  claimed;  the  commissions  recommendations 
were  for  $418,502.80,  or  about  30  per  cent  of  the  amount  claimed. 
It  can  not  be  foretold  at  this  time  whether  this  will  be  the  average 
allowance  for  ail  the  allowable  claims,  but  it  is  evident  that  the  appro¬ 
priation  of  $8,500,000  will  be  ample  for  the  adjustment  of  all  the 
valid  cairns. 

The  administrative  expenses  of  the  commission  up  to  November 
29,  1919,  were  $147,431.25.  These  consisted  of  salaries  and  expenses 
of  the  commissioners,  the  chief  clerk  and  his  office  force,  the  chief 
mining  engineer,  his  office  force  and  field  engineers  under  his  super¬ 
vision,  the  chief  auditor,  his  office  force  and  field  auditors  and  exam¬ 
iners  of  cases.  If  this  amount  and  the  amount  recommended  to  be 
allowed  claimants  be  subtracted  from  the  appropriation,  the  unex¬ 
pended  blance  remaining  to  the  credit  of  the  appropriation  on 
November  29,  1919,  is  $7,934,065.95. 

The  following  tabulation  summarizes  the  work  and  the  expend¬ 
itures  of  the  commission  up  to  November  29, 1919 : 


Total  number  of  claims  originally  filed -  1.  203 

Number  recommended  for  action  to  Nov.  29,  1919 _  472 

Number  of  claims  remaining  to  be  considered _  731 

Total  amount  of  all  claims _ $16,655,481.94 

Amount  of  the  472  claims  already  considered _  $3, 345, 4S6. 95 

Amount  of  claims  remaining  to  be  considered _ $13,  309,  994. 99 

Total  number  of  claims  recommended  for  disallowance _  442 

Amount  claimed  in  those  disallowed _  $1,  946.  374. 23 

Total  number  of  claims  recommended  for  partial  allowance _  30 

Amount  claimed  in  those  partially  allowed -  $1.  399. 112. 72 

Amount  recommended  to  be  allowed _  $418,  502. 79 


RECAPITULATION 


Amount  of  appropriation _  $S,  500. 000. 00 

Amount  of  awards  recommended _  $41S.  502.  79 

Administrative  expenses  to  Nov.  29,  1919 _  $147,431.25 


Balance 


$7.  934.  065.  96 


Respectfully, 


Alexander  T.  Vogelsang. 

Acting  Secretary. 


The  Speaker  of  the  House  of  Representatives. 


[Senate  Document  No.  342,  Sixty-sixth  Congress,  third  session] 

WAR  MINERALS  RELIEF  COMMISSION 

Department  of  the  Interior, 

Washington.  December  6 ,  1920. 

Sir:  The  following  tabulation  summarizes  the  work  and  the 
’expenditures  of  the  commission  to  and  including  December  4,  1920: 


ADMINISTRATION  OF  WAR  MINERALS  RELIEF  ACT  .  85 

Amount  of  appropriation _ $8,  500, 000. 00 

Amount  awarded  by  Secretary _ $2, 146,  034. 16 

Amount  recommended  by  the  commission,  to  be 

considered  by  the  Secretary _  262. 9S0. 5S 

Administrative  expenses  to  November  30 _  330, 400. 40 

Transferred  to  Treasury  Department  on  account 

of  retirement  act _  726.  93 

-  2,740,142.07 


Balance  available _  5,  759,  S57. 93 


Total  number  of  claims  originally  filed _ _  1,  203 

Awards  by  the  Secretary _ _ —  248 

Recommended  by  the  commission,  to  be  considered  by  the  Secre¬ 
tary - - -  *  46 

Claims  disallowed -  812 


The  cost  of  administration  has  been  less  than  3  per  cent  of  the 
amount  involved  in  the  claims  adjudicated. 

During  the  time  of  the  commission’s  service  the  books  of  530 
claimants  have  been  audited  by  the  field  auditors  of  the  commission, 
and  the  mines  of  544  claimants  have  been  examined  by  the  engineers 
of  the  commission. 

Section  5  of  the  act  of  March  2.  1919  (40  Stat.  1274),  entitled  “An 
act  to  provide  relief  in  cases  of  contracts  connected  with  the  prose¬ 
cution  of  the  war,  and  for  other  purposes,  under  given  conditions,” 
authorizes  the  Secretary  of  the  Interior  to  adjust  certain  losses  sus¬ 
tained  in  the  production  of  manganese,  chrome,  pyrites^  or  tungsten 
during  a  given  time  embraced  in  the  period  of  the  war.  This  act 
also  requires  that  a  report  of  all  operations  performed  in  compliance 
with  section  5  of  the  act,  including  receipts  and  disbursements,  shall 
be  made  to  Congress  on  or  before  the  first  Monday  in  December  of 
each  year,  and  this  report  is  submitted  in  conformity  with  that 
requirement. 

The  full  text  of  section  5  of  the  act  mentioned  is  as  follows : 

Sec.  5.  That  the  Secretary  of  the  Interior  be,  and  he  hereby  is.  authorized  to 
adjust,  liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person, 
firm,  or  corporation  by  reason  of  producing  or  preparing  to  produce  either  man¬ 
ganese.  chrome,  pyrites,  or  tungsten  in  compliance  with  the  request  or  demand 
of  the  Department  of  the  Interior,  the  War  Industries  Board,  the  War  Trade 
Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation  to  supply  the 
urgent  needs  of  the  Nation  in  the  prosecution  of  the  war,  said  minerals  being 
enumerated  in  the  act  of  Congress  approved  October  5,  191S,  entitled  “An  act 
to  provide  further  for  the  national  security  and  defense  by  encouraging  the 
production,  conserving  the  supply,  and  controlling  the  distribution  of  these 
ores,  metals,  and  minerals  which  have  formerly  been  largely  imported,  or  of 
which  there  is  or  may  be  an  inadequate  supply.” 

The  said  Secretary  shall  make  such  adjustments  and  payments  in  each  case 
as  he  shall  determine  to  be  just  and  equitable;  that  the  decision  of  said  Secre¬ 
tary  shall  be  conclusive  and  final,  subject  to  the  limitations  hereinafter  pro¬ 
vided;  that  all  payments  and  expenses  incurred  by  said  Secretary,  including 
personal  services,  traveling  and  subsistence  expenses,  supplies,  postage,  print¬ 
ing,  and  all  other  expenses  incident  to  the  proper  prosecution  of  this  work,  both 
in  the  District  of  Columbia  and  elsewhere,  as  the  Secretary  of  the  Interior  may 
deem  essential  and  proper,  shall  be  paid  from  the  funds  apprppriated  by  the 
said  act  of  October  5,  1918,  and  that  said  funds  and  appropriations  shall  con¬ 
tinue  to  be  available  for  said  purpose  until  such  time  as  the  said  Secretary 
shall  have  fully  exercised  the  authority  herein  granted  and  performed  and 
completed  the  duties  hereby  provided  and  imposed:  Provided .  however,  That 
the  payments  and  disbursements  made  under  the  provisions  of  .'this  section  for 
and  in  connection  with  the  payments  and  settlements  of  the  claims  herein  de¬ 
scribed,  and  the  said  expenses  of  administration  shall  in  no  event  exceed  the 
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sum  of  $8,500,000:  And  provided  further ,  That  the  said  Secretary  shall  consider, 
approve,  and  dispose  of  only  such  claims  as  shall  be  made  hereunder  and  filed 
with  the  Department  of  the  Interior  within  three  months  from  and  after  the 
approval  of  this  act :  And  provided  further.  That  no  claim  shall  be  allowed 
or  paid  by  said  Secretary  unless  it  shall  appear  to  the  satisfaction  of  the  said 
Secretary  that  the  expenditures  so  made  or  obligations  so  incurred  by  the 
claimant  were  made  in  good  faith  for  or  upon  property  which  contained  either 
manganese,  chrome,  pyrites,  or  tungsten  in  sufficient  quantities  to  be  of  com¬ 
mercial  importance:  And  provided  further ,  That  no  claims  shall  be  paid  unless 
it  shall  appear  to  the  satisfaction  of  said  Secretary  that  moneys  were  invested 
or  obligations  were  incurred  subsequent  to  April  6.  1917,  and  prior  to  November 
12,  191S,  in  a  legitimate  attempt  to  produce  either  manganese,  chrome,  pyrites, 
or  tungsten,  for  the  needs  of  the  Nation  for  the  prosecution  of  the  war.  and  that 
no  profits  of  any  kind  shall  be  included  in  the  allowance  of  any  of  said  claims, 
and  that  no  investment  for  merely  speculative  purposes  shali  be  recognized  in 
any  manner  by  said  Secretary:  And  provided  further.  That  the  settlement  of 
any  claim  arising  under  the  provisions  of  this  section  shall  not  bar  the  United 
States  Government,  through  any  of  its  duly  authorized  agencies  or  any  com¬ 
mittee  of  Congress  hereafter  duly  appointed,  from  the  right  of  review  of  such 
settlement,  nor  the  right  to  recover  any  money,  paid  by  the  Government  to  any 
party  under  and  by  virtue  of  the  provisions  of  this  section,  if  the  Government 
has  been  defrauded,  and  the  right  of  recovery  in  all  such  cases  shall  extend 
to  the  executors,  administrators,  heirs,  and  assigns  of  any  party. 

That  a  report  of  all  operations  under  this  section,  including  receipts  and  dis¬ 
bursements,  shall  be  made  to  Congress  on  or  before  the  first  Monday  in  De¬ 
cember  of  each  year. 

That  nothing  in  this  section  shall  be  construed  to  confer  jurisdiction  upon  any 
court  to  entertain  a  suit  against  the  United  States :  Provided  further.  That  in 
determining  the  net  losses  of  any  claimant  the  Secretary  of  the  Interior  shall, 
among  other  things,  take  into  consideration  and  charge  to  claimant  the  then 
market  value  of  any  ores  or  minerals  on  hand  belonging  to  the  claimant,  and 
also  the  salvage  or  usable  value  of  any  machinery  or  other  appliances  which  may 
be  claimed  was  purchased  to  equip  said  mine  for  the  purpose  of  complying  with 
the  request  or  demand  of  the  agencies  of  the  Government  above  mentioned  in  the 
manner  aforesaid. 

Immediately  after  the  approval  of  the  act,  on  March  2,  1919,  the 
War  Minerals  Relief  Commission,  consisting  of  three  members,  was 
created  to  carry  out  the  provisions  of  the  act  in  behalf  of  the  Secre¬ 
tary  of  the  Interior.  The  members  of  the  original  commission  were 
Messrs.  John  F.  Shafroth  (chairman),  Philip  N.  Moore,  and  Martin 
D.  Foster.  The  vacancy  created  by  the  death  of  Mr.  Foster,  October 
20,  1919,  was  filled  by  the  selection  of  Mr.  H.  G.  Pomeroy.  Mining 
engineers  and  accountants  were  also  detailed  to  examine  and  report 
upon  the  claims  filed. 

The  following  regulations  were  promulgated: 

1.  All  claims  must  be  in  writing,  contain  a  statement  of  the  facts  upon  which 
losses  are  based,  subscribed  and  sworn  to  before  a  notary  public  or  clerk  of  a 
court  of  record. 

2.  All  claims,  together  with  a  copy  of  each,  must  be  filed  in  the  office  of  the 
Secretary  of  the  Interior,  Washington,  D.  C.,  within  three  months  from  and 
after  the  approval  of  said  act,  i.  e.,  on  or  before  June  2,  1919. 

3.  Claims  for  losses  can  not  be  considered  which  relate  to  any  other  minerals. 

4.  There  can  be  adjusted,  liquidated,  and  paid  only  such  net  losses  as  have 
been  suffered  by  any  person,  firm,  or  corporation  by  reason  of  producing  or 
preparing  to  produce  any  of  said  minerals  in  compliance  with  the  request  or 
demand  of  the  Department  of  the  Interior,  the  War  Industries  Board,  the  War 
Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation  to 
supply  the  urgent  needs  of  the  Nation  in  the  prosecution  of  the  war. 

5.  No  claim  can  be  allowed  unless  the  expenditures  made  or  obligations  in¬ 

curred  were  subsequent  to  April  6,  1917,  and  prior  to  November  12,  1918,  in  a 
legitimate  attempt  to  produce  any  of  said  minerals  for  the  needs  of  the  Nation 
for  the  prosecution  of  the  war.  • 
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'6.  No  profits  of  any  kind  shall  be  included  in  any  claim,  and  no  investment 
'for  merely  speculative  purposes  will  be  recognized. 

A  questionnaire  accompanied  by  a  letter  containing  the  above 
Tegulations  was  transmitted  to  each  claimant,  who  was  instructed 
to  set  out  fully  the  facts  on  which  his  claim  was  based.  Each  claim¬ 
ant  was  requested  to  return  his  questionnaire  to  the  War  Minerals 
Helief  Commission,  Interior  Department  Building,  Washington, 
D.  C.,  on  or  before  June  2,  1919. 

All  claims  submitted  under  the  act  are  considered  carefully  and 
when  a  determination  on  a  given  claim  has  been  reached  the  com¬ 
mission  makes  a  recommendation  thereon,  in  the  form  of  an  opinion 
and  finding,  and  a  copy  of  the  recommendation  is  forwarded  to  the 
claimant.  The  claimant  is  given  20  days  from  the  date  of  the  receipt 
of  the  copy  of  the  recommendation  of  the  commission  within  which 
ito  comment  upon  or  object  to  the  recommendation.  At  the  expira¬ 
tion  of  this  period,  failing  to  make  objection,  the  recommendation 
of  the  commission  and  all  papers  relating  to  the  claim  are  trans¬ 
mitted  to  the  Secretary  of  the  Interior  for  consideration  and  final 
determination.  An  objection  to  the  recommendation  is  considered 
by  the  commission,  and  if  overruled  all  of  the  papers  are  transmitted 
to  the  Secretary  of  the  Interior  for  his  consideration. 

In  connection  with  the  adjudication  of  the  claims  submitted  to 
the  commission  it  has  been  found  necessary  to  obtain  rulings  from 
the  Attorney  General  of  the  United  States  as  to  the  interpretation 
of  certain  provisions  of  the  act.  One  of  the  most  important  of  these 
opinions  so  far  rendered  relates  to  the  matter  of  Government  “  re¬ 
quest  or  demand  ”  as  specified  in  the  act.  The  Attorney  General^ 
•  ^opinion  on  this  matter,  dated  July  1,  1919,  is  as  follows? 

The  words  “  request  ”  and  “  demand  *’  are  both  synonyms  of  the  word  “  ask.’* 
A  demand  might  perhaps  be  said  to  be  a  “  peremptory  request.’*  The  claims 
recognized  by  this  section  are  those  of  persons  who  have  suffered  loss  by 
■“producing  or  preparing  to  produce  either  manganese,  chrome,  pyrites,  or 
tungsten  in  compliance  with  the  request  or  demand  of  the  Department  of  the 
Interior,  the  War  Industries  Board,  the  War  Trade  Board,  the  Shipping  Board, 
or  the  Emergency  Fleet  Corporation.*’  That  is,  one  of  the  five  governmental 
agencies  must  have  asked  (either  by  request  or  demand)  the  claimant  to 
produce  or  prepare  to  produce  one  of  the  four  named  minerals.  The  statute 
specifies  the  five  agencies  authorized  to  make  request  or  demand  for  the  pro¬ 
duction  of  minerals,  specifies  the  minerals,  and  specifies  that  the  production  or 
preparation  for  production  must  have  been  “  in  compliance  with  the  request 
•or  demand  ”  of  one  of  the  five  agencies. 

The  language  used  could  hardly  be  more  clear  or  allow  less  room  for  con¬ 
struction.  No  claim  based  upon  a  general  appeal  or  solicitation  's  authorized 
by  it,  but  to  come  under  the  statute  the  claimant  must  have  been  asked 
specifically  by  either  the  Department  of  the  Interior,  the  War  Industries  Board, 
the  War  Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation 
to  produce  or  prepare  to  produce  one  or  more  of  the  four  named  minerals. 

In  your  inquiry  you  state : 

*•  Many  claims  have  been  filed  which  appear  to  be  based  upon  an  asserted 
reliance  upon  appeals  to  the  general  public  for  the  production  of  those  minerals 
.alleged  to  have  appeared  in  the  newspapers,  etc.” 

As  I  have  stated  above,  the  statute  does  not  authorize  the  recognition  of  a 
claim  based  upon  a  general  solicitation  or  appeal.  This  is  apparent  from  the 
provision  itself.  It  is  also  apparent  from  the  history  of  the  enactment  (which 
it  is  unnecessary  to  detail  here)  that  it  was  intentionally  framed  so  as  to 
exclude  such  claims  as  are  referred  to  by  you.  | 
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Some  of  the  disallowances  recommended  are  by  reason  of  the  fact' 
that  property  represented  by  the  claims  did  not  contain  ore  in  suffi¬ 
cient  quantities  to  be  of  commercial  importance.  The  provision  of 
the  act  is  as  follows : 


That  no  claim  shall  be  allowed  or  paid  by  said  Secretary  unless  it  shall 
appear  to  the  satisfaction  of  the  said  Secretary  that  the  expenditures  so  made 
or  obligations  so  incurred  by  the  claimant  were  made  in  good  faith  for  or  upon- 
property  which  contained  either  manganese,  chrome,  pyrites,  or  tungsten  in- 
sufficient  quantities  to  be  of  commercial  importance. 

Up  to  December  4,  1920,  besides  the  812  claims  mentioned  above 
as  having  been  recommended  for  disallowance,  the  commission  had 
recommended  partial  allowance  of  294  claims. 

To  enable  claimants  to  present  all  the  facts  in  their  possession 
tending  to  substantiate  their  claims,  the  commission  held  hearings 
on  518  claims.  These  hearings  were  held  not  only  in  Washington, 
but  in  several  western  cities  and  in  the  South.  No  claimant  has  ever- 
been  denied  a  hearing  and  all  have  been  given  every  opportunity  to 
present  any  evidence  in  support  of  their  claims,  even  after  the- 
recommendation  of  the  commission  has  been  made. 

The  administrative  expenses  of  the  commission  consisted  of  sal¬ 
aries  and  expenses  of  the  commissioners,  the  chief  clerk  and  his  office- 
force,  the  chief  mining  engineer,  his  office  force  and  field  engineers 
under  his  Supervision,  the  chief  auditor,  his  office  force  and  field 
auditors  and  examiners  of  cases.  If  this  amount  and  the  amount 
recommended  to  be  allowed  claimants  be  subtracted  from  the  appro¬ 
priation,  the  unexpended  balance  remaining  to  the  credit  ot  the- 
appropriation  on  December  4,  1920,  is  $5,759,857.93. 

Respectfully, 

John  Barton  Payne, 

Secretary. 

The  President  of  the  Senate. 


November  29,  1921. 

Sir:  In  compliance  with  the  provisions  of  section  5  of  the  act  of 
March  2,  1919  (40  Stat.  1872),  entitled  “An  act  to  provide  relief  on 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,”  I  have  the  honor  to  transmit  the  following  report  of 
operations,  including  receipts  and  disbursements,  to  and  including 
November  30,  1921. 

General  tabulation 


Number  of  claims  filed  within  the  time  required  in  the  act -  1. 208  • 

Total  amount  claimed - $1S,  131. 403.  40 


awards  by  secretary 


Number  of  claims  in  which  awards  were  made _  3S0  • 

Amount  claimed _ _ _  $8, 291. 203.  37 

Amount  allowed _  $3, 355, 00S.  37 


DISALLOWANCES  BY  SECRETARY 


Number  of  claims  disallowed - 

Amount  claimed  in  disallowed  claims. 


779- 

$8, 4S5,  613.  34 
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NO  ACTION  BY  SECRETARY 

49 

$1,  354,  676. 90 
$8,  500, 000. 00 


$3, 660,  362. 03 


Balance  available _  $4,839,637.97 

Note. — In  previous  reports  of  the  commission  the  number  of  claims  filed  was 
given  as  1,203.  This  did  not  include  five  claims  properly  filed,  duplicating  other 
claims. 

Miscellaneous  data 

i 

Amount  deducted  from  salaries  and  covered  into  the  Treasury  under 


the  provisions  of  the  civil  service  retirement  act - L__  $1, 529. 10 

Deductions  from  awards  made  by  Secretary  to  pay  money  due 
United  States  Government: 

To  United  States  Railroad  Administration _ [ _ 29, 213. 27 

Department  of  Agriculture _ _ i _  1,043139 

Internal  Revenue _ • _  330. 92 


Total - i —  30,  5S7. 58 


Of  the  3S0  awards  there  were : 

Accepted _ 1 _  178 

Accepted  with  provisional  comment  by  claimant _ i _  35 

Not  cashed _ _ _  2 

No  comment _ 1 _  165 


Claims  reconsidered  and  in  which  additional  awards  were  made: 

Hymer  &  Rufener —  s 

No.  135,  first  award _ j_ 

Additional  award _ L 

A.  H.  Jarman — 

No.  771,  first  award _ L 

Additional  award _ L 

Samuel  Delbear — 

No.  410,  first  award _ r 

Additional  award - L 

Note. — None  of  the  added  awards  have  passed  the  General  Accounting  Office. 
Interior  Department  Division,  because  of  ruling  of  the  Comptroller  of  the 
Treasury  in  the  Delbear  claim. 

In  the  administration  of  the  act  by  a  former  Secretary  of  the 
Interior,  an  opinion  was  obtained  from  the  Attorney  General  which 
at  once  put  beyond  the  benefits  of  the  act  practically  one-half  of  the 
claims  which  had  been  filed.  That  official  interpreted  Government 
“  request  or  demand  ”  as  specified  in  the  act  to  mean  that  the  claim¬ 
ant  must  have  been  asked  specifically  by  either  the  Department  of 
the  Interior,  the  War  Industries  Board,  the  War  Trade  Board,  the 
Shipping  Board,  or  the  Emergency  Fleet  Corporation,  to  produce  or 
prepare  to  produce  one  or  more  of  the  minerals  named  in  the  act. 
Acting  upon  the  theory  that  personal  contact  with  a  Government 
agency  was  required,  there  were  rejected  610  claims,  in  which  Gov¬ 
ernment  stimulation  was  claimed,  but  direct  Government  contact, 
as  set  out  in  the  opinion,  not  established. 

A  ruling  by  the  Comptroller  of  the  Treasury  was  to  the  effect 
that  once  the  Secretary  of  the  Interior  made  an  award  the  act  was 
final,  and  no  additional  award  could  be  made.  This  prevented  the 
correction  of  manifest  errors  in  calculations,  and  certain  claimants 
were  denied  amounts  to  which  admittedly  they  were  entitled. 


752. 19 
1, 288;  22 

70, 288. 45 

1, 317..  57 

« 

10, 995. 15 
2, 845. 37 


-Number  of  claims  pending _ 

Amount  claimed _ 

Appropriation _ 

Administration  expense  to  Nov.  30,  1921 _  $305, 353. 66 

•Claims  awarded _  3, 355, 008.  §7 
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By  another  ruling  by  the  Comptroller  of  the  Treasury,  claims 
could  not  be  considered  which  were  not  in  the  hands  of  the  Secretary 
of  the  Interior  within  the  time  stated  in  the  act.  There  were  51 
claimants  who  deposited  their  claims  in  the  mails  within  the  time 
prescribed  by  tjie.  act  and  which  claims  were  classed  as  “  delinquent  ” 
because  they  were  delivered  to  the  Secretary  of  the  Interior  a  few 
days  or  hours  subsequent  to  the  time  limit.  Because  of  the  rulings 
aforesaid,  it  was  impossible  to  satisfy  a  great  majority  of  the  claim¬ 
ants  that  full  and  fair  consideration  had  been  accorded  them;  and' 
so  earnest  and  persistent  were  the  protests  against  the  restrictions 
that  to  close  the  work  authorized  and  directed  by  the  act  in  the  face 
of  these  protests  undoubtedly  was  to  send  to  Congress,  later,  a  flood 
of  private  claims,  notwithstanding,  Members  of  Congress,  in  the 
passage  of  the  law  originally,  had  reason  to  believe  that,  through  its 
operation,  private  claims  of  this  character  would  be  prevented. 

Congress,  therefore,  was  asked  to  amend  the  original  act  so  as  to> 
give  every  claimant  his  “  day  in  court  ”  and  to  permit  a  fair  and 
reasonable  adjudication  of  every  claim.  To  that  end  Senate  bill  843 
was  passed,  and  on  November  23,  1921,  received  the  approval  of  the- 
President.  It  broadens  the  scope  of  Government  stimulation,  pro¬ 
vides  that  claims  deposited  in  the  mails  within  the  time  prescribed 
in  the  act  shall  be  considered  as  filed,  and  permits  the  correction  of 
errors  due  to  “  miscalculation.”  The  full  text  of  the  act,  as  amended 
and  passed,  follows : 

[Public — No.  99 — 67th  Congress] 

[S.  843] 

AN  ACT  To  amend  section  5  of  the  act  approved  March  2.  1919,  entitled  “An  act  to- 

provide  relief  in  cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 

for  other  purposes  ” 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  section  5  of  the  act  approved 
March  2,  1919,  entitled  “An  act  to  provide  relief  in  cases  of  contracts  connected 
with  the  prosecution  of  the  war,  and  for  other  purposes,”  be,  and  the  same  is 
hereby,  amended  as  follows: 

Add  to  the  first  paragraph  of  section  5  the  following  proviso:  “  Provided ,  That 
all  claimants  who,  in  response  to  any  personal,  written,  or  published  request, 
demand,  solicitation,  or  appeal  from  any  of  the  Government  agencies  mentioned 
in  said  act,  in  good  faith  expended  money  in  producing  or  preparing  to  produce 
any  of  the  ores  or  minerals  named  therein  and  have  heretofore  mailed  or  filed 
their  claims  or  notice  in  writing  thereof  within  the  time  and  in  the  manner 
prescribed  by  said  act,  if  the  proof  in  support  of  said  claims  clearly  shows  them, 
to  be  based  upon  action  taken  in  response  to  such  request,  demand,  solicitation, 
or  appeal,  shall  be  reimbursed  such  net  losses  as  they  may  have  incurred  and 
are  in  justice  and  equity  entitled  to  from  the  appropriation  in  said  act. 

“  If  in  claims  passed  upon  under  said  act  awards  have  been  denied  or  made 
on  rulings  contrary  to  the  provisions  of  this  amendment,  or  through  miscalcu¬ 
lation,  the  Secretary  of  the  Interior  may  award  proper  amounts  or  additional 
amounts.” 

Approved  by  the  President  November  23,  1921. 

In  May  and  June  of  the  present  year  the  three  members  of  the- 
commission,  which  had  been  appointed  by  Secretary  Lane  to  examine 
and  report  upon  claims  filed  under  the  act,  resigned.  It  was  the 
judgment  of  the  present  Secretary  to  appoint  a  single  commissioner 
to  continue  the  work.  Also,  the  number  of  employees  was  reduced 
to  the  minimum,  as  follows:  Secretary,  law  examiner,  chief  clerk,, 
file  clerk,  stenographers  (3). 
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Manifestly,  the  new  legislation  will  make  it  necessary  to  increase 
the  force  in  order  that  there  shall  be  that  dispatch  of  the  work  which 
claimants  have  a  right  to  expect,  but  it  is  the  purpose  to  require  the 
strictest  economy  in  administration  compatible  with  a  full  and  fair 
performance  of  the  duties  imposed  in  the  amended  act. 

Respectfully, 

Albert  B.  Fall,  Secretan'y. 

The  President  of  the  Senate. 


December  4,  1922. 

Sir  :  In  compliance  with  the  provisions  of  section  5  of  the  act  of‘ 
March  2,  1919  (40  Stat.  1272),  entitled  “An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes,”  I  have  the  honor  to  transmit  herewith  a  report 
which  covers  administration  of  what  is  known  as  the  war  minerals 
relief  act  to  and  including  November  30,  1922. 

Congress  on  November  23, 1921,  passed,  and  the  President  approved^ 
Senate  bill  843,  which  amended  the  law  under  which  war  mineral 
claims  had  theretofore  been  adjusted;  and  this  report  deals  almost 
wholly  with  the  administration  of  the  amended  act.  j  The  act  as 
amended  provides  that  Government  stimulation  may  be  established 
by  claimants  through  published  appeals  by  authorized  Government 
agencies  (specific,  personal  request  was  required  formerly) ;  that 
claims  deposited  in  the  mails  within  the  time  prescribed  in  the  act, 
though  not  received  in  time,  shall  be  considered;  and  that  errors  due- 
to  “  miscalculation  ”  may  be  corrected. 

As  soon  as  possible  after  its  passage  a  copy  of  the  amended  act, 
together  with  a  circular  of  instructions,  was  sent  to  all  claimants 
at  the  last  known  address.  In  order  to  expedite  the  work  of  adjust¬ 
ment,  February  15, 1922,  was  fixed  as  the  limit  for  filing  applications 
for  rehearing,  but  it  was  not  the  purpose  nor  the  practice  to  adhere 
strictly  to  that  date.  No  application  was  denied  because  received 
after  the  date  named. 

Under  the  original  act,  610  claims  had  been  rejected  because  stimu¬ 
lation  by  direct  Government  contact  had  not  been  shown.  The 
amended  law  as  to  stimulation  led  practically  all  of  these  claimants 
to  make  a  showing  of  stimulation,  through  published  appeals  ema¬ 
nating  from  Government  sources;  and  many  who  had  received  con¬ 
sideration  and  an  award  under  the  original  law  sought  to  secure 
an  additional  award  through  the  establishing  of  an  earlier  date  of 
stimulation  than  that  upon  which  the  award  had  been  based. 

With  the  receipt  of  the  first  applications  began  the  work  of  classi¬ 
fication  of  claims,  the  purpose  being  the  segregation  of  those  which 
could  be  adjusted  without  a  field  examination,  and  the  grouping  of 
others  geographically  so  that  the  field  examinations  would  be  made 
in  the  shortest  time  and  with  the  least  possible  expense.  This  pre¬ 
paratory  work  and  the  correspondence  with  claimants  necessary  to 
a  proper  presentation  of  their  claims  required  some  time,  and  about 
the  1st  of  May  the  real  work  of  adjustment  under  the  new  law  was 
begun.  Two  engineers  were  sent  to  the  field,  and  they  were  followed 
by  one  auditor.  The  work  of  the  field  men  was  continued  until  the 
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snows  in  the  mountains  necessitated  their  recall.  Because  of  their 
work  a  great  many  claims  have  been  disposed  of  and  many  more  may 
now  be  considered  without  further  delay. 

The  first  table  appearing  in  this  report  gives  a  summary  of.  the 
work  under  the  original  act.  It  is  presented  here  in  order  that  a  view 
may  be  had  of  the  entire  operations  and  to  insure  a  better  understand¬ 
ing  of  the  work  under  *he  amended  law. 

The  second  table  shows  the  number  of  claims  in  which  rehearing 
was  asked  under  the  amended  act  and  the  amount  claimed ;  the  num¬ 
ber  in  which  recommendations  have  been  made  by  the  commissioner, 
with  the  amount  asked  and  the  amount  recommended;  the  number 
in  which  awards  have  been  made  by  the  Secretary  of  the  Interior 
with  the  amount  asked  and  the  amount  awarded ;  and  the  number  yet 
to  be  considered,  with  the  total  amount  asked,  as  near  as  can  be 
ascertained.  It  is  impossible  to  present  accurately  the  total  amount 
asked  in  claims  yet  to  be  considered,  because  the  amount  in  each 
•claim  will  depend  in  great  measure  upon  the  date  of  stimulation 
which  shall  be  established.  For  the  reason  that  the  amount  of  the 
award  depends  upon  proof,  it  is  also  impossible  to  say  whether  as  to 
•claims  still  to  be  considered,  the  proportion  of  awards  made  to 
amounts  asked  will  be  greater  or  less  than  it  is  in  the  period  covered 
by  this  report. 

The  claims  adjusted  under  the  amended  act  thus  far  are  well  bal¬ 
anced  between  small  and  large  amounts,  and  they  probably  present  a 
fair  general  average  of  the  whole. 

Table  summarizing  the  icork  under  the  original  act 


Amount  of  appropriation _ $8,  500. 000.  00 

1,208  claims  filed  under  original  act: 

Amount  claimed _  18,131,493.40 

Amount  awarded _  3, 255, 008. 37 

Total  cost  of  administration _  401, 479.  96 


Balance  Nov.  30,  1921 _  4,813,511.67 


Table  shouting  in  greater  detail  the  iconic  under  provisions  of  amended  act , 

approved  November  23,  1921 


Number 
of  claims 

Amount 

claimed 

Award 

recommended 

Amount 

awarded 

Rehearings  filed . . . . 

906 

60 

$13,090,782.29 
1, 141,327.27 

Admitted  to  consideration  under  amendment  1__ 

Total . . 

966 

14,232,109.56 

Recommended  for  award  or  rejection  by  com¬ 
mission _ _ 

321 

74 

247 

645 

1 

6,499,910.84 
1, 363, 768. 41 
5, 136, 142. 43 
7, 732, 198. 72 

$1,613, 925.  S6 
47, 955. 10 

Pending* _ _ _ 

Awards  bv  Secretary _ 

$1, 681, 817. 49 

To  be  adjusted . . 

Cost  of  administration.. . 

Balance  of  appropriation  Nov.  30. 1922 . 

50, 0<8. 66 
3,  111,  615. 52 

8,025.80 

Refunds  to  Government,  deducted  from  awards: 
Railroad  Administration. . . . . 

J  Claims  filed  subsequent  to  June  2,  1919,  but  mailed  on  or  before  that  date. 

*  When  a  recommendation  is  made  by  the  commission,  the  claimant  is  furnished  with  a  copy  and  noti¬ 
fied  of  his  right  to  file  exceptions.  All  claims  are  held  in  the  office  of  the  commission  at  least  10  days  pend¬ 
ing  the  receipt  of  an  acceptance  or  brief  of  exceptions,  after  which  they  are  forwarded  to  the  Secretary  for 
his  consideration  and  final  determination. 

Note. — Administration  expenses,  eight-tenths  of  1  per  cent  of  amount  asked  in  claims  in  which  recom" 
mendations  were  made  by  commissioner.  Awards,  32.7  per  cent  of  amount  claimed. 
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The  results  as  found  in  the  foregoing  table  should  be  considered  in 
|  the  light  of  the  low  cost  of  administration,  and  in  the  knowledge  that 
the  actual  period  of  adjustment  approximates  but  seVen  months. 
Even  more  satisfactory  progress  should  be  made  henceforth  with  the 
F  preparatory  work  concluded  and  in  organization  perfected  for 
carrying  on  the  work. 

Respectfully, 

Albert  B.  Fall,  Secretary. 


The  President  of  the  Senate. 


38443— S.  Doc.  224,  70-2- 


SECTION  F 


OPINIONS  BY  SOLICITORS  FOR  DEPARTMENT  OF  INTE¬ 
RIOR  ON  REQUEST  OR  DEMAND,  OPERATIONS  IN  FOR¬ 
EIGN  COUNTRIES,  MONEY  LENDERS,  SPECIFIC  RE¬ 
QUEST,  METALLURGICAL  LOSSES,  BUYERS  AND 
SELLERS  OF  ORE,  C.  E.  BURNLEY  CLAIM,  COLLIER 
MINES  CLAIM,  AUTHORITY  OF  DIRECTOR  OREGON  BU¬ 
REAU  OF  MINES,  AUTHORITY  OF  STATE  GEOLOGIST  OF 
VIRGINIA,  LOSSES  IN  BUYING  AND  SELLING  ORE, 
FERROMANGANESE— ANACONDA  CLAIM,  PURCHASE 
PRICE  OF  PROPERTY  AND  INTEREST 

Department  of  the  Interior, 

'Washington,  June  2J+,  1919. 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary:  My  opinion  has  been  requested  as  to  the 
proper  construction  to  be  placed  upon  the  words  “  request  or  de¬ 
mand  ”  as  used  in  section  5  of  the  act  of  March  2, 1919  (40  Stat.  1272) . 
The  relevant  portions  of  the  section  are : 

That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized  to  adjust, 
liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person,  firm,  or 
corporation,  by  reason  of  producing  or  preparing  to  produce,  either  manganese, 
chrome,  pyrites,  or  tungsten  in  compliance  with  the  request  or  demand  of  the 
Department  of  the  Interior,  the  War  Industries  Board,  the  War  Trade  Board, 
the  Shipping  Board,  or  the  Emergency  Fleet  Corporation  to  supply  the  urgent 
reeds  of  the  Nation  in  the  prosecution  of  the  war;  said  minerals  being  enum¬ 
erated  in  the  act  of  Congress  approved  October  5,  191S,  *  *  *. 

The  said  Secretary  shall  make  such  adjustments  and  payments  in  each  case 
as  he  shall  determine  to  be  just  and  equitable;  that  the  decision  of  said  Secre¬ 
tary  shall  be  conclusive  and  final,  subject  to  the  limitation  hereinafter  pro¬ 
vided;  *  *  *. 

That  the  payments  and  disbursements  made  under  the  provisions  of  this 
section  for  and  in  connection  with  the  payments  and  settlements  of  the  claims 
herein  described,  and  the  said  expenses  of  administration  shall  in  no  event 
exceed  the  sum  of  $8,500,000. 

The  act  of  October  5,  1918  (40  Stat.  1009),  declared  that  it  was 
necessary  for  the  national  security  and  defense  and  the  successful 
prosecution  of  the  war  to  facilitate  the  production  of  a  number  of 
minerals  including  the  four  specified  in  the  act  of  March  2,  1919,  and 
gave  the  President  certain  powers  for  the  purchase  and  production 
thereof  under  an  appropriation  of  $50,000,000.  Due  to  the  signing 
of  the  armistice,  however,  the  act  was  never  carried  into  effect. 

H.  R.  13274,  Sixty-fifth  Congress,  which  later  became  the  act  of 
March  2,  1919,  supra,  did  not  as  it  passed  the  House  contain  the  pro¬ 
visions  now  found  in  section  5.  As  it  passed  the  Senate,  however, 
it  contained  the  following,  being  a  part  of  the  then  section  7 : 

That  the  Secretary  of  the  Interior  be,  and  hereby  is,  authorized  and  directed 
to  ascertain  and  determine  the  amount  or  amounts  of  money  heretofore  in¬ 
vested  or  contracted  to  be  invested  and  obligations  incurred  by  any  and  all 
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persons  and  investors  for  producing  or  for  the  purpose  of  producing  or  pre¬ 
paring  for  producing,  within  the  United  States,  to  supply  the  urgeht,  published, 
and  evident  needs  of  the  Nation  during  the  war,  any  ores,  metals*  minerals,  or 
mineral  substances  mentioned  and  enumerated  in  an  act  of  Congress  approved 
October  5,  1918  (Public  No.  220),  entitled  “An  act  to  provide  further  for  the 
national  security  and  defense  by  encouraging  the  production,  conserving  the  sup¬ 
ply,  and  controlling  the  distribution  of  those  ores,  metals,  and  minerals  which 
have  formerly  been  largely  imported,  or  of  which  there  is  or  may  be  an  inade¬ 
quate  supply.”  the  production  of  which  by  any  claimant  or  claimants  was  re¬ 
quested,  or  demanded,  by  personal  solicitation  of  or  personal  inducement,  to 
such  claimant  or  claimants  made  by  the  War  Industries  Board,  the  Shipping 
Board,  or  the  Department  of  the  Interior. 

The  committee  of  conference,  however,  was  not  able  to  agree  upon 
the  Senate  amendment.  (H.  Kept.  No.  1032,  65th  Cong.,  3d  sess., 
Feb.  4, 1919.)  In  reporting  to  the  House,  Mr.  Dent,  chairman  of  the 
House  conferees,  stated  upon  February  5,  1919  (Congressional 
Record,  p.  2870) : 

According  to  the  construction  that  we  placed  upon  it  and  which  it  is  possible 
to  place  upon  it,  every  person  in  the  country  who  happened  to  own  a  piece  of 
land  with  an  undeveloped  mineral  deposit  upon  it,  upon  reading  the  statement 
of  the  Secretary  of  the  Interior  in  the  newspapers  that  he  should  develop  these' 
particular  ores  needed  for  war  purposes,  and  who  went  to  work  to  do  it,  would 
have  a  claim  against  the  Government.  Why,  the  language  of  section  7  of  the 
Senate  bill  may  be  so  construed  as  to  authorize  the  Secretary  of  the  Interior 
to  recognize  any  moral  obligation  that  he  sees  fit.  I  do  not  believe  that  there  is 
a  single  Member  of  this  House  who  is  willing  to  let  Congress  go  that  far. 

Mr.  Fields,  also  a  member  of  the  conference  committee,  stated 
(Congressional  Record,  p.  2878) : 

I  am  not  in  favor  of  recognizing  the  claim  of  every  man  who!  says  that  he 
enlarged  his  operations  because  he  read  an  advertisement  in  the  newspapers 
that  the  Government  wanted  him  to  do  so.  On  the  other  hand,  where  the  Gov¬ 
ernment  or  any  of  its  agents  in  charge  of  the  prosecution  of  the  war,  or  in  pre¬ 
paring  the  means  for  the  prosecution  of  the  war,  induced  men  to  invest  their 
money  and  produce  these  materials,  the  claims  of  these  producers  are  just  as 
legitimate  as  the  claims  of  any  other  producers,  and  that  class! of  producers 
should  be  cared  for. 

The  House  refused  to  concur  in  the  Senate  amendment.  (Congres¬ 
sional  Record,  p.  2880.) 

The  conference  committee,  February  11,  1919,  recommended  that 
the  following  substitute  be  adopted  (Ft.  Rept.  No.  1057) :  j 

That  the  Secretary  of  the  Interior  be.  and  he  is  hereby,  authorized  to  adjust, 
pay,  or  discharge  any  agreement,  express  or  implied,  upon  a  fair  and  equitable 
basis  the  amount  or  amounts  of  money  heretofore  invested  or  contracted  to  be 
invested  and  obligations  incurred  in  good  faith  by  any  and  all  persons,  firms,  or 
corporations  for  producing  or  in  good  faith  acquiring  property  for  producing, 
within  the  United  States,  for  the  purpose  of  supplying  the  urgent  needs  of  the 
Nation  during  the  war,  any  ores  or  mineral  substances  mentioned  and  enumer¬ 
ated  in  the  act  entitled  “An  act  to  provide  further  for  the  national  security  and 
defense  by  encouraging  the  production,  conserving  the  supply,  and  controlling 
the  distribution  of  those  ores,  metals,  and  minerals  which  have  formerly  been 
largely  imported,  or  of  which  there  is  or  may  be  an  inadequate  supply.”  ap¬ 
proved  October  5,  1918,  the  production  of  which  was  requested  or  demanded  by 
the  War  Industries  Board,  the  War  Trade  Board,  the  Shipping  Board,  the 
Emergency  Fleet  Corporation,  or  the  Department  of  the  Interior.  *  *  * 

Mr.  Fields  stated  to  the  House  upon  February  14,  1919  (Congres¬ 
sional  Record,  p.  3498) : 

Mr.  Speaker,  the  obligations  that  were  incurred  by  the  Goverhment  in  the- 
production  of  war  materials  were  not  incurred  by  the  War  Department  alone. 
Some  men  were  called  upon  to  furnish  ores  or  minerals  of  different  kinds.  They 
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were  called  upon  by  the  Department  of  the  Interior,  by  the  Shipping  Board,  by 
the  War  Trade  Board,  by  the  War  Industries  Board,  and  by  the  Emergency 
Fleet  Corporation.  These  men  responded  to  the  call  and  invested  their  money. 
I  understand  that  many  of  them  are  bankrupt  to-day.  These  materials  were 
war  materials.  Though  their  production  was  not  requested  by  the  Secretary  of 
War,  it  was  requested  for  the  same  purpose  and  the  same  uses  as  were  the 
materials  the  production  of  which  was  requested  by  the  Secretary  of  War.  The 
Senate  amendment  would  have  included  production  made  upon  request  through 
the  public  press,  through  advertisements,  or,  in  fact,  would  have  covered  every 
character  of  production  of  this  kind.  When  we  were  discussing  this  question 
a  few  days  ago  I  stated  to  the  House  that  I  was  opposed  to  including  claims 
based  upon  that  sort  of  request.  So  the  conferees  agreed  to  confine  these  claims 
to  production  demanded  or  requested  by  the  Department  of  the  Interior,  by  the 
War  Trade  Board,  by  the  Shipping  Board,  by  the  Emergency  Fleet  Corporation, 
and  by  the  War  Industries  Board.  *  *  * 

Now.  men  put  their  money  into  these  materials,  and,  as  I  said  a  moment  ago, 
they  ore  bankrupt  in  the  event  that  the  Government  does  not  take  care  of 
them.  I  think  it  would  be  unfair  to  desert  these  men  now.  I  think  it  mat¬ 
ters  not  whether  these  requests  were  made  through  the  Secretary  of  War, 
through  the  Department  of  the  Interior,  through  the  War  Trade  Board,  through 
the  Shipping  Board,  or  the  Emergency  Fleet  Corporation.  They  came  from 
the  Government  of  the  United  States;  and  whether  there  was  a  law  upon  the 
statute  books  at  that  time  or  not,  those  agencies  had  the  moral  support  of  the 
people  of  the  United  States,  and  any  individual  who  had  refused  to  meet  the 
request  of  one  of  these  agencies  would  have  been  charged  with  being  a  slacker 
and  almost  a  traitor. 

But  men  did  not  refuse.  They  responded  to  the  request  of  the  legally  con¬ 
stituted  agencies  of  their  Government,  invested  their  money,  and  produced  the 
goods;  and  I  believe  that  the  Government  thereby  incurred  a  moral  obligation 
that  it  should  now  meet. 

The  provision  as  it  is  now  found  in  section  5  of  the  act  of  March 
2,  1919,  was  drafted  by  the  House  Committee  on  Mines  and  Mining. 
(See  Congressional  Record,  February  25, 1919,  p.  4468.)  Mr.  Foster, 
the  chairman  of  that  committee,  stated : 

This  also  names  but  four  minerals,  which  the  Secretary  of  the  Interior, 
through  the  Director  of  Mines,  shall  pay  for.  It  does  not  take  the  whole  scope 
of  the  bill  and  put  all  of  the  minerals  that  were  there.  The  Secretary  thinks 
this  is  fair  and  just  for  these  four  minerals  to  be  included.  No  account  is 
taken  of  newspaper  articles  or  of  every  fellow  who  went  out  and  dug  a  hole 
in  the  ground,  but  he  must  be  able  to  show  that  he  really  had  the  minerals 
there — not  a  prospecting  claim,  nothing  of  that  kind,  but  only  the  actual  min¬ 
eral  that  he  went  out  and  secured  for  his  Government  when  his  Government 
asked  him  to  do  it,  when  his  Government  went  to  him  personally  and  requested 
or  demanded  that  he  do  it.  They  sent  for  many  of  these  men  to  come  to 
Washington,  and  they  came  at  their  own  expense,  and  then  appealed  to  them 
to  go  home  and  do  this  work  for  their  Government,  which  was  vital  to  the 
winning  of  the  war. 

As  so  drafted  it  was  adopted  by  the  conference  committee  (re¬ 
port  of  February  26,  1919.  H.  Kept.  No.  1144)  and  passed  both 
Houses. 

In  United  States  v.  St.  Paul,  M.  &  M.  Ry.  Co.  (247  U.  S.  310), 
the  Supreme  Court  remarked  at  page  318 : 

It  is  not  our  purpose  to  relax  the  rule  that  debates  in  Congress  are  not 
appropriate  or  even  reliable  guides  to  the  meaning  of  the  language  of  an  enact¬ 
ment.  (United  States  v.  Trans-Missouri  Freight  Association,  166  U.  S.  290.  318.) 
But  the  reports  of  a  committee,  including  the  bill  as  introduced,  changes  made 
in  the  frame  of  the  bill  in  the  course  of  its  passage,  and  statements  made  by 
the  committee  chairman  in  charge  of  it,  stand  upon  a  different  footing,  and  may 
be  resorted  to  under  proper  qualifications. 

Under  this  ruling  consideration  of  the  above  statements  made  by 
the  members  of  the  conference  committee  and  the  chairman  of  the 
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House  Committee  on  Mines  and  Mining  and  the  legislative  history 
of  the  act  is  warranted  in  arriving  at  a  proper  construction. 

It  is  clear  that  merely  general  solicitation,  appeals  to  the  public, 
and  other  methods  used  to  promote  a  widespread  sentiment  for  or 
encouragement  of  the  production  of  these  minerals  by  the  particular 
agencies  of  the  Government  mentioned  in  the  act  do  not  constitute 
a  “  request  or  demand  ”  as  those  terms  were  used  by  Congress. 
There  must  have  been  a  specific  request  or  demand  communicated  per¬ 
sonally,  in  some  form,  to  an  individual  who,  as  a  consequence  thereof, 
produced  or  prepared  to  produce  manganese,  chrome,;  pyrite,  and 
tungsten.  (See  also  par.  4  of  the  regulations  approved  by  you  March 
2,  1919.) 

The  request  or  demand  need  not  necessarily  have  been  written  or 
couched  in  formal  phraseology,  but  it  must  have  been  one  specifically 
made  to  the  present  claimant  for  relief,  possibly  presenting  a  ques¬ 
tion  of  fact  in  each  particular  case. 

It  now  appears  that  the  War  Industries  Board,  War  Trade  Board, 
Shipping  Board,  and  Emergency  Fleet  Corporation  have  reported 
that  they  never  made  any  request  or  demand  for  producing  or  pre¬ 
paring  to  produce  these  minerals  and  that  none  of  their  ^activities 
came  within  the  provisions  of  section  5  of  the  act  of  March  2,  1919. 
The  further  question  is  presented  as  to  whether  these  reports  con¬ 
stitute  a  conclusive  determination  adverse  to  all  claims  whose  asser¬ 
tion  is  based  upon  an  alleged  request  or  demand  by  the  above  agencies 
of  the  Government. 

The  act  of  March  2,  1919,  provides  that  the  Secretary  of  the 
Interior  “shall  make  such  adjustments  and  payments  in  each  case 
as  he  shall  determine  to  be  just  and  equitable;  that  the  decision 
of  said  Secretary  shall  be  conclusive  and  final,  subject  to  the  limita¬ 
tion  hereinafter  provided.”  The  limitation  referred  to  is  as  follows : 

That  the  settlement  of  any  claim  arising  under  the  provisions  of  this  section 
shall  not  bar  the  United  States  Government,  through  any  of  its  duly  authorized 
agencies,  or  any  committee  of  Congress  hereafter  duly  appointed,  from  the 
right  of  review  of  such  settlement,  nor  the  right  to  recover  any  money  paid 
by  the  Government  to  any  party  under  and  by  virtue  of  the  provisions  of  this 
section,  if  the  Government  has  been  defrauded,  and  the  right  of  recovery  in 
all  such  cases  shall  extend  to  the  executors,  administrators,  heirs,  and  assigns 
of  any  party. 

Under  the  above  provisions  I  am  of  the  opinion  that  the  reports 
of  the  War  Industries  Board,  etc.,  are  not  a  conclusive  adjudica¬ 
tion  binding  upon  you  but  that  you  have  the  right  to  determine 
whether  such  a  “  request  or  demand  ”  as  above  defined  existed  under 
the  facts  in  each  particular  case.  Of  course  these  reports  should  be 
given  great  weight  and  any  claim  based  upon  a  contrary  assertion 
should  clearly  and  fully  present  the  facts  upon  which  the  existence 
of  the  request  or  demand  is  predicated.  Should  the  facts  as  so 
alleged  pnma  facie  indicate  that  such  a  request  or  demand  had  been 
made  to  the  particular  claimant,  a  further  report  from  the  particular 
agency  may  properly  be  requested. 

Cordially  yours, 

Charles  D.  Mahaffie,  Solicitor. 
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Department  of  the  Interior, 

Office  of  the  Solicitor, 
Washington ,  July  JO,  1919. 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary:  At  the  suggestion  of  the  Director  of  the 
Bureau  of  Mines  I  am  asked  as  to  whether,  under  the  war  minerals 
relief  act,  the  losses  on  properties  operated  by  Americans  in  foreign 
countries  can  be  compensated. 

Section  5  of  that  act,  which  was  approved  March  2,  1919  (40  Stat.  • 
1272),  provides  in  part — 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  to  adjust, 
liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person,  firm, 
or  corporation,  by  reason  of  producing  or  preparing  to  produce  either  manga¬ 
nese,  chrome,  pyrites,  or  tungsten  in  compliance  with  the  request  or  demand 
of  tiie  Department  of  the  Interior,  the  War  Industries  Board,  the  War  Trade 
Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation,  to  supply 
the  urgent  needs  of  the  Nation  in  the  prosecution  of  the  war. 

Other  portions  of  this  act  relate  solely  to  the  method  of  its  ad¬ 
ministration,  and  it  contains  no  provision  which  either  expressly  or 
by  implication  limits  the  relief  it  grants  to  persons  who  have  oper¬ 
ated  within  the  United  States. 

It  is  noted  that  the  act  in  very  general  terms  authorizes  payments 
to  44  any  person,  firm,  or  corporation  ”  for  losses  incurred  by  them 
in  44  producing  or  preparing  to  produce the  minerals  mentioned 
44  in  compliance  with  the  request  or  demand  ”  of  the  representatives 
of  the  Government  mentioned ;  and  an  examination  of  the  legislative 
history  of  the  act,  as  shown  by  the  Congressional  Record,  clearly 
discloses  the  fact  that  that  language  was  used  advisedly  and  inten¬ 
tionally  for  the  purpose  of  freeing  the  act  from  any  inhibition 
against  the  payment  of  losses  incurred  outside  the  United  States. 

Provision  for  the  relief  granted  by  section  5  of  the  act  was  first 
made  by  a  Senate  amendment  to  H.  R.  13275,  Sixty-fifth  Congress, 
but  as  that  bill  passed  the  Senate  the  relief  which  it  gave  was  ex¬ 
tended  onlv  to  losses  incurred  bv  operations  44  within  the  United 
States.-7  As  passed  in  that  form  tiie  bill  went  to  conference,  whence 
it  was  reported  (Rept.  1057)  with  that  limitation  unchanged.  Hav¬ 
ing  failed  to  become  a  law,  the  bill  as  thus  reported  was  again  con¬ 
sidered  in  conference,  when  it  was  amended  into  the  form  in  which  it 
was  finally  passed  with  the  words  of  limitation,  44  within  the  United 
States,77  omitted. 

The  final  omitting  of  the  words  of  limitation  was  probably  in¬ 
duced  by  the  fact  that,  as  I  am  informally  advised,  representatives 
of  the  Bureau  of  Mines  and  Geological  Survey  had  gone  outside  of 
the  United  States  and  made  investigations  of  mining  possibilities 
for  the  purpose  of  inducing  operators  to  comply  with  the  request 
of  the  United  States  Shipping  Board  for  increased  production. 

These  facts  lead  me  to  the  conclusion  that  the  question  asked  should 
be  answered  in  the  affirmative,  and  you  are  accordingly  advised  that 
in  my  opinion  you  are  authorized  to  compensate  losses  on  properties 
operated  by  Americans  in  foreign  countries,  if  the  showing  made  by 
them  is  such  as  would  entitle  them  to  compensation  for  similar  losses 
on  properties  operated  within  the  United  States. 

Cordially  your$, 

Charles  D.  Mahaffie,  Solicitor. 
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Department  of  the  Interior, 

Office  of  the  Solicitor, 
Washington ,  August  6 ,  1919 . 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary:  My  opinion  has  been  requested  as  to  the 
following  question  arising  under  the  war  minerals  relief  act,  being 
section  5  of  the  act  of  March  2, 1919  (40  Stat.  1272,  1274) : 

Where  parties  have  loaned  money  to  corporations  and  individuals  engaged 
in  producing  manganese,  chrome,  pyrites  or  tungsten,  can  they  qualify  on  this 
basis  as  claimants  under  the  act? 

The  specific  case  presented  in  which  the  question  arises  is  that  of 
W.  A.  Parker,  claim  No.  211.  The  total  amount  of  the  claim  is 
$53,305.02,  of  which  $32,000  is  for  loans  made  by  Parker,  as  herein¬ 
after  set  forth. 

From  the  papers  submitted  to  me  it  appears  that  about  June  12, 
1918,  Parker  entered  into  a  contract  as  party  of  the  second  part  with 
J.  E.  Dow,  J.  C.  Shepherd,  and  A.  C.  Barnhart,  as  parties  of  the 
first  part,  the  terms  of  which  may  be  briefly  outlined  ais  follows: 

The  parties  of  the  first  part  conveyed  140  acres  of  land  in  sec.  18, 
T.  14  N.,  R.  6  W.,  Arkansas,  to  Parker  in  consideration  of  $12,000 
cash.  (I  assume  that  the  land  was  actually  conveyed  to  Parker, 
although  no  copy  of  the  conveyance  has  been  submitted.)  Parker 
further  deposited  $20,000  in  cash  in  the  Baxter  County  bank,  of 
Cotter,  Ark. 

Dow,  Shepherd,  and  Barnhart  agreed  to  construct  a  plant  upon  the 
land  capable  of  washing  200  tons  of  manganese  ore  per  day,  for 
which  they  were  to  be  paid  $18,000  out  of  the  $20,000  as  the  work 
progressed,  the  remaining  $2,000  to  be  used  to  cover  initial  operating 
expenses.  After  the  completion  of  the  plant  and  during  its  opera¬ 
tion  $32,000  was  to  be  deposited  to  the  credit  of  Parker  in  the  same 
bank  out  of  the  net  proceeds  of  the  ore  produced.  Thereafter  the 
operation  of  the  plant  was  to  be  continued  under  such  agreement  for 
personal  services  as  might  be  agreed  upon  between  the  parties,  and 
the  lands  and  plant  were  to  be  the  joint  property  of  all  the  parties, 
those  of  the  first  and  second  part  to  have  a  one-half  interest  each. 
The  operation  was  to  be  continued  after  the  repayment  of  the  $32,000 
as  a  partnership  or  corporation,  Parker  to  have  the  right  to  deter¬ 
mine  the  conditions.  The  plant  was  completed  in  October,  1918,  but 
all  work  was  suspended  a  few  days  thereafter,  as  there  was  no  market 
for  its  product. 

I  shall  not  consider  here  whether  that  part  of  the  loan  which  repre¬ 
sented  apparently  a  purchase  of  the  property  can  be  allowed,  since 
the  question  whether  moneys  expended  on  the  purchase  of  property 
can  be  repaid  under  the  act  of  March  2,  1919,  is  now  pending  before 
you  in  the  case  of  the  National  Pyrites  &  Copper  Co.,  Eugene  Fies, 
.Edmund  K.  Dryer,  and  J.  C.  Pickering,  claim  No.  5,  except  in  so 
far  as  it  may  be  connected  with  the  balance  of  the  loan;  that  is,  the 
$20,000  advanced  for  the  construction  and  initial  operation  of  the 
plant. 

The  contract  of  June  12,  1918,  with  the  above  qualification,  is  in 
its  essence  simply  a  loan  of  $20,000  by  Parker  to  the  owners  of  the 
land  for  the  purpose  of  erecting  and  operating  a  manganese  plant, 
the  loan  to  be  repaid  from  the  net  proceeds  of  the  ore  produced. 
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Parker  apparently,  as  a  bonus  or  inducement  for  making  the  loan, 
was  to  receive  a  one-half  interest  in  the  enterprise.  It  is  not  neces¬ 
sary  for  me  to  express  any  opinion  here  as  to  the  relative  rights  of 
the  parties  to  the  contract  in  view  of  the  failure  to  carry  its  terms 
entirely  into  execution. 

The  provisions  of  section  5  of  the  act  of  March  2, 1919,  supra,  bear¬ 
ing  upon  the  question  are : 

That  the  Secretary  of  the  Interior  be.  and  he  hereby  is,  authorized  to  adjust, 
liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person,  firm,  or 
corporation  by  reason  of  producing  or  preparing  to  produce  either  manganese, 
chrome,  pyrites,  or  tungsten  *  *  * :  And  provided  further.  That  no  claim 
shall  be  allowed  or  paid  by  said  Secretary  unless  it  shall  appear  to  the  satis¬ 
faction  of  the  said  Secretary  that  the  expenditures  so  made  or  obligations  so 
incurred  by  the  claimant  were  made  in  good  faith  for  or  upon  property  which 
contained  either  manganese,  chrome,  pyrites,  or  tungsten  *  *  * :  And  pro¬ 

vided  further.  That  no  claims  shall  be  paid  unless  it  shall  appear  to  the  satis¬ 
faction  of  said  Secretary  that  moneys  were  invested  or  obligations  were  in¬ 
curred  *  *  *  in  a  legitimate  attempt  to  produce  either  manganese,  chrome, 

pyrites,  or  tungsten  for  the  needs  of  the  Nation  for  the  prosecution  of  the  war, 
and  that  no  profits  of  any  kind  shall  be  included  in  the  allowance  of  any  of  said 
claims,  and  that  no  investment  for  merely  speculative  purposes  shall  be  recog¬ 
nized  in  any  manner  by  said  Secretary  *  *  *. 

The  purpose  of  the  act  was  to  compensate  those  persons  who 
had  suffered  net  losses  by  reason  of  producing  or  preparing  to 
produce  the  minerals  named.  The  expenditures  must  have  been 
made  or  the  obligations  incurred  by  the  claimant  in  a  legitimate  at¬ 
tempt  to  produce  manganese,  etc.  In  the  present  case  Parker  in  fact 
occupies  merely  the  position  of  a  creditor  of  the  person  producing  or 
attempting  to  produce.  The  United  States  under  this  act  deals  only 
with  the  producer  who  has  invested  his  money  or  incurred  obliga¬ 
tions.  If  the  source  of  that  money  be  a  loan  the  United  States  is 
under  no  moral,  much  less  legal,  responsibility  to  the  creditor  whose 
debt  may  be  one  of  the  obligations  for  which  the  producer  may  have 
a  valid  claim  under  this  law  against  the  United  States. 

I  have,  accordingly,  to  advise  you  that  parties  loaning  money  to 
corporations  or  individuals  engaged  in  producing  manganese,  etc., 
under  the  same  or  similar  circumstances  as  are  presented  in  the  case 
of  W.  A.  Parker  can  not  qualify  on  that  basis  as  claimants  under  the 
act  of  March  2, 1919,  supra. 

The  papers  are  herewith  returned. 

Cordially  yours, 

Charles  D.  Mahaffie,  Solicitor. 


Department  of  the  Interior, 

Washington ,  August  7, 1919. 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary:  My  opinion  has  been  requested  as  to  the 
following  questions  arising  under  the  war  minerals  relief  act,  being 
s  section  5  of  the  act  of  March  2,  1919  (40  Stat.  1272-1274) : 

In  March,  1918,  the  War  Industries  Board  and  the  Shipping  Board 
summoned  producers  of  manganese,  chromite,  and  pynte  and  con¬ 
ferred  with  them  in  three  meetings,  each  covering  one  of  the  min¬ 
erals  mentioned.  Information  was  sought  as  to  present  and  future 
rate  of  production.  The  lack  of  shipping  and  the  reduction  of  im- 
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ports  was  explained,  and  the  cooperation  of  producers  in  a  program 
for  maintaining  and  increasing  production  was  sought  and  obtamed. 
In  some  cases  each  producer  present  was  asked  in  turn  how  much  he 
could  produce  if  a  cut  in  imports  were  made  as  was  planned,  and  car¬ 
ried  out. 

(a)  Did  this  constitute  a  specific  request  or  demand  on  the  pro¬ 
ducer  present  by  the  War  Industries  and  Shipping  Boards,  so  that  his 
claim  comes  within  the  act? 

(5)  If  the  producer  present  stated  he  would  do  all  he  could  to 
increase  production  in  the  district  in  which  he  was  active  and  his 
statement  met  the  approval  of  the  officials  presiding  at  these  meet¬ 
ings,  and  he  went  back  and  preached  the  doctrine  of  increased  pro¬ 
duction  to  all  he  met,  did  this  constitute  a  u request  or  demand” 
which  forms  a  valid  basis  for  the  claim  on  the  part  of  producers 
with  whom  a  producer  who  attended  the  meeting  in  Washington 
talked  subsequently? 

The  specific  case  presented  is  that  of  Joseph  Migliore  and  the 
Everton  Mining  &  Development  Co.,  claim  No.  402.  It  appears  that 
Nathan  A.  Adler  and  other  undisclosed  parties  were  the  owners  of 
80  acres  of  land  in  sec.  35,  T.  15  N.,  R.  8  W.,  Izard  County,  Ark., 
which  had  been  mined  by  Walter  H.  Denison  and  associates  for  man¬ 
ganese.  I 

In  his  affidavit  of  April  11, 1919,  Adler  states : 

In  March,  1918,  Walter  H.  Denison  attended  a  meeting  of  mining  men  with 
the  representatives  of  the  Government  at  Washington,  D.  C.,  at  which  meeting 
he  was  requested  by  representatives  of  the  Government,  as  I  am  advised,  to 
increase  the  production  of  manganese  ore;  Mr.  Denison  attended  this  meeting 
as  a  representative  of  this  affiant,  as  well  as  his  own  representative;  that 
affiant  paid  a  portion  of  the  expenses  of  Mr.  Denison  on  this  trip. 

Upon  August  28,  1918,  either  Joseph  Migliore  or  the  Everton 
Mining  &  Development  Co.,  of  which  the  officers  are  Joseph  Migliore, 
president;  Albert  Speirs,  treasurer;  Alexander  Terber,  vice  presi¬ 
dent  ;  and  Albert  E.  Little,  secretary,  leased  the  land  from  Adler  for 
a  period  of  five  years,  the  lessees  to  build  a  washing  plant  capable 
of  handling  300  tons  of  dirt  per  day  and  to  pay  a  royalty  of  12^ 
per  cent. 

Section  5  of  the  act  of  March  2,  1919,  supra,  provides  in  part : 

That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized  to  adjust, 
liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person,  firm, 
or  corporation  by  reason  of  producing  or  preparing  to  produce  either  man¬ 
ganese,  chrome,  pyrites,  or  tungsten  in  compliance  with  the  request  or  demand 
of  the  Department,  of  the  Interior,  the  War  Industries  Board,  the  War  Trade 
Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation,  *  *  *. 

In  his  opinion  of  July  1,  1919,  the  Attorney  General  construed 
the  above  provision  as  follows: 

No  claim  based  upon  a  general  appeal  or  solicitation  is  authorized  by  it,  but 
to  come  under  the  statute  the  claimant  must  have  been  asked  specifically  by 
either  the  Department  of  the  Interior,  the  War  Industries  Board,  the  War 
Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation  to 
produce  or  prepare  to  produce  one  or  more  of  the  four  named  minerals. 

Assuming  in  the  present  case  that  a  request  or  demand  was  made 
by  the  named  agencies  of  the  Government  to  Denison,  there  is  noth¬ 
ing  to  show  that  he  ever  communicated  such  request  or  demand  to 
Migliore  or  to  the  Everton  Mining  &  Development  Co.  It  is  not 


102 


ADMINISTRATION  OF  WAR  MINERALS  RELIEF  ACT 


shown  that  Denison  was  connected  in  any  capacity  with  the  claim¬ 
ants,  who,  as  far  as  the  present  record  is  concerned,  leased  the  prop¬ 
erty  solely  upon  their  ow’n  initiative  and  unaware  of  any  request  or 
demand  by  the  United  States.  Under  such  circumstances  I  have  to 
advise  you  that  this  character  of  claim  is  not  within  the  war  minerals 
relief  act  and  can  not,  in  my  judgment,  be  allowed. 

The  circumstances  entering  into  the  question  whether  a  “  request 
or  demand  ”  was  present  may  be  so  varied  and  multitudinous  that  I 
would  prefer  to  postpone  answering  the  questions  submitted  more 
specifically  than  above  until  concrete  cases  are  submitted  to  me 
illustrating  its  various  phases. 

The  papers  are  herewith  returned. 

Cordially  yours, 

Charles  D.  Mahaffie,  Solicitor. 


August  12.  1919. 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary:  My  opinion  has  been  requested  upon  the 
following  question  arising  under  the  war  minerals  relief  act  (sec.  5, 
act  of  March  2, 1919,  40  Stat.  1272-1274) : 

Are  blast  furnaces  and  other  metallurgical  plants  producing  ferro¬ 
manganese,  spiegeleisen,  ferrotungsten,  and  other  ferro-alloys,  in¬ 
cluded  under  this  act  to  be  regarded  as  producers  of  the  metals  men¬ 
tioned  in  the  act? 

One  very  important  case  was  that  of  the  Anaconda  Copper  Mining 
Co.,  which  put  up  a  ferromanganese  plant.  Most  of  the  ferro-alloy 
makers  received  no  request  or  demand,  but  in  the  Anaconda  claim 
they  had  very  strong  urging  from  Mr.  Baruch,  chairman  of  the  War 
Industries  Board,  as  Mr.  Baruch  has  himself  testified. 

The  claim  of  the  Anaconda  Copper  Mining  Co.  is  in  the  sum  of 
$561,346.62  for  relief  for  losses  sustained  by  the  Anaconda  Co. 
in  producing  and  preparing  to  produce  manganese  in  the  form  of 
ferromanganese,  an  intermediate  metallurgical  product  of  manganese. 

The  claim  contains  the  following  statements: 

Prior  to  the  year  1917,  the  Anaconda  Co.  entered  into  the  operation  of 
a  mine,  known  as  the  Emma  mine,  at  Butte,  Mont.,  under  a  lease  from  a  cor¬ 
poration  known  as  the  Butte  Copper  &  Zinc  Co.,  the  owner  thereof.  The  prop¬ 
erty  was  mainly  valuable  for  the  ores  containing:  zinc,  lead,  and  other  metals, 
and  considerable  quantities  of  such  zinc  ores  were  being  mined  from  the  said 
property.  Considerable  bodies  of  manganese  ores,  the  manganese  being  in  the 
form  of  a  carbonate,  were  encountered  in  said  Emma  mine,  the  grade  of  ore 
running  from  a  maximum  of  3S  per  cent  to  lower  percentages. 

*  *  *  *  *  *  * 

Under  the  processes  in  general  use  for  making  steel,  the  manganese  ores  are 
put  through  metallurgical  processes  by  which  the  manganese  is  made  into  an 
intermediate  product  called  ferromanganese,  the  percentage  of  manganese  therein 
being  much  higher  than  in  the  ores,  ferromanganese  product  running  from 
70  to  SO  per  cent  in  manganese. 

*  *  *  *  *  *  * 

The  plant  was  planned  for  the  capacity  of  five  electric  furnaces  with  a 
capacity  each  of  15  tons  per  day  of  approximately  80  per  cent  ferromanganese. 

*  *  *  *  *  *  * 

Under  an  arrangement  with  the  Butte  Copper  &  Zinc  Co.,  the  owner  of  said 
Emma  mine,  for  the  purchase  of  the  necessary  ore,  manganese  ores  were  pro- 
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duced  from  the  said  property  and  shipped  to  Great  Falls  and  treated  in  the 
plant  there. 

*****  *1  * 

Under  all  of  these  circumstances,  the  company  feels  that  the  situation  has 
been  such  as  to  create  a  clear  moral  obligation  on  the  part  of  the  Government 
to  protect  this  company  in  its  loss.  The  ease  we  submit  is  one  clearly  coming 
within  both  the  spirit  and  the  letter  of  the  act  of  Congress  approved  March  2, 
1019,  under  which  your  honorable  board  was  created.  The  mineral  produced  is 
within  the  terms  of  the  act  of  March  2,  1919,  and  also  that  of  the  prior  act 
approved  October  S,  191S,  and  above  referred  to.  The  claim  is  based  upon  a  net 
loss  suffered  by  reason  of  producing  and  preparing  to  produce  manganese,  and 
the  expenditures  were  made  and  the  obligations  incurred  in  good  faith,  and 
resulted  in  an  ability  to  produce  and  in  the  production  of  manganese  in  the  form 
of  ferromanganese  in  sufficient  quantities  to  be  of  large  commercial  importance. 
The  money  involved  was  invested  and  the  obligations  incurred  within  the 
period  defined  in  the  act  of  Congress,  and  in  a  legitimate  attempt  to  produce 
manganese  for  the  needs  of  the  Nation  in  the  prosecution  of  the  war. 

The  company’s  reply  to  questions  12  and  13  of  the  questionnaire 
stated : 

The  ferromanganese  plant,  upon  which  this  claim  is  based,  was  planned  in 
order  to  concentrate  or  treat  the  said  manganese  ores  from  the  said  Emma 
mine,  so  as  to  reduce  the  same  to  the  form  of  ferromanganese,  and  thus  increase 
the  percentage  of  manganese  from  about  36  per  cent  in  the  ores  to  approximately 
80  per  cent  in  the  ferromanganese. 

Before  the  ferromanganese  plant  of  this  company  began  operations  a  basis 
for  payment  for  the  necessary  manganese  ores  from  said  Emma  mine  was 
reached  between  said  Anaconda  Copper  Mining  Co.  and  the  said  Butte  Copper 
&  Zinc  Co.,  and  the  ores  used  in  said  plant  were  settled  for  on*  the  basis  of 
said  agreement,  which  was  substantially  upon  the  same  basis  and  rate  as  were 
being  paid  by  the  steel  plants  in  the  East,  under  the  scale  fixed  by  the  War 
Industries  Board. 

The  act  of  March  2,  1919,  supra,  provides  in  part : ; 

That  the  Secretary  of  the  Interior  be,  and  he  hereby  is.  authorized  to  adjust, 
liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person,  firm, 
or  corporation,  by  reason  of  producing  or  preparing  to  produce  either  manganese, 
chrome,  pyrites,  or  tungsten  *  *  *  said  minerals  being  enumerated  in  the 

act  of  Congress  approved  October  5,  1918,  *  *  *  And  provided  further,  That 
no  claim  shall  be  allowed  or  paid  by  said  Secretary  unless  it  shall  appear  to  the 
satisfaction  of  the  said  Secretary  that  the  expenditures  so  made  were  made  hi 
good  faith  for  or  upon  property  which  contained  either  manganese,  chrome, 
pyrites,  or  tungsten  in  sufficient  quantities  to  be  of  commercial  importance: 
And  provided  further.  That  no  claim  shall  be  paid  unless  it  shall  appear  to  the 
satisfaction  of  said  Secretary  that  moneys  were  invested  or  obligations  were 
incurred  *  *  *  in  a  legitimate  attempt  to  produce  either  manganese,  chrome, 

pyrites,  or  tungsten  *  *  * :  Provided  further,  That  in  determining  the  net 

losses  of  any  claimant  the  Secretary  of  the  Interior  shall,  among  other  things, 
take  into  consideration  and  charge  to  the  claimant  the  then  market  value  of 
any  ores  or  minerals  on  hand  belonging  to  the  claimant,  and  also  the  salvage 
or  usable  value  of  any  machinery  or  other  appliances  which  it  may  be  claimed 
were  purchased  to  equip  said  mine. 

Section  1  of  the  act  of  October  5, 1918  (40  Stat.  1008),  provided: 

That  by  reason  of  the  existence  of  a  state  of  war,  it  is  essential  to  the 
national  security  and  defense,  and  to  the  successful  prosecution  of  the  war, 
and  for  the  support  and  maintenance  of  the  Army  and  Navy,  to  provide  for 
an  adequate  and  increased  supply,  to  facilitate  the  production,  and  to  provide 
for  an  equitable,  economical,  and  better  distribution  of  the  following-named 
mineral  substances  and  ores,  minerals,  intermediate  metallurgical  products, 

metals,  alloys,  and  chemical  compounds  thereof,  to  wit:  *  *  *  manganese 

*  *  * 

To  illustrate  the  meaning  of  the  terms  44  manganese  ”  and  44  ferro¬ 
manganese  ”  reference  is  made  to  several  scientific  authorities : 
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International  Correspondence  School  reference  library  (gas  en¬ 
gines,  ore  dressing,  and  milling,  chemistry) : 

Manganese  occurs  abundantly  in  nature,  but  not  in  the  free  state.  The 
principal  manganese  minerals  important  as  ores  are  braunite  *  *  * 

The  principal  use  of  manganese  is  in  the  manufacture  of  manganese  steel. 
It  is  used  for  this  purpose  in  the  form  of  the  alloys  spiegeleisen  (which  may 
contain  20  per  cent  of  manganese)  and  ferromanganese  (which  may  contain 
from  20  to  00  per  cent  of  manganese  and  a  high  percentage  of  carbon).  Ferro¬ 
manganese  is  divided  into  two  grades,  low  ferro,  containing  from  20  to  60 
per  cent  of  mangagese,  and  high  ferro,  containing  from  60  to  90  per  cent  of 
manganese.  The  standard  ferromanganese  contains  about  80  per  cent  of  man¬ 
ganese.  (Elementary  Inorganic  Chemistry,  pt.  3,  p.  2S,  29.) 

In  an  article  on  Manganese  and  Manganiferous  Ores,  by  D.  F. 
Hewett  (Mineral  Resources  of  the  United  States,  1915,  H.  Doc. 
No.  2133,  64th  Cong.,  2d  sess.),  these  observations  are  made: 

The  year  1915  was  eventful  in  the  manganese  industry  of  the  United  States. 
There  has  been  great  increase  in  the  production  of  each  variety  of  ores,  although 
the  total  quantity  is  still  far  below  the  country’s  need.  New  deposits  that 
may  become  important  sources  of  production  have  been  explored  in  several 
States,  and  old  mines  have  been  reopened.  In  the  manganese-alloy  industry 
several  new  producers  of  ferromanganese  have  entered  the  field,  and  several 
companies  that  have  attempted  to  make  alloys  for  some  years  have  again 
become  producers.  *  *  * 

Commercial  manganese  ores  are  those  which  contain  at  least  35  per  cent 
manganese  and  otherwise  conform  to  the  specifications  of  the  trade  in  which 
they  are  used.  About  90  per  cent  of  the  manganese  ore  consumed  in  the  United 
States  is  converted  into  ferromanganese,  which  contains  about  80  per  cent 
manganese. 

******* 

As  the  manufacture  of  the  manganese  alloys,  ferromanganese,  and  spiegeleisen 
is  a  well-established  industry  in  which  a  .large  quantity  of  ore  is  used  every 
year,  the  market  for  ores  adapted  to  th;s  use  is  relatively  stable,  but  it 
fluctuates  with  the  consumption  of  steel.  *  *  .  * 

The  value  of  the  manganese  ore  used  in  the  manufacture  of  ferromanganese 
in  the  United  States  corresponds  approximately,  under  normal  conditions,  with 
the  prices  in  the  English,  *  *  *  markets.  *  *  * 

In  Uses  of  Manganese  Other  Than  for  Steel  Making  (Minerals 
Investigations  Series,  No.  16,  Bureau  of  Mines)  Mr.  W.  C.  Phalen 
remarks : 

The  principal  use  of  manganese  ore  aside  from  its  applications  in  the  steel 
industry  in  the  form  of  ferromanganese  and  spiegeleisen  is  as  an  oxidizing 
agent.  It  is  so  used  principally  in  the  manufacture  of  dry  cells,  as  a  decolor- 
izer  in  certain  kinds  of  glass,  and  as  a  drier  in  oils,  paints,  and  varnishes.  The 
ore  is  also  used  directly  or  indirectly  in  the  manufacture  of  various  manganese 
chemicals. 

Tlie  above  scientific  authorities  show  that  the  term  “  manganese  ”  embraces 
the  manganese  ore  which  is  used  in  commerce  and  manufacture  for  various 
purposes.  Ferromanganese  is  the  result  of  smelting  and  is  an  alloy  into  the 
manufacture  of  which  the  crude  manganese  ore  enters.  There  is  a  well-defined 
distinction,  therefore,  between  manganese  and  ferromanganese,  and  this  was 
recognized  in  the  act  of  October  5.  1918,  quoted  above,  since  it  speaks  of 
“  manganese  ”  as  a  mineral  substance,  ore  or  mineral,  and  “  intermediate  metal¬ 
lurgical  products,  metals,  alloys  and  chemical  compounds  thereof.” 

The  act  of  March  2, 1919,  supra,  provides  for  the  pajunent  of  Josses 
in  producing  manganese,  which  term,  as  ordinarily  used,  does  not 
include  ferromanganese.  The  losses  must  have  been  “  for  or  upon 
property  which  contained  either  manganese  *  *  *  ”  and  the 

last  part  of  the  act  speaks  of  “  machinery  or  other  appliances  which 
may  be  claimed  was  purchased  to  equip  said  mine.” 
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The  production  of  manganese,  therefore,  ceased  in  this  case  when 
the  crude  ore  was  produced  from  the  mine,  and  the  smeltingof  it 
at  the  plant  in  Great  Falls  was  a  manufacturing  or  commercial 
process  occurring  after  the  process  of  mining  had  been  completed. 
Under  the  public  land  laws  relating  to  mineral  lands  this  depart¬ 
ment  has  recognized  the  distinction  sought  to  be  conveyed.  Concern¬ 
ing  a  stamp  mill,  Secretary  Garfield  said  in  Monster  Lode  Mining 
Claim  (35  L.  D.  493)  at  page  495 : 

The  only  purpose  which  the  mill  can  serve  is  in  treating  the  mineral-bearing 
rock  after  it  has  been  mined  from  the  claim.  A  stamp  mill  has  no  connection 
with  the  operation  of  extracting  mineral  from  the  ground,  but  its  function 
begins  only  when  the  process  of  mining  has  ceased. 

A  smelter  is  in  the  same  category  as  a  stamp  mill  (Fargo  Group 
No.  2  Lode  Claims,  37  L.  D.  404-407). 

In  my  judgment,  therefore,  blast  furnaces  and  other  metallurgical 
plants  similar  to  that  of  the  Anaconda  Copper  Mining  Co.,  produc¬ 
ing  ferromanganese,  can  not  be  regarded  as  producers  of  manganese 
under  the  act  of  March  2,  1919.  This  view  is  without  prejudice  to 
any  part  of  this  particular  claim  as  may  embrace  losses  in  the  pro¬ 
duction  of  the  manganese  ore  itself. 

The  papers  are  herewith  returned. 

Cordially  yours, 


Chas.  D.  Mahaffie, 

Solicitor. 


Department  of  the  Interior, 

Office  of  Solicitor, 
Washington,  December  8 , 1919. 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary:  My  opinion  has  been  requested  as  to  whether 
a  certain  circular  letter  claimed  to  have  been  issued  by  the  committee 
on  mineral  imports  and  exports,  United  States  Shipping  Board 
May  4,  1918,  constitutes  a  request  or  demand  within  the  meaning  of 
the  war  minerals  relief  act,  section  5,  act  of  March  2,  1919  (40  Stat. 
1274),  and  the  construction  thereon  placed  by  the  Attorney  General 
in  his  opinion  of  Jujly  1,  1919. 

The  concrete  case  presented  is  that  of  the  Collier  Mines  Co.,  in 
which  it  is  claimed  that  a  copy  of  this  circular  was  received  by  Mr. 
D.  C.  Collier,  its  president,  at  Santa  Fe,  N.  Mex.,  in  an  official 
franked  envelope  of  the  Shipping  Board.  I  have  no  information 
from  the  Shipping  Board  as  to  whether  such  a  circular  was  actually 
issued  by  it,  the  number  thereof  distributed,  and  the  method  used  in 
selecting  the  persons  to  whom  the  circular  was  sent.  From  other 
sources,  however,  I  am  advised  that  this  circular  was  sent  out  in 
quite  large  numbers,  resort  being  had  to  the  mailing  list  of  the 
Geological  Survey  as  to  producers  of  the  minerals  named.  Copy 
of  the  circular  as  presented  is  attached. 

The  Attorney  General  in  his  opinion  of  July  1,  1919,  stated  : 

*  *  *  No  claim  based  upon  a  general  appeal  or  solicitation  is  authorized 
by  it,  but  to  come  under  the  statute  the  claimant  must  have  been  asked  spe¬ 
cifically  by  either  the  Department  of  the  Interior,  the  War  Industries  Board, 
the  War  Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation; 
to  produce  or  prepare  to  produce  one  or  more  of  the  four  named  minerals. 
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In  your  inquiry  you  state : 

Many  claims  have  been  filed;  which  appear  to  be  based  upon  an  asserted 
reliance  upon  appeals  to  the  general  public  for  the  production  of  these  minerals 
alleged  to  have  appeared  in  the  newspapers,  etc. 

As  I  have  stated  above,  the  statute  does  not  authorize  the  recognition  of  a 
claim  based  upon  a  general  solicitation  or  appeal.  This  is  apparent  from  the 
provision  itself.  It  is  also  apparent  from  the  history  of  the  enactment  (which 
is  unnecessary  to  detail  here)  that  it  was  intentionally  framed  so  as  to  exclude 
such  claims  as  are  referred  to  by  you. 

In  my  opinion  of  June  24,  1919.  after  outlining  the  legislative  his¬ 
tory  of  the  war  minerals  relief  act,  I  arrived  at  the  following  con¬ 
clusion  : 

It  is  clear  that  merely  general  solicitation,  appeals  to  the  public,  and  other 
methods  need  to  promote  a  widespread  sentiment  for,  or  encouragement  of,  the 
production  of  these  minerals  by  the  particular  agencies  of  the  Government  men¬ 
tioned  in  the  act,  do  not  constitute  a  “  request  or  demand  *’  as  those  terms 
were  used  by  Congress.  There  must  have  been  a  specific  request  or  demand 
communicated  personally,  in  some  form,  to  an  individual  who  as  a  consequence 
thereof  produced  or  prepared  to  produce  manganese,  chrome,  pyrites,  and 
1  ungsten. 

The  circular  letter  submitted  is  not  addressed  to  any  person  in 
particular.  It  recites  the  general  shipping  situation  and  the  need 
to  produce  certain  minerals,  due  to  the  actual  shortage  of  ships. 
Its  final  paragraph  is  as  follows : 

If  private  interests  wait  until  every  detail  is  settled  before  taking  steps  to 
meet  the  situation,  there  is  danger  of  vital  damage  to  essential  war  industries. 
Patriotism  requires  that  the  mining  and  metal  industries  do  everything  reason¬ 
able  to  get  projects  started  at  once.  The  necessary  Government  cooperation 
may  be  slow  and  halting,  and  mistakes  are  not  unlikely,  but  as  the  shipping 
situation  allows  no  alternative  it  is  a  reasonably  safe  assumption  that  the 
absolutely  necessary  thing  will  be  done  in  time.  In  view  of  these  facts,  far¬ 
sighted  management  of  the  mineral  industry  will  not  base  its  calculations 
for  the  immediate  future  on  the  practice  of  last  year. 

The  circular  upon  its  face  shows  that  it  is  a  part  of  the  general 
solicitation  and  appeals  to  the  public  uses  by  the  Shipping  Board 
to  promote  encouragement  of  the  production  of  certain  minerals. 
It  is  not  a  specific  personal  request  to  any  individual  to  produce  or 
prepare  to  produce  those  minerals,  and  under  my  opinion  of  June  24, 
1919,  and  the  Attorney  General’s  opinion  of  July  1,  1919,  does  not 
constitute  a  request  or  demand  ”  as  that  term  is  used  in  the  war 
minerals  relief  act. 

The  papers  are  herewith  returned. 

Cordially  yours, 

Charles  D.  Mahaffie,  Solicitor. 


Department  of  the  Interior, 

Office  of  the  Solicitor, 

" Washington ,  August  1$,  1919. 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary  :  My  opinion  has  been  requested  as  to  whether 
losses  suffered  in  buying  and  selling  certain  minerals  may  be  com¬ 
pensated  under  the  war  minerals  relief  act.  (Sec.  5,  act  of  Mar.  2, 
1919,  40  Stat.  1272-1274.) 

The  particular  case  submitted  is  that  of  Leo  Huebner,  claim  No. 
840.  Huebner  entered  into  contracts  for  the  purchase  of  the  entire 
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output  of  certain  chrome  mines  in  California,  the  ore  to  be  delivered 
in  some  cases  at  the  dump  of  the  mine,  in  others  at  the  nearest  State 
highway.  None  of  the  ore  was  sold  but  partial  deliveries  were  made 
under  the  different  contracts.  The  ore  is  apparently  now  at  the 
point  of  delivery  but,  it  is  asserted,  has  no  present  value. 

Question  9  of  the  questionnaire  and  the  answer  thereto  are  as 
follows : 

What  induced  claimant  to  undertake  the  production  of  any  of  the  above- 
mentioned  minerals? 

To  get  out  chrome  for  Government  use  and  make  money. 

Section  5  of  the  act  of  March  2, 1919,  supra,  provides  in  part : 

That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized  to  adjust, 
liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person,  firm, 
or  corporation,  by  reason  of  producing  or  preparing  to  produce  *  *  * 

chrome  *  *  *  :  And  provided  f  urther.  That  no  claim  shall  be  allowed  or  paid 

by  said  Secretary  unless  it  shall  appear  to  the  satisfaction  of  the  said  Secretary 
that  the  expenditures  so  made  or  obligations  so  incurred  by  the  claimant  were 
made  in  good  faith  for  or  upon  property  which  contained  *  *  *  chrome 
*  *  * :  And  provided  further ,  That  no  claim  shall  be  paid  unless  it  shall  ap¬ 

pear  to  the  satisfaction  of  said  Secretary  that  moneys  were  invested  or  obliga¬ 
tions  were  incurred  *  *  *  in  a  legitimate  attempt  to  produce  *  *  * 

chrome  *  *  *,  and  that  no  profits  of  any  kind  shall  be  included  in  the 

allowance  of  any  of  said  claims,  and  that  no  investments  for  merely  speculative 
purposes  shall  be  recognized  in  any  manner  by  said  Secretary  *  *  Pro¬ 
vided  further ,  That  in  determining  the  net  losses  of  any  claimant  the  Secretary 
of  the  Interior  shall,  among  other  things,  take  into  consideration  and  charge 
to  the  claimant,  the  then  market  value  of  any  ores  or  minerals  on  hand 
belonging  to  the  claimant,  and  also  the  salvage  or  usable  value  of  any 
machinery  or  other  appliances  which  may  be  claimed  was  purchased  to  equip 
said  mine  *  *  *. 

In  this  case  Huebner  occupied  merely  the  position  of  a  purchaser 
of  the  ore  after  it  had  been  produced  at  the  mine.  The  owner  of 
the  mine  was  the  person  who  produced  or  prepared  to  produce  chrome. 
The  expenditures  of  Huebner  were  not  made  “  for  or  upon  property 
which  contained  *  *  *  chrome ”  but  simply  in  the  purchase 

of  chrome  ore,  the  same  as  any  other  article  of  commerce.  Payment 
in  this  case  may  also  be  prohibited  by  the  provision  “  that  no  invest¬ 
ment  for  merely  speculative  purposes  shall  be  recognized  in  any 
manner.” 

I  have  accordingly  to  advise  you  that  losses  suffered  in  buying 
and  selling  the  minerals  named  in  the  act  of  March  2,  1919,  supra, 
under  the  circumstances  here  present,  are  not  within  its  purview. 

The  papers  are  herewith  returned. 

Cordially  yours, 

Charles  D.  Mahaffie,  Solicitor. 


n 

Department  of  the  Interior, 

Office  of  the  Solicitor, 

Washington ,  August  15 ,  1919. 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary:  My  opinion  has  been  requested  as  to  the 
following  questions  arising  under  the  war  minerals  relief  act,  being 
section  5  of  the  act  of  March  2, 1919  (40  Stat.  1272, 1274)  : 

.  In  March,  1919,  the  War  Industries  Board  and  the  Shipping  Board  sum¬ 
moned  producers  of  manganese,  chromite,  and  pyrite,  and  conferred  with  them 
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in  three  meetings,  each  covering  one  of  the  minerals  mentioned.  Information 
was  sought  as  to  present  and  future  rate  of  production.  The  lack  of  shipping 
and  the  reduction  of  imports  was  explained,  and  the  cooperation  of  producers 
in  a  program  for  maintaining  and  increasing  production  was  sought  and 
obtained.  In  some  cases  each  producer  present  was  asked  in  turn  how  much 
he  could  produce  if  a  cut  in  imports  were  made  as  was  planned,  and  carried 
out. 

(a)  Did  this  constitute  a  specific  request  or  demand  on  the  producer  present 
by  the  War  Industries  and  Shipping  Boards,  so  that  his  claim  comes  within 
the  Act? 

(&)  If  the  producer  present  stated  he  would  do  all  he  could  to  increase  pro¬ 
duction  in  the  district  in  which  he  was  active  and  his  statement  met  the 
approval  of  the  officials  presiding  at  these  meetings,  and  he  went  back  and 
preached  the  doctrine  of  increased  production  to  all  he  met.  did  this  constitute 
a  “  request  or  demand  ”  which  forms  a  valid  basis  for  the  claim  on  the  part 
of  producers  with  whom  a  producer  who  attended  the  meeting  in  Washington 
talked  subsequently? 

A  specific  case  presented  is  that  of  E.  G.  Burnley,  of  Fort  Smith, 
Ark.,  claim  No.  939,  for  losses  alleged  to  have  been  suffered  in  the 
production  of  manganese.  In  his  questionnaire  the  claimant  states 
that  he  was  requested  to  produce  manganese  by  Mr.  Walter  Denni¬ 
son,  who  was  one  of  the  producers  who  attended  the  meeting  of  the 
War  Industries  Board  and  the  Shipping  Board  in  March,  1918. 
The  correspondence  shows  that  a  personal  request  upon  Burnley  was 
made  by  Dennison. 

In  my  opinion  of  June  24,  1919,  after  outlining  the  legislative 
history  of  the  act  of  March  2, 1919,  supra,  I  stated : 

It  is  clear  that  merely  general  solicitation,  appeals  to  the  public,  and  other 
methods  used  to  promote  a  widespread  sentiment  for,  or  encouragement  of, 
the  production  of  these  minerals  by  the  particular  agencies  of  the  Government 
mentioned  in  the  act  do  not  constitute  a  “  request  or  demand  ”  as  those  terms 
were  used  by  Congress.  There  must  have  been  a  specific  request  or  demand 
communicated  personally,  in  some  form,  to  an  individual  who  as  a  consequence 
thereof  produced  or  prepared  to  produce  manganese,  chrome,  pyrite,  and  tungs¬ 
ten.  (See  also  par.  4  of  the  regulations  approved  by  you  March  2,  1919.) 

The  request  or  demand  need  not  necessarily  have  been  written  or  couched 
in  formal  phraseology,  but  it  must  have  been  one  specifically  made  to  the 
present  claimant  for  relief,  possibly  presenting  a  question  of  fact  in  each  par¬ 
ticular  case. 

The  Attorney  General  in  his  opinion  of  July  1,  1919,  ruled: 

No  claim  based  upon  a  general  appeal  or  solicitation  is  authorized  by  it, 
but  to  come  under  the  statute  the  claimant  must  have  been  asked  specifically 
by  either  the  Department  of  the  Interior,  the  War  Industries  Board,  the  War 
Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation  to  pro¬ 
duce  or  prepare  to  produce  one  or  more  of  the  four  named  minerals. 

In  your  inquiry  you  state: 

“Many  claims  have  been  filed  which  appear  to  be  based  upon  an  asserted 
reliance  upon  appeals  to  the  general  public  for  the  production  of  these  minerals 
alleged  to  have  appeared  in  the  newspapers,  etc.” 

As  I  have  stated  above  the  statute  does  not  authorize  the  recognition  of  a 
claim  based  upon  a  general  solicitation  or  appeal.  This  is  apparent  from  the 
provision  itself.  It  is  also  apparent  from  the  history  of  the  enactment  (which 
it  is  unnecessary  to  detail  here)  that  it  was  intentionally  framed  so  as  to 
exclude  such  claims  as  are  referred  to  by  you. 

The  remarks  of  Mr.  Foster,  chairman  of  the  House  Committee  on 
Mines  and  Mining  (Congressional  Record  of  February  25,  1919,  p. 
4468),  may  also  be  incorporated  here: 

No  account  is  taken  of  newspaper  articles  or  of  every  fellow  who  went  out 
and  dug  a  hole  in  the  ground,  but  he  must  be  able  to  show  that  he  really  had 
the  minerals  there — not  a  prospecting  claim,  nothing  of  that  kind,  but  only  the 
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actual  mineral  that  he  went  out  and  secured  for  his  Government  when  his 
Government  asked  him  to  do  it,  when  his  Government  went  to  him  personally 
and  requested  or  demanded  that  he  do  it.  They  sent  for  many  of  these  men 
to  come  to  Washington,  and  they  came  at  their  own  expense,  and  then  appealed 
to  them  to  go  home  and  do  this  work  for  their  Government,  \Vhich  was  vital 
to  the  winning  of  the  war.  ^ 

As  the  matter  is  submitted  to  me  it  is  clear  that  in  March,  1918, 
a  meeting  was  held  between  officials  of  the  War  Industries  Board 
and  the  Shipping  Board,  and  many  of  the  manganese  producers. 
The  producers  present  were  “  requested  or  demanded  ”  to  increase 
production.  Dennison  was  one  of  those  present  and  under  the  state¬ 
ment  of  facts  made  was  authorized  by  such  officials  to  encourage  the 
production  of  this  mineral  in  his  district.  The  present  case  is  not 
one  in  which  such  producer  merely  “preached  the  doctrine  of  in¬ 
creased  production  ”  (the  exact  meaning  of  which  is  not  clear),  but 
one  in  which  he  made  a  specific  individual  request  that  Burnley  pro¬ 
duce  manganese.  The  War  Industries  Board  and  the  Shipping 
Board  had  to  that  extent  constituted  Dennison  their  agent,  and  the 
agent  having  made  a  specific  request  to  Burnley  individually  I  am 
of  the  opinion  that  the  necessary  “request  or  demand”  is  present 
in  this  matter  and  other  like  cases. 

The  papers  are  herewith  returned. 

Cordially  yours, 

Charles  D.  Mahaffie,  Solicitor. 


Department  of  the  Interior, 

Office  of  the  Solicitor, 
Washington,  September  8 , 1919. 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary:  You  have  requested  my  opinion  as  to  a  ques¬ 
tion  arising  in  the  case  of  the  National  Pyrites  &  Copper  Co.,  a  cor¬ 
poration,  Eugene  Fies,  Edmund  H.  Dryer,  and  J.  C.  Pickering,  being 
a  claim  presented  under  the  war  minerals  relief  act  (sec.  5,  act  of 
March  2, 1919, 40  Stat.  1272) ,  claim  No.  5.  The  facts  pertinent  to  the 
inquiry  may  be  outlined  as  follows : 

Prior  to  April  24,  1917,  a  corporation  known  as  the  Alabama 
Sulphur  Ore  &  Copper  Co.  owned  a  tract  of  land  in  Alabama  which 
it  had  mined  for  pyrites.  The  operations  proved  unprofitable  and 
resulted  in  the  failure  of  the  Neal  Bank,  which  had  financed  the 
enterprise.  All  of  the  assets,  etc.,  of  the  Alabama  Sulphur  Ore  & 
Copper  Co.  passed  to  the  Central  Bank  &  Trust  Co.,  the  receiver 
of  the  Neal  Bank. 

Upon  the  date  mentioned  above  the  Central  Bank  &  Trust  Co.  as 
such  receiver  entered  into  an  agreement  with  Eugene  Fies,  giving 
giving  him  an  option  to  purchase  the  land  for  $75,000.  Fies  paid 
$1,000  down,  to  be  credited  on  the  purchase  price  if  the  option  should 
be  exercised.  Under  the  agreement  Fies  could  mine  not  to  exceed 
20,000  tons,  paying  50  cents  royalty  per  ton  upon  the  net  excess  of 
10,000  tons,  also  to  be  credited  on  the  purchase  price.  He  was  to 
pay  the  further  sum,  of  $2,500  within  6  months  and  20  days,  $2,500 
within  9  months  and  20  days,  and  could  purchase  at  any  time  for 
$75,000,  any  prior  payments  to  be  credited. 

38443 — S.  Doc.  224,  70—2 - 8  I 
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Upon  May  14, 1917,  Messrs.  Fies,  Dryer,  and  Pickering  organized  a 
corporation  known  as  the  National  Pyrites  &  Copper  Co.,  with  a  capi¬ 
tal  stock  of  $6,000,  all  of  which  they  took  themselves,  paying  cash. 
The  option  agreement  between  Fies  and  the  receiver  of  the  Neal  Bank 
was  assigned  to  the  National  Pyrites  &  Copper  Co.  After  the  stimu¬ 
lation  by  the  United  States  the  capital  stock  was  increased  to 
$60,000,  $50,000  of  which  was  paid  in  cash  by  the  three  organizers  of 
the  corporation,  the  remaining  $10,000  being  paid  for  by  their  notes. 

Upon  March  4,  1918,  the  National  Pyrites  &  Copper  Co.  entered 
into  an  agreement  for  the  purchase  of  the  land  with  the  receiver  of 
the  Neal  Bank.  Under  this  agreement  the  land  was  to  be  conveyed 
to  the  National  Pyrites  &  Copper  Co.  upon  payment  of  the  further 
sum  of  $69,000  ($3,500  having  already  been  paid  and  $2,500  being 
paid  concurrently  with  the  agreement).  The  $69,000  was  to  be  paid 
as  follows:  $1,000  per  month,  May  14,  1918,  to  November  14,  1918, 
inclusive;  $3,500  per  month,  December  14,  1918,  to  April  14,  1919, 
inclusive ;  and  $44,500  upon  May  14,  1919.  Upon  November  12,  1918, 
the  sum  of  $63,000  was  due  the  receiver  of  the  Neal  Bank  from  the 
National  Pyrites  &  Copper  Co.  under  the  agreement  of  purchase. 
The  title  to  the  land  was  to  be  retained  by  the  receiver  until  full 
payment  should  be  made. 

Within  the  time  limited  by  section  5  of  the  act  of  March  2,  1919, 
supra,  the  National  Pyrites  &  Copper  Co.,  the  corporation,  Eugene 
Fies,  Edmund  H.  Dryer,  and  J.  C.  Pickering,  filed  jointly  a  claim 
for  reimbursement  amounting  to  $188,763.90.  One  of  the  items  of 
this  claim  was  the  unpaid  balance  of  $63,000,  the  claimants  further 
stating  that  they  expected  that  a  reduction  in  that  amount  would 
be  made  for  the  salvage  value  of  the  land,  such  salvage  value  to  be 
fixed  by  the  Secretary  of  the  Interior.  Appended  to  the  claim  there 
was  likewise  a  statement  of  three  personal-injury  suits  pending 
against  the  company  by  two  of  its  employees.  Since  the  submission 
of  the  claim  one  of  these  suits  has  resulted  in  a  judgment  for  $8,000. 

You  have  made  an  award  of  $38,067.49,  in  which,  however,  no 
allowance  has  been  made  for  the  purchase  price  of  the  land  or  be¬ 
cause  of  the  damage  suits.  The  individual  claimants  now  contend 
that  under  such  award  payment  of  the  entire  amount  should  be 
made  solely  to  them  and  exclusive  of  the  corporation,  and  it  is  as  to 
this  contention  that  you  desire  my  opinion. 

The  argument  is  advanced  that  should  payment  here  be  made  to 
the  corporation,  the  money  would  be  immediately  subjected  by  the 
creditors  thereof  to  the  settlement  of  the  very  items  which  have  been 
rejected  in  the  award. 

Assuming  for  the  moment  that  Messrs.  Fies,  Dryer,  and  Pickering 
had  never  organized  a  corporation,  but  had  conducted  all  of  their 
operations  in  their  individual  capacity  and  so  had  entered  into  the 
contract  for  the  purchase  of  the  land  as  individuals;  it  is  clear  that 
after  an  award  had  been  made  to  them  the  money  would  be  their 
personal  property  and  probably  subject  to  the  satisfaction  of  any 
debts  of  whatever  character  outstanding  against  them.  Such  debts 
might  arise  out  of  transactions  wholly  disassociated  from  the  produc¬ 
tion  of  the  minerals  named  in  the  war  minerals  relief  act.  The  fact 
that  the  proceeds  of  an  award  after  the  payment  thereof  by  the 
United  States  may  be  subjected  to  the  payment  of  losses  not  within 
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the  war  minerals  relief  act  is  not  a  sufficient  reason  for  refusing  pay¬ 
ment  to  a  claimant  thereunder. 

Section  5  of  the  act  of  March  2,  1919,  supra,  contains  the  following 
provisions : 

That  the  Secretary  of  the  Interior  he,  and  he  hereby  is,  authorized  to  adjust, 
liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person,  firm,  or 
corporation,  by  reason  of  producing  or  preparing  to  produce,  either  manganese, 
chrome,  pyrites,  or  tungsten.  *  *  * 

The  said  Secretary  shall  make  such  adjustments  and  payments  in  each  case  as 
he  shall  determine  to  be  just  and  equitable :  that  the  decision  of  said  Secretary 
shall  be  conclusive  and  final. 


In  this  case  all  of  the  business  was  done  by  the  corporation  and  not 
by  the  individuals,  from  a  strictly  technical  standpoint,  the  corpora¬ 
tion  here  was  the  producer  of  the  mineral,  and  payment  to  it  alone 
might  be  more  in  harmony  with  the  facts  than  a  payment  to  the  indi¬ 
viduals  alone.  However,  the  claim  was  presented  and  urged  in  the 
name  and  on  behalf  of  all  the  parties,  and  I  think  that  payment  in 
the  joint  names  of  all  is  warranted.  By  such  method  the  rights  of 
all  parties,  the  corporation,  the  individual,  and  the  creditors  of  the 
corporation  and  of  the  individuals  are  protected. 

I  would  accordingly  advise  you  that  the  proper  method  of  payment 
in  this  claim  is  in  the  name  of  all  the  parties  jointly. 

Cordially  yours, 

Charles  D.  Mahaffie,  Solicitor. 


J anuary  4, 1921. 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary  :  My  opinion  has  been  requested  as  to  whether 
there  is  the  necessary  “  request  or  demand ”  present  in  claim  No.  337 
filed  under  the  war  minerals  relief  act,  section  5,  act  of  March  2, 1919 
(40  Stat.  1274),  by  John  P.  Gose  for  losses  alleged  t6  have  been 
incurred  in  the  production  of  manganese  on  a  property  in  Tazewell 
County,  Va. 

Mr.  Gose  states  that  he  received  a  request  or  demand  for  such  pro¬ 
duction  from  Dr.  Thomas  L.  Watson,  State  geologist  of  Virginia,  in 
September,  1917.  A  mimeographed  letter  outlining  the  necessity  of 
the  increased  production  of  manganese  as  a  war  mineral  was  sent  to 
State  geologists,  including  Doctor  Watson,  by  the  Director  of  the 
United  States  Geological  Survey.  The  director’s  report  to  me  of 
December  27,  1920,  discloses,  however,  that  this  mimeographed  letter 
was  issued  not  earlier  than  October  4,  1917,  and  accordingly  it  need 
receive  no  further  consideration  here. 

Doctor  Watson  makes  the  following  statements: 

In  encouraging  Mr.  John  P.  Gose,  of  Tazewell  County,  Va.,  to  develop  any 
manganeses  that  occurred  on  his  property  during  the  war  period;  I  did  so  offi¬ 
cially  as  State  geologist  and  as  an  associate  member  of  the  war  minerals  com¬ 
mittee  of  the  American  Institute  of  Mining  Engineers.  I  was  not  then,  nor  am 
I  now,  a  representative  of  either  the  United  States  Geological  Survey  or  the 
Bureau  of  Mines,  but  during  the  acute  shortage  of  manganese  ore  at  that  time 
I  encouraged  not  only  Mr.  Gose,  but  every  citizen  of  the  State  owning  property 
on  which  manganese  occurred  to  produce  as  quickly  as  possible  as  much  of  the 
ore  as  could  be  gotten  out.  This  matter  was  impressed  upon  me,  as  well  as  other 
State  geologists,  by  representatives  of  the  Department  of  the  Interior. 

*  *  *  I  beg  to  advise  that  during  the  war  period,  when  Government  demand 
for  manganese  was  so  urgent,  I  used  every  possible  effort  as  State  geologist  of 
Virginia  to  speed  up  the  production  of  manganese  in  Virginia  as  a  necessary 
war  mineral. 
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As  State  geologist  I  encouraged  the  development  and  mining  of  manganese  on 
all  properties  where  indications  seemed  favorable.  I  visited  Mr.  Gose's  prop¬ 
erty  in  company  with  him  and  encouraged,  as  far  as  possible,  his  development 
of  the  property,  with  a  view  of  producing  manganese.  Apart  from  my  official 
position  as  State  geologist  of  Virginia,  I  was  an  associate  member  from  the 
American  Institute  of  Mining  Engineers  of  the  war  minerals  committee. 

*  *  *  I  was  one  of  IS  associate  members  appointed  from  the  American 

Institute  of  Mining  Engineers,  several  of  whom  were  State  geologists.  . 

The  Director  of  the  Geological  Survey  reports : 

Doctor  Watson  is  State  geologist  of  Virginia,  which,  prior  to  the  war,  was 
the  leading  State  in  the  production  of  high-grade  manganese  ore.  Accordingly, 
consideration  was  given  to  the  possibilities  of  enlarged  manganese  production 
in  Virginia  as  soon  as  the  United  States  entered  the  war,  and  it  was  evident 
that  production  of  war  minerals  must  be  increased  to  the  limit  in  the  United 
States  in  order  to  free  for  transportation  of  troops,  munitions,  supplies,  etc., 
ships  which  were  at  that  time  in  considerable  numbers  engaged  in  war  mineral 
importation.  As  early  as  April  25,  1917,  Mr.  Hewett,  of  the  Geological  Survey, 
called  upon  Doctor  Watson  at  Charlottesville  and  discussed  with  him  a  program 
for  field  investigations  of  manganese  ores  in  Virginia.  These  investigations 
were  conducted  in  close  operation  with  Doctor  Watson,  and  although  most  of 
the  field  examinations  were  made  by  geologists  of  the  United  States  Geological 
Survey.  Doctor  Watson  took  a  personal  part  in  the  field  as  well  as  responsibility 
for  the  preparation  of  a  portion  of  the  joint  report.  *  *  * 

On  June  20,  1917,  at  the  request  of  Mr.  Hewett,  Doctor  Watson  joined  a  field 
party  at  Waynesboro,  Va.,  where  preliminary  mining  examinations  were  made, 
and  on  June  22  plans  were  orally  arranged  for  cooperation  between  the  Federal 
and  State  surveys  in  the  field  study  of  the  manganese  deposits  along  the  Blue 
Ridge,  part  of  the  field  expense  to  be  borne  by  the  Virginia  Geological  Survey. 
Field  work  was  carried  on  almost  continuously  until  October,  1917,  and  was  re¬ 
sumed  in  the  summer  of  191S.  Relatively  close  contact  with  the  work  was  fur¬ 
ther  maintained  by  Doctor  Watson  through  frequent  visits  to  Washington. 

He  expresses  the  following  opinion  : 

*  *  *  I  am  inclined  to  believe  that  a  State  geologist  working  under  an 
arrangement  for  cooperation  with  the  United  States  Geological  Survey  in  the 

.  examination  of  manganese  deposits  of  his  State  and  in  the  encouragement  of 
a  larger  production  from  such  of  those  deposits  as  might  appear  capable  of 
affording  increased  supplies  of  manganese  is  in  effect  a  representative  of  the 
United  States  Geological  Survey,  though  no  authority  is  expressly  or  formally 
conferred  upon  him.  The  encouragement  of  larger  production  from  important 
and  extensive  deposits  would  under  war  conditions  be  normal  and  to  be  ex¬ 
pected  of  the  State  geologists  whether  or  not  he  is  in  cooperation  with  the  Gov¬ 
ernment,  but  if  cooperating  with  the  Government  with  the  object  of  increasing 
manganese  production  the  fact  and  the  knowledge  of  such  cooperatiqon  nat¬ 
urally  would  give  the  State  officer’s  representation  greater  weight.  There  is 
no  question  as  to  the  moral  and  effective  authorization  of  the  State  geologist 
to  encourage  production  of  war-important  minerals  in  his  State,  and  when 
working  in  cooperation  with  the  United  States  Geological  Survey  this  encour¬ 
agement,  therefore,  is  essentially  in  behalf  of  the  United  States  Geological  Sur¬ 
vey  and  so  of  the  Government. 

The  war  minerals  committee  was  an  organization  of  State  geolo¬ 
gists,  mining  engineers,  and  members  of  the  Bureau  of  Mines  and 
United  States  Geological  Survey  for  the  purpose  of  promoting  the 
production  of  war  minerals.  The  initial  steps  in  its  formation  were 
taken  in  April,  1917,  the  plan  being  presented  by  a  number  of  State 
geologists.  The  State  geologists,  the  American  Institute  of  Mining 
Engineers,  the  Mining  and  Metallurgical  Society  of  America,  the 
Bureau  of  Mines,  and  the  Geological  Survey  were  each  represented 
by  a  member  of  the  committee.  The  committee  was  finally  organized 
and  began  its  work  July  12,  1917,  but  was  not  under  the  control  of 
either  the  United  States  Bureau  of  Mines  or  the  United  States  Geo¬ 
logical  Survey.  It  cooperated,  however,  with  these  two  bureaus  of 
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the  Interior  Department  in  the  discovery  and  exploitation  of  war 
mineral  deposits  and  the  increase  in  the  production  of  such  deposits. 
Doctor  Watson  was  frequently  called  into  consultation  by  it,  and  in 
August,  1917,  was  appointed  by  the  Institute  of  Mining  Engineers 
as  associate  member  of  the  war  minerals  committee. 

Under  all  the  above  facts  it  is  apparent  that  there  was  a  close  and 
effective  cooperation  between  the  Geological  Survey  and  Bureau  of 
Mines  and  Doctor  Watson,  all  for  the  purpose  of  securing  an  in¬ 
creased  production  of  manganese  as  a  war  necessity.  The  situation 
is  analogous  to  that  considered  by  me  in  mv  opinion  of  March  8,  * 
1920  (Claim  No.  782  of  John  H.  Haak) ,  in  which  I  said : ! 

In  the  case  of  United  States  v.  New  York  (150  U.  S.  59S),  involving  the 
activities  of  the  State  of  New  York  in  raising  troops  during  the  Civil  War,  the 
Supreme  Court  stated  at  page  621 : 

“  It  (Congress)  expected  that  each  loyal  State  would,  as  did  New  York,  re¬ 
spond  at  once  in  furtherance  of  the  avowed  purpose  of  Congress,  by  whatever 
force  necessary,  to  maintain  the  rightful  authority  and  existence  of  the  National 
Government.”  ; 

So  here  the  National  Government,  acting  through  the  Department  of  the  In¬ 
terior.  had  a  right  to  expect  that  the  State  of  Oregon  would,  through  its  duly 
constituted  officers,  assist  in  activities  connected  with  the  successful  conduct  of 
the  war.  The  State  officer  construed  the  request  for  cooperation  with  the 
United  States  Geological  Survey  as  authorizing  him  to  request  individuals  to 
increase  the  production  of  chrome  as  a  war  necessity  and  both  parties  acted 
upon  that  construction.  Under  all  the  circumstances  the  Department  of  the 
Interior,  in  effect  adopted  the  State  bureau  as  its  own  agency  as  to  this  subject 
matter,  and  the  action  of  the  State  officer  was  to  that  extent  on  behalf  of  and 
for  the  Federal  Government. 


So  here  the  Department  of  the  Interior  in  effect  adopted  the  State 
geologist  of  Virginia  as  its  own  agent  as  to  this  subject  matter  and 
the  action  of  the  State  officer  was  to  that  extent  on  behalf  of  and  for 
the  Federal  Government. 


I  have  accordingly  to  advise  you  that  the  request  or  demand  made 
in  this  case  by  the  State  geologist  of  Virginia  constitutes  a  request 
or  demand  by  the  Department  of  the  Interior  within  the  meaning  of 
section  5  of  the  act  of  March  2,  1919,  supra. 

Cordially  yours, 

Charles  D.  Mahaffie,  Solicitor. 


Department  of  the  Interior, 

Office  of  the  Solicitor, 

W asMngton,  August  13, 1919. 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary  :  My  opinion  has  been  requested  as  to  whether 
losses  suffered  in  buying  and  selling  certain  minerals  may  be  com¬ 
pensated  under  the  war  minerals  relief  act.  (Sec.  5,  aci  of  March  2, 
1919,  40  Stat.  1272-1274.) 

The  particular  case  submitted  is  that  of  Leo  Huebner,  claim  No. 
840.  Huebner  entered  into  contracts  for  the  purchase  of  the  entire 
output  of  certain  chrome  mines  in  California,  the  ore  to  be  delivered 
in  some  cases  at  the  dump  of  the  mine,  in  others  at  the  nearest  State 
highway.  None  of  the  ore  was  sold,  but  partial  deliveries  were  made 
under  the  different  contracts.  The  ore  is  apparently  now  at  the 
point  of  delivery  but,  it  is  asserted,  has  no  present  value. 
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Question  9  of  the  questionnaire  and  the  answer  thereto  are  as 
follows : 

What  induced  claimant  to  undertake  the  production  of  any  of  the  above- 
mentioned  minerals? 

To  get  out  chrome  for  Government  use  and  make  money. 

Section  5  of  the  act  of  March  2,  1919.  supra,  provides  in  part : 

That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized  to  adjust, 
liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person,  firm, 
or  corporation,  by  reason  of  producing  or  preparing  to  produce  *  *  * 

chrome  *  *  * :  And  provided  further.  That  no  claim  shall  be  allowed  or 
paid  by  said  Secretary  unless  it  shall  appear  to  the  satisfaction  of  the  said 
Secretary  that  the  expenditures  so  made  or  obligations  so  incurred  by  the 
claimant  were  made  in  good  faith  for  or  upon  property  which  contained 
*  *  *  chrome  *  *  * :  And  provided  further.  That  no  claim  shall  be 

paid  unless  it  ishall  appear  to  the  satisfaction  of  said  Secretary  that  moneys 
were  invested  or  obligations  were  incurred  *  *  *  in  a  legitimate  attempt 
to  produce  *  *  *  chrome  *  *  *.  and  that  no  profits  of  any  kind  shall  be 

included  in  the  allowance  of  any  of  said  claims,  and  that  no  investment  for 
merely  speculative  purposes  shall  be  recognized  in  any  manner  by  said  Secre¬ 
tary  *  *  * : :  Provided  f  urther.  That  in  determining  the  net  losses  of  any 

claimant  the  Secretary  of  the  Interior  shall,  among  other  things,  take  into  con¬ 
sideration  and  charge  to  the  claimant  the  then  market  value  of  any  ores  or 
minerals  on  hand  belonging  to  the  claimant,  and  also  the  salvage  or  usable  value 
of  any  machinery  or  other  appliances  which  may  be  claimed  was  purchased  to 
equip  said  mine.  *  *  * 

In  this  case  Huebner  occupied  merely  the  position  of  a  purchaser 
of  the  ore  after  it  had  been  produced  at  the  mine.  The  owner  of 
the  mine  was  the  person  who  produced  or  prepared  to  produce 
chrome.  The  expenditures  of  Huebner  were  not  made  44  for  or  upon 
property  which  contained  *  *  *  chrome  ”  but  simply  in  the 

purchase  of  chrome  ore,  the  same  as  any  other  article  of  commerce. 
Payment  in  this  case  may  also  be  prohibited  by  the  provision  44  that 
no  investment  for  merely  speculative  purposes  shall  be  recognized  in 
any  manner.” 

I  have  accordingly  to  advise  you  that  losses  suffered  in  buying  and 
selling  the  minerals  named  in  the  act  of  March  2.  1919,  supra,  under 
the  circumstances  here  present,  are  not  within  its  purview. 

The  papers  are  herewith  returned. 

Cordially  yours, 

Charles  D.  Mahaffie.  Solicitor. 


Department  of  the  Interior, 

Office  of  the  Solicitor. 

Washimgton.  March  S ,  1920. 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary  :  My  opinion  has  been  requested  as  to  a  ques¬ 
tion  arising  under  the  war  minerals  relief  act,  section  5,  act  of  March 
2,  1919  (40  Stat.  1272-1274),  in  claim  No.  782,  of  John  H.  Haak, 
stated  as  follows: 

In  the  testimony  given  at  Portland,  Oreg..  on  August  4.  1919  (pp.  54,  55.  and 
56  of  the  transcript  of  the  hearings),  Mr.  Haak  stated  that  he  was  requested 
in  February,  1918,  by  Dr.  H.  M.  Parks,  director  of  the  Oregon  Bureau  of  Mines 
and  Geology  to  produce  chrome,  and  Mr.  F.  B.  Caldwell  of  the  United  States 
Bureau  of  Mines  on  June  16.  1918.  If  the  last-named  date  of  request  is 
eliminated  and  the  request  of  Dr.  H.  M.  Parks  is  substituted  it  makes  a  differ¬ 
ence  of  $11,370  in  favor  of  the  claimant. 
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Upon  October  25,  1917,  the  Director  of  the  Geological  Survey  sent 
out  58  similar  letters  to  21  State  geologists,  directors  of  State  mining 
bureaus,  and  37  prominent  active  geologists,  who  were  known  to  be 
familiar  with  deposits  of  chromite  in  the  United  States.  One  of  these 
was  sent  to  Prof.  H.  M.  Parks,  director  of  the  Oregon  Bureau  of 
Mines  and  Geology.  Its  material  portions  may  be  abstracted  as 
follows : 

This  letter  is  a  statement  of  the  situation  in  the  chromite  industry  and  the 
methods  by  which  your  organization,  as  well  as  this  survey,  can  aid  in  bring¬ 
ing  it  to  the  maximum  degree  of  productivity.  If  your  organization  is  not 
already  acquainted  with  the  problems  of  domestic  ore  supply,  I  shall  appre¬ 
ciate  your  close  consideration  of  it. 

*  *  *  *  *  *  j  * 

With  the  difficulties  limiting  the  importation  of  chromite  multiplying  it  is 
necessary  to  exert  every  effort  to  increase  domestic  production  of  chrome  ore 
and  to  this  end  the  hearty  cooperation  of  your  organization  with  the  United 
States  Geological  Survey  is  earnestly  invoked. 

The  problems  of  increasing  production  include  (1)  the  discovery  of  new 
deposits,  (2)  the  extension  of  facilities  for  transportation  into  new  fields,  and 
(3)  the  improvement  and  extension  of  milling  facilities  to  make!  low-grade  ores 
available.  It  is  with  the  first  of  these  problems  that  the  geologist  is  especially 
concerned. 

As  the  first  step  in  the  discovery  and  development  of  chromite  deposits,  it  is 
desirable  that  field  examinations  be  made  of  all  the  partly  known  or  unknown 
chromite  deposits  that  can  be  found  in  the  United  States.  The  deposits  should 
be  visited  by  competent  geologists  and  examined  as  to  character,  composition, 
and  grade  of  the  ore.  with  estimates,  according  to  the  best  judgment  of  the 
observer,  of  the  amount  of  each  grade  in  the  deposit. 

After  outlining  the  field  activities  of  the  Geological  Survey  as  to 
chrome  in  Oregon,  the  letter  continues : 

This  general  statement  indicates  the  ground  covered  in  Oregon  this  summer 
by  this  survey.  It  desires  to  obtain  from  the  Oregon  Bureau  of  Mines  definite 
information  concerning  chrome  deix>sits  which  the  United  States  Geological 
Survey  has  not  examined  this  summer. 

*  *  *  *  *  *  |  • 

Besides  notifying  me  as  to  the  work  of  the  State,  please  offer  any  recom¬ 
mendations  or  suggestions  that  should  lead  to  the  better  organization  of  the 
chromite  work,  a  larger  production  of  the  domestic  ores,  or  better  modes  of  their 
utilization. 

_  j 

The  acting  director  of  the  Oregon  Bureau  of  Mines  and  Geology 
replied  upon  November  8,  1917 : 

Our  bureau,  to  avoid;  duplication,  did  but  little  field  work  upon  chromite 
deposits  and  has  practically  nothing  to  add  to  the  material  secured  by  Professor 
Diller  and  his  assistants.  While  we  realize  that  a  complete  description  of  all 
discovered  outcrops  in  your  hands  would  be  interesting  and  useful  in  many 
ways  to  the  War  Industries  Board,  we  doubt 'whether  much,  if  any,  increase 
in  production  would  result  therefrom,  since  everyone  interested  in  any  way  in 
the  mining  industry  is  keenly  alive  to  the  chances  for  profit  in  mining  chromite 
where  the  difficulties  of  transportation  are  not  too  great.  The  Oregon  Bureau 
of  Mines  and  Geology  has  been  doing  its  bit  by  encouraging  the  extension  of 
facilities  for  transportation  into  new  fields  and  by  attention  devoted  to  the 
milling  of  the  lower-grade  chromite  ores. 

******* 

It  is  our  intention  soon  to  visit  the  principal  mining  centers,  including  those 
where  chromite  is  produced.  We  suggest  that  you  furnish  us  with  a  copy  of 
such  notes  as  you  have  upon  the  several  properties  in  Oregon,  so  that  we  can 
use  the  same  and  add  to  them ;  the  additional  information  secured  on  this  trip 
will  be  sent  to  you. 

Up  to  the  limit  of  our  ability  we  will  gladly  cooperate  with  you  in  this  work. 
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The  director  of  the  Oregon  Bureau  of  Mines  and  Geology  states 
that  he  considered  this  correspondence,  which  he  showed  to  Mr.  Haak, 
as  his  authority  for  encouraging  chrome  development. 

In  my  opinion  of  June  24,  1919.  the  proper  construction  to  be 
placed  upon  the  words  “  request  or  demand  ”  as  used  in  section  5  of 
the  act  of  March  2,  1919,  supra,  was  considered.  The  legislative  his¬ 
tory  of  the  act  was  there  outlined,  and  the  following  remarks  made  by 
a  member  of  the  congressional  committee  of  the  conference  may  well 
be  requoted : 

On  the  other  hand,  where  the  Government  or  any  of  its  agents  in  charge  of 
the  prosecution  of  the  war,  or  in  preparing  the  means  for  the  prosecution  of  the 
war,  induced  men  to  invest  their  money  and  produce  these  materials,  the  claims 
of  these  producers  are  just  as  legitimate  as  the  claims  of  any  other  producers, 
and  that  class  of  producers  should  be  cared  for. 

*  *  j  •  *  •  *  • 

Some  men  were  called  upon  to  furnish  ores  or  minerals  of  different  kinds. 
They  were  called  upon  by  the  Department  of  the  Interior,  by  the  Shipping 
Board,  by  the  War  Trade  Board,  by  the  War  Industries  Board,  and  by  the 
Emergency  Fleet  Corporation. 

*  * ;  •  *  *  *  * 

But  men  did  not  refuse.  They  responded  to  the  request  of  the  legally  consti¬ 
tuted  agencies  of  their  Government,  invested  their  money,  and  produced  the 
goods,  and  I  believe  that  the  Government  thereby  incurred  a  moral  obligation 
that  it  should  now  meet. 

My  conclusion  was  that  “  there  must  have  been  a  specific  request  or 
demand  communicated  personally,  in  some  form,  to  an  individual  who 
as  a  consequence  thereof  produced  or  prepared  to  produce  manganese, 
chrome,  pvrite,  and  tungsten.”  This  is  in  harmony  with  the  Attorney 
General’s  opinion  of  July  1, 1919. 

In  the  present  case  the  request  was  a  specific  one  communicated  per¬ 
sonally  to  Mr.  Haak.  The  question  presented  is  whether  it  was  a 
request  or  demand  by  the  Government  through  the  Department  of  the 
Interior,  one  of  the  agencies  named  in  the  law. 

From  the  correspondence  submitted  it  is  clear  that  the  Director  of 
the  Geological  Survey  desired  the  cooperation  of  the  Oregon  Bureau 
of  Mines  and  Geology  in  effecting  an  increase  in  the  production  of 
chrome.  The  Nation  was  at  war  and  an  increased  production  of 
that  mineral  was  a  war  necessity.  In  the  case  of  United  States  v. 
New  York  (160  U.  S.  598),  involving  the  activities  of  the  State  of 
New  York  in  raising  troops  during  the  Civil  War,  the  Supreme 
Court  stated  at  page  621 : 

It  (Congress)  expected  that  each  loyal  State  would,  as  did  New  York, 
respond  at  once  in  furtherance  of  the  avowed  purpose  of  Congress,  by  whatever 
force  necessary,  to  maintain  the  rightful  authority  and  existence  of  the  National 
Government. 

So  here  the  National  Government,  acting  through  the  Department 
of  the  Interior,  had  a  right  to  expect  that  the  State  of  Oregon  would, 
through  its  duly  constituted  officers,  assist  in  activities  connected  with 
the  successful  conduct  of  the  war.  The  State  officer  construed  the 
request  for  cooperation  with  the  United  States  Geological  Survey  as 
authorizing  him  to  request  individuals  to  increase  the  production  of 
chrome  as  a  war  necessity  and  both  parties  acted  upon  that  construc¬ 
tion.  Under  all  the  circumstances  the  Department  of  the  Interior, 
in  effect,  adopted  the  State  bureau  as  its  own  agency  as  to  this  subject 
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matter,  and  the  action  of  the  State  officer  was  to  that  extent  on 
behalf  of  and  for  the  Federal  Government. 

I  have  accordingly  to  advise  you  that  the  request  or  demand  made 
in  this  case  by  the  Director  of  the  Oregon  Bureau  of  Mines  and 
Geology  constitutes  a  request  or  demand  by  the  Department  of  the 
Interior  within  the  meaning  of  section  5  of  the  act  of  March  2,  1919, 
supra. 

Cordially  yours, 

Charles  D.  Mahaffie,  Solicitor. 

October  31,  1923. 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary  :  The  Anaconda  Copper  Mining  Co.  filed  on 
October  18,  1923,  the  following  petition : 

In  the  Department  of  the  Interior  of  the  United  States  of  America ,  before  the 

Honorable  Secretary  of  the  Interior.  In  the  matter  of  the  claim  of  the 

Anaconda  Copper  Minins  Co.,  under  the  act  of  Congress  approved  March  2. 

1919,  and  the  acts  amendatory  thereof.  Said  act  being  commonly  known  as 

the  war  minerals  relief  act. 

The  Anaconda  Copper  Mining  Co.,  claimant,  presents  to  the  honorable  Secre¬ 
tary  of  the  Interior  that  the  above  styled  claim  was  duly  filed  under  the 
provisions  of  the  war  minerals  relief  act  and  the  amendments  ^thereto; 

That  thereafter,  the  War  Minerals  Relief  Commission,  as  then  constituted, 
requested  the  Solicitor  of  the  Department  of  the  Interior  to  ddvise  the  said 
War  Minerals  Relief  Commission  as  to  whether  or  not  a  claim  for  net 
losses  incurred  in  the  production  of  ferromanganese  could  be  paid  under  the 
provisions  of  the  aforesaid  relief  act ; 

That  the  then  Solicitor  of  the  Interior,  in  a  written  opinion,  held  that  ferro¬ 
manganese  did  not  come  within  the  act  whereby  war  minerals  relief  claims 
were  to  be  paid ; 

That  the  then  Secretary  of  the  Interior  transmitted  the  said  opinion  of  the 
Solicitor  of  the  Interior  to  the  Department  of  Justice  of  the  United  States, 
with  a  request  that  the  Attorney  General  review  the  same  and  render  an 
opinion  to  the  Secretary  of  the  Interior  upon  the  legal  question  involved: 

That  thereafter  an  opinion  was  rendered  by  the  Department  of  Justice, 
signed  by  the  then  Acting  Attorney  General,  affirming  the  opinion  rendered  by 
the  said  Solicitor  of  the  Interior ;  j 

That  the  opinion  of  the  Acting  Attorney  General  was  rendered  upon  the 
abstract  question  of  law  as  to  whether  or  not  ferromanganese  came  within  the 
relief  act;  ! 

That  no  consideration  was  given  to  the  evidence  contained  pi  the  record  of 
the  claim  as  then  constituted ; 

That  while  the  question  submitted  to  the  Department  of  Justice  was,  strictly 
speaking,  a  legal  one,  because  it  involved  the  construction  of  a  statute,  yet  its 
determination  was  dependent  entirely  upon  metallurgical  facts,  none  of  which 
were  taken  cognizance  of  in  the  rendition  of  the  opinion ; 

That  since  the  time  of  the  rendition  of  the  opinion  by  the  Department  of 
Justice  the  Congress  of  the  United  States  passed  an  amendment  to  the  aforesaid 
act  providing  for  a  review  of  all  the  war-minerals  relief  claims  theretofore  con¬ 
sidered  by  the  War  Minerals  Relief  Commission ; 

That  in  accordance  therewith  claimant  has  renewed  its  claim  to  the  honorable 
Secretary  of  the  Interior  for  reconsideration  and  payment  and  has  filed  with  the 
honorable  commissioner  of  the  war  minerals  relief  much  new  evidence  in  the 
form  of  affidavits  bearing  upon  the  metallurgical  question  aforesaid,  so  that  a 
complete  record  of  the  evidence  now  exists ;  j 

That  a  summary  of  the  facts  contained  in  said  record  is  as  follows : 

“  In  the  early  part  of  the  year  191S  the  claimant,  the  Anaconda  Copper 
Mining  Co.,  was  operating  under  lease  the  Emma  mine  for  the  production  of 
gold,  silver,  and  zinc;  in  addition  to  said  minerals,  said  mine  contained  large 
quantities  of  carborate  of  manganese  ore;  at  the  personal  request  and 
solicitation  of  Mr.  Bernard  M.  Baruch,  chairman  of  the  War  Industries  Board, 
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claimant  constructed  a  concentration  plant  for  the  purpose  of  concentrating  the 
carbonate  of  manganese  ore  contained  in  said  mine  into  the  form  of  ferro¬ 
manganese;  the  operations  of  the  claimant  in  the  production  of  said  ferro¬ 
manganese  consisted  in  taking  the  carbonate  of  manganese  ore  from  said 
mine  and  putting  it  through  a  thermal  process  which  resulted  in  a  removal 
of  the  oxygen  and  silica  and  other  impurities  in  the  ore  and  the  concentration 
of  the  manganese  into  a  much  higher  percentage,  approximately  7S  per  cent 
to  SO  per  cent  pure ;  the  effect  of  the  concentration  increases  the  percentage 
of  manganese  and  puts  it  in  the  necessary  form  for  steel  making;  this  process 
by  which  manganese  in  its  form  as  found  in  the  ores  is  changed  into  the  form 
of  ferromanganese  is  an  essential  and  absolutely  necessary  step  in  the  produc¬ 
tion  of  manganese  for  the  making  of  steel ;  the  operation  of  the  claimant  in  the 
production  of  ferromanganese  was  a  continuous  one,  beginning  with  the  mining 
of  the  carbonate  of  manganese  ore  from  the  mine  and  ending  in  the  concentra¬ 
tion  of  the  same  into  ferromanganese ;  the  term  ‘  manganese  ’  is  generic  and 
includes  ferromanganese,  speigeleisen,  oxide  of  manganese  ore,  and  carbonate  of 
manganese  ore ;  the  term  *  manganese  ’  is  understood  by  those  engaged  in  the 
iron  industries  and  by  all  metallurgists  to  mean  ferromanganese  unless  one  of 
the  other  forms  is  specifically  mentioned;  in  the  making  of  steel  the  use  of 
oxide  of  manganese  ore,  or  carbonate  of  manganese  ore,  does  not  accomplish 
the  desired  results ;  it  is  necessary  to  use  manganese  in  its  concentrated  form 
deprived  of  its  oxygen  and  impurities;  in  the  steel  industries  and  all  other 
metallurgical  industries  where  the  word  ‘  manganese  ’  is  used,  it  refers  to  the 
product  of  manganese  ore  known  as  ferromanganese.” 

It  is  apparent  from  the  above  facts,  all  of  which  are  stated  fully  and  in 
detail  in  the  evidence  contained  in  the  record  of  this  claim,  that  the  conclusion 
of  fact  of  the  Solicitor  of  the  Interior  as  set  out  in  his  opinion,  to  wit :  “  That 
the  term  ‘manganese’  as  ordinarily  used  does  not  include  ferromanganse,”  is 
not  sustained  by  the  facts  and  is  in  variance  with  the  knowledge  and  experience 
of  all  metallurgists. 

The  same  is  true  of  the  conclusion  of  fact  drawn  by  the  Acting  Attorney 
General  in  his  opinion. 

The  evidence  in  the  record  in  this  case  conclusively  shows  that  not  only  does 
the  term  “manganese”  include  ferromanganese,  but  in  the  absence  of  other 
specific  designation  means  ferromanganese. 

It  is  evident,  as  above  set  out,  that  the  opinion  of  the  Acting  Attorney 
General  was  rendered  -without  consideration  of  the  material  facts  contained  in 
the  record  of  this  claim. 

Wherefore,  claimant  respectfully  asks  for  a  reconsideration  of  the  facts  as 
found  in  the  record  of  this  claim,  together  with  the  application  of  the  law 
thereto,  and  that  upon  final  consideration  of  all  the  facts  and  law  compensation 
be  awarded  this  claimant  in  such  amount  as  is  found  it  is  justly  entitled  to. 

The  Anaconda  Copper  Mining  Co., 
By  W.  H.  Miller, 

Attorney  for  Claimant. 

This  petition  alleges  that  the  claimant,  the  Anaconda  Copper  Min¬ 
ing  Co.,  “  hks  filed  with  the  honorable  commissioner  of  the  war 
minerals  relief  much  new  evidence  in  the  form  of  affidavits  bearing 
upon  the  metallurgical  question  aforesaid,  so  that  a  complete  record 
of  the  evidence  now  exists,”  and  that  a  summary  of  the  facts  con¬ 
tained  in  said  record  is  as  follows : 

In  the  early  part  of  the  year  1918  the  claimant,  the  Anaconda  Copper  Mining 
Co.,  was  operating  under  lease  the  Emma  Mine  for  the  production  of  gold,  sil¬ 
ver,  and  zinc;  in  addition  to  said  minerals,  said  mine  contained  large  quantities 
of  carbonate  of  manganese  ore ;  at  the  personal  request  and  solicitation  of  Mr. 
Bernard  M.  Baruch,  chairman  of  the  War  Industries  Board,  claimant  con¬ 
structed  a  concentration  plant  for  the  purpose  of  concentrating  the  carbonate 
of  manganese  ore,  contained  in  said  mine,  into  the  form  of  ferromanganese; 
the  operations  of  the  claimant,  in  the  production  of  said  ferromanganese,  con¬ 
sisted  in  taking  the  carbonate  of  manganese  ore  from  said  mine  and  putting 
it  through  a  thermal  process  which  resulted  in  a  removal  of  the  oxygen  and 
silica  and  other  impurities  in  the  ore  and  the  concentration  of  the  manganese 
into  a  much  higher  percentage,  approximately  78  per  cent  to  80  per  cent  pure ; 
the  effect  of  the  concentration  increases  the  percentage  of  manganese  and  puts 
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it  in  the  necessary  form  for  steel  making ;  this  process  by  which  manganese,  in 
its  form  as  found  in  the  ores,  is  changed  into  the  form  of  ferromanganese  is  an 
essential  and  absolutely  necessary  step  in  the  production  of  manganese  for  the 
making  of  steel;  the  operation  of  the  claimant  in  the  production  ,of  ferro¬ 
manganese  was  a  continuous  one,  beginning  with  the  mining  of  the  carbonate 
of  manganese  ore  from  the  mine  and  ending  in  the  concentration  of  the 
same  into  ferromanganese;  the  term  “manganese”  is  generic  and  includes 
ferromanganese,  speigeleisen,  oxide  of  manganese  ore,  and  carbonate  of  man¬ 
ganese  ore ;  the  term  “  manganese  ”  is  understood,  by  those  engaged  in  the 
iron  industries  and  by  all  metallurgists,  to  mean  ferromanganese  unless  one  of 
rhe  other  forms  is  specifically  mentioned;  in  the  making  of  steel  the  use  of 
oxide  of  manganese  ore,  or  carbonate  of  manganese  ore,  does  not  accomplish  the 
desired  results;  it  is  necessary  to  use  manganese  in  its  concentrated  form  de¬ 
prived  of  its  oxygen  and  impurities;  in  the  steel  industries  and  all  other 
metallurgical  industries  where  the  word  manganese  is  used,  it  refers  to  the 
product  of  manganese  ore  known  as  ferromanganese. 

My  opinion  is  asked  as  to  whether  the  facts  set  forth  in  the  state¬ 
ment  herewith  copied  from  the  petition  of  the  Anaconda  Copper 
Mining  Co.,  which  statement  is  alleged  by  the  petitioner  to  be  a  sum¬ 
mary  of  the  facts  contained  in  the  “  complete  record  of  the  evidence,” 
if  established  by  the  evidence,  bring  the  claim  of  the  Anaconda  Cop¬ 
per  Mining  Co.,  under  and  within  the  meaning  of  section  5  of 
the  act  of  March  2,  1919  (40  Stat.  1272),  and  of  the  amendatory  act 
of  November  23,  1921  (42  Stat.  322),  commonly  referred  to  as  the 
war  minerals  relief  acts.  This  summary  shows  that  the— 

*  *  *  claimant  constructed  a  concentration  plant  for  the  purpose  of  con¬ 

centrating  the  carbonate  of  manganese  ore,  contained  in  said  mine,  into  the 
form  of  ferromanganese,  the  operations  of  the  claimant  in  the  production  of  said 
ferromanganese,  consisted  in  taking  the  carbonate  of  manganese  ore  from  said 
mine  and  putting  it  through  a  thermal  process  which  resulted  in  a  removal  of 
the  oxygen  and  silica  and  other  impurities  in  the  ore  and  the  concentration 
of  the  manganese  into  a  much  higher  percentage,  approximately  78  to  SO 
per  cent  pure;  the  effect  of  the  concentration  increases  the  percentage  of 
manganese  and  puts  it  in  the  necessary  form  for  steel  making;  this  process 
by  which  manganese,  in  its  form  as  found  in  the  ores,  is  changed  into  the  form 
of  ferromanganese  is  an  essential  and  absolutely  necessary  step;  in  the  produc¬ 
tion  of  manganese  for  the  making  of  steel ;  the  operation  of  the  claimant  in  the 
production  of  ferromanganese  was  a  continuous  one,  beginning  with  the  mining 
of  the  carbonate  of  manganese  ore  from  the  mine  and  ending  in  the  concentration 
of  the  same  into  ferromanganese. 

Under  date  of  August  12,  1919,  former  Solicitor  Mahaffie  ren¬ 
dered  the  following  opinion  to  the  Secretary  of  the  Interior : 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary  :  My  opinion  has  been  requested  upon  i  the  following 
question  arising  under  the  war  minerals  relief  act  (sec.  5,  act  of  March  2, 
1919,  40  Stat.  1272-1274)  : 

“Are  blast  furnaces  and  other  metallurgical  plants  producing  ferromanganese, 
spiegeleisen,  ferrotungsten  and  other  ferrol-alloys  included  under  this  act  to 
be  regarded  as  producers  of  the  metals  mentioned  in  the  act? 

“  One  very  important  case  was  that  of  the  Anaconda  Copper  Mining  Co., 
which  put  up  a  ferromanganese  plant.  Most  of  the  ferro-alloy  makers  received 
no  request  or  demand,  but  in  the  Anaconda  claim  they  had  very  strong  urging 
from  Mr.  Baruch,  chairman  of  the  War  Industries  Board,  as  Mr.  Baruch  has 
himself  testified.” 

The  claim  of  the  Anaconda  Copper  Mining  Co.  is  “  in  the  sum  of  $561,346.62 
for  relief  for  losses  sustained  by  the  Anaconda  Co.  in  producing  and  preparing 
to  produce  manganese  in  the  form  of  ferromanganese,  an  intermediate  metal¬ 
lurgical  product  of  manganese.” 

The  claim  contains  the  following  statements : 

“  Prior  to  the  year  1917.  the  Anaconda  Co.  entered  into  the  operation  of  a 
mine,  known  as  the  Emma  Mine,  at  Butte,  Mont.,  under  a  lease  from  a  corpora¬ 
tion  known  as  the  Butte  Copper  &  Zinc  Co.,  the  owner  thereof.  The  property 
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was  mainly  valuable  for  ores  containing  zinc,  lead,  and  other  metals,  and  con¬ 
siderable  quantities  of  such  zinc  ores  were  being  mined  from  the  said  property. 
Considerable  bodies  of  manganese  ores,  the  manganese  being  in  the  form  of  a 
carbonate,  were  encountered  in  said  Emma  mine,  the  grade  of  ore  running 
from  a  maximum  of  3 S  per  cent  to  lower  percentages. 

******* 

“  Under  the  processes  in  general  use  for  making  steel  the  manganese  ores  are 
put  through  metallurgical  processes  by  which  the  managanese  is  made  into 
an  intermediate  product  called  ferromanganese,  the  percentage  of  manganese 
therein  being  much  higher  than  in  the  ores,  the  ferromanganese  product  run¬ 
ning  from  70  to  SO  per  cent  ip  manganese. 

******* 

“  The  plant  was  planned  for  the  capacity  of  five  electric  furnaces  with  a 
capacity  each  of  15  tons  per  day  of  approximately  SO  per  cent  ferromanganese. 
******* 

“Under  an  arrangement  with  the  Butte  Copper  &  Zinc  Co.,  the  owner  of 
said  Emma  mine,  for  the  purchase  of  the  necessary  ores,  manganese  ores  were 
produced  from  the  said  property  and  shipped  to  Great  Falls  and  treated  in 
the  plan*  there. 

******* 

“  Under  all  of  these  circumstances,  the  company  feels  that  the  situation  has 
been  such  as  to  create  a  clear  moral  obligation  on  the  part  of  the  Government 
to  protect  this  company  in  its  loss.  The  case  we  submit  is  one  clearly  coming 
within  both  the  spirit  and  letter  of  the  act  of  Congress  approved  March  2. 
1919.  under  which  your  honorable  board  was  created.  The  mineral  produced 
is  within  the  terms  of  the  act  of  March  2,  1919,  and  also  that  of  the  prior  act 
approved  October  5,  191S.  and  above  referred  to.  The  claim  is  based  upon  a 
net  loss  suffered  by  reason  of  producing  and  preparing  to  produce  manganese, 
and  the  expenditures  were  made  and  the  obligations  incurred  in  good  faith 
and  resulted  in  an  ability  to  produce  and  in  the  production  of  manganese  in 
the  form  of  ferromanganese  in  sufficient  quantities  to  be  of  large  commercial 
importance.  The  money  involved  was  invested  and  the  obligations  incurred 
within  the  period  defined  in  the  act  of  Congress  and  in  a  legitimate  attempt 
to  produce  manganese  for  the  needs  of  the  Nation  in  the  prosecution  of  the 
war.” 

The  company’s  reply  to  questions  12  and  13  of  the  questionnaire  stated : 

“  The  ferromanganese  plant,  upon  which  this  claim  is  based,  was  planned 
in  order  to  concentrate  or  treat  the  said  manganese  ores  from  the  said  Emma 
mine,  so  as  to  reduce  the  same  to  the  form  of  ferromanganese  and  thus  increase 
the  percentage  of  manganese  from  about  3(5  per  cent  in  the  ores  to  approximately 
SO  per  cent  inv  the  ferromanganese.  *  *  * 

“  Before  the  ferromanganese  plant  of  this  company  began  operations  a  basis 
for  payment  for  the  necessary  manganese  ores  from  said  Emma  mine  was 
reached  between  said  Anaconda  Copper  Mining  Co.  and  the  said  Butte  Copper 
&  Zinc  Co.,  and  the  ores  used  in  said  plant  were  settled  for  on  the  basis  of 
said  agreement,  which  was  substantially  upon  the  same  basis  and  rate  as  were 
being  paid  by  the  steel  plants  in  the  East  under  the  scale  fixed  by  the  War 
Industries  Board.” 

The  act  of  March  2,  1919,  supra,  provides  in  part : 

“  That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized  to 
adjust,  liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person, 
firm,  or  corporation  by  reason  of  producing  or  preparing  to  produce  either 
manganese,  chrome,  pyrites,  or  tungsten.  *  *  *  said  minerals  being  enu¬ 
merated  in  the  act  of  Congress  approved  October  5.  191 S.  *  *  *  And 

provided  furtjher,  That  no  claim  shall  be  allowed  or  paid  by  said  Secretary 

unless  it  shall  appear  to  the  satisfaction  of  the  said  Secretary  that  the 
expenditures  so  made  were  made  in  good  faith  for  or  upon  property  which 
contain  either  manganese,  chrome,  pyrites,  or  tungsten  in  sufficient  quan¬ 
tities  to  be  of  commercial  importance:  And  provided  further ,  That  no  claim 

shall  be  paid  unless  it  shall  appear  to  the  satisfaction  of  the  said  Secretary 

that  moneys  were  invested  or  obligations  w*ere  incurred  *  *  *  in  a  legi¬ 

timate  attempt  to  produce  either  maganese,  chrome,  pyrites,  or  tungsten 
*  *  * :  provided  further,  That  in  determining  the  net  losses  of  any  claimant 

the  Secretary  of  the  Interior  shall,  among  other  things,  take  into  consideration 
and  charge  to  the  claimant  the  then  market  value  of  any  ores  or  minerals  on 
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hand  belonging  to  the  claimant  and  also  the  salvage  or  usable  value  of 
any  machinery  or  other  appliances  which  it  may  be  claimed  were  purchased 
to  e<iuip  said  mine  *  * 

Section  1  of  the  act  of  October  5.  191S  (40  Stat.  100S),  provided  : 

“  That  by  reason  of  the  existence  of  a  state  of  war,  it  is  essential  to  the 
national  security  and  defense,  and  to  the  successful  prosecution  of  the  war,  and 
for  the  support  and  maintenance  of  the  Army  and  Navy,  to  provide  for  an 
adequate  and  increased  supply,  to  facilitate  the  production,  and  to  provide  for 
an  equitable,  economical,  and  better  distribution  of  the  following-named  mineral 
substances  and  ores,  minerals,  intermediate  metallurgical  products,  metals, 
alloys,  and  chemical  compounds  thereof,  to  wit :  *  *  *  manganese  *  * 

To  illustrate  the  meaning  of  the  terms  “  manganese  ”  and  “  ferromanganese  ” 
reference  is  made  to  several  scientific  authorities : 

International  Correspondence  School  reference  library  (gas  engines,  ore 
dressing  and  milling,  chemistry)  : 

“  Manganese  occurs  abundantly  in  nature,  but  not  in  the  free  state.  The 
principal  manganese  minerals  important  as  ores  are  braunite  *  *  *. 

The  principal  use  of  manganese  is  in  the  manufacture  of  manganese  steel.  It 
is  used  for  this  purpose  in  the  form  of  the  alloys  *  *  *  spiegeleisen  (which 

may  contain  20  per  cent  of  manganese)  and  ferromanganese  (which  may  con¬ 
tain  from  20  to  90  per  cent  of  manganese  and  a  high  percentage  of  carbon). 
Ferromanganese  is  divided  into  two  grades — low  ferro,  containing  from  20  to 
tiO  per  cent  of  manganese,  and  high  ferro,  containing  from  60  to  90  per  cent  of 
manganese.  The  standard  ferromanganese  contains  about  80  per  cent  of  man¬ 
ganese.  (Elementary  Inorganic  Chemistry,  pt.  3,  pp.  2S-29.)” 

In  an  article  upon  Manganese  and  Manganiferous  Ores,  by  D.  F.  Hewett  (Min¬ 
eral  Resources  of  the  United  States,  1915,  H.  Doc.  2133,  64th  Cong.,  2d  sess.). 
these  observations  are  made: 

“  The  year  1915  was  eventful  in  the  manganese  industry  of  the  United  States. 
There  has  been  great  increase  in  the  production  of  each  variety  of  ores, 
although  the  total  quantity  is  still  far  below  the  country’s  need.  New  deposits 
that  may  become  important  sources  of  production  have  been  explored  in  several 
States  and  old  mines  have  been  reopened.  In  the  manganese-alloy  industry 
several  new  producers  of  ferromanganese  have  entered  the  field  and  several 
companies  that  have  not  attempted  to  make  alloys  for  some  years  have  again 
become  producers. 

*  *  *  *  *  *  * 

“  Commercial  manganese  ores  are  those  which  contain  at  least  35  per  cent 
manganese  and  otherwise  conform  to  the  specifications  of  the  trade  in  which 
they  are  used.  About  90  per  cent  of  the  manganese  ore  consumed  in  the  United 
States  is  converted  into  ferromanganese  which  contains  about  80  per  cent 
manganese. 

*  *  *  *  *  *  * 

“As  the  manufacture  of  the  manganese  alloys,  ferromanganese  and  spiegel¬ 
eisen  is  a  well-established  industry  in  which  a  large  quantity  of  ore  is  used 
every  year,  the  market  for  ores  adapted  to  this  use  is  relatively  stable,  but  it 
fluctuates  with  the  consumption  of  steel.  *  *  * 

“  The  value  of  the  manganese  ore  used  in  the  manufacture  of  ferromanganese 
in  the  United  States  corresponds  approximately,  under  normal  conditions,  with 
the  prices  in  the  English  *  *  *  markets  *  * 

In  Uses  of  Manganese  Other  Than  for  Steel  Making  (Minerals  Investigations 
Series,  No.  16,  Bureau  of  Mines),  Mr.  W.  C.  Phalen  remarks: 

“  The  principal  use  of  manganese  ore  aside  from  its  application  in  the  steel 
industry  in  the  form  of  ferromanganese  and  spiegeleisen  is  as  an  oxidizing 
agent.  It  is  so  used  principally  in  the  manufacture  of  dry  cells,  as  a  decolorizer 
in  certain  kinds  of  glass,  and  as  a  drier  in  oils,  paints,  and  varnishes.  The  ore 
is  also  used  directly  or  indirectly  in  the  manufacture  of  various  manganese 
chemicals.” 

“  The  above  scientific  authorities  show  that  the  term  ‘  manganese  ’  embraces 
the  manganese  ore  which  is  used  in  commerce  and  manufacture  for  various 
purposes.  Ferromanganese  is  the  result  of  smelting  and  is  an  alloy  into  the 
manufacture  of  which  the  crude  manganese  ore  enters.  There  is  a  well-defined 
distinction,  therefore,  between  manganese  and  ferromanganese,  and  this  was 
recognized  in  the  act  of  October  5,  1918.  quoted  above,  since  it  speaks  of 
*  manganese  ’  as  a  mineral  substance,  ore,  or  mineral,  and  ‘  intermediate  metal¬ 
lurgical  products,  metals,  alloys,  and  chemical  compounds  thereof.’ 
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“The  act  of  March  2,  1919,  supra,  provides  for  the  payment  of  losses  in 
producing  manganese,  which  term,  as  ordinarily  used,  does  not  include  ferro¬ 
manganese.  The  losses  must  have  been  ‘  for  or  upon  property  which  contained 
either  manganese  *  *  *  ’  and  the  last  part  of  the  act  speaks  of  ‘  machinery 

or  other  appliances  which  may  be  claimed  was  purchased  to  equip  said  mine/  '* 

The  production  of  manganese,  therefore,  ceased  in  this  case  when  the  crude 
ore  was  produced  from  the  mine,  and  the  smelting  of  it  at  the  plant  in  Great 
Falls  was  a  manufacturing  or  commercial  process  occurring  after  the  process 
of  mining  had  been  completed.  Under  the  public  land  laws  relating  to  mineral 
lands  this  department  has  recognized  the  distinction  sought  to  be  conveyed. 
Concerning  a  stamp  mill.  Secretary  Garfield  said  in  Monster  Lode  Mining 
Claim  (35  L.  D.  493)  at  page  495 : 

“  The  only  purpose  which  the  mill  can  serve  is  in  treating  the  mineral¬ 
bearing  rock  after  it  has  been  mined  from  the  claim.  A  stamp  mill  has  no 
connection  with  the  operation  of  extracting  mineral  from  the  ground,  but  its 
function  begins  only  when  the  process  of  mining  has  ceased.” 

A  smelter  is  in  the  same  category  as  a  stamp  mill  (Fargo  Group  No.  2  Lode 
Claims,  37  L.  D.  404-407). 

In  my  judgment,  therefore,  blast  furnaces  and  other  metallurgical  plants 
similar  to  that  of  the  Anaconda  Copper  Mining  Co.,  producing  ferromanganese, 
can  not  be  regarded  as  producers  of  manganese  under  the  act  of  March  2.  1919. 
This  view  is  without  prejudice  to  any  part  of  this  particular  claim  as  may 
embrace  losses  in  the  production  of  the  manganese  ore  itself. 

The  papers  are  herewith  returned. 

Cordially  yours. 


Chari.es  D.  Mahaffie,  Solicitor. 


After  the  rendition  of  the  opinion  by  former  Solicitor  Mahaffie, 
and  on  September  3,  1919,  Acting  Attorney  General  Ames  rendered 
to  the  Secretary  of  the  Interior  the  following  opinion: 

Department  of  Justice. 

Washington,  September  3 ,  1919. 

Sir:  in  your  letter  of  August  12  you  request  an  opinion  as  to  whether  a 
claim  for  losses  suffered  in  the  installment  and  operation  of  a  ferromanganese 
plant  may  be  allowed  under  section  5  of  the  act  of  March  2,  1919.  entitled 
“An  act  to  provide  relief  in  cases  of  contract  connected  with  the  prosecution  of 
the  war,  and  for  other  purposes.”  You  inclose  a  copy  of  an  opinion  by  the 
Solicitor  of  the  Interior  Department  on  the  claim  of  the  Anaconda  Copper 
Mining  Co.  for  the  sum  of  $561,346.62  for  losses  sustained  in  producing  and 
preparing  to  produce  ferromanganese. 

The  pertinent  parts  of  the  act  of  March  2,  1919  (40  Stat.  1272,  1274,  1275), 
read : 

“  Sec.  5.  That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized 
to  adjust,  liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person 
firm,  or  corporation  by  reason  of  producing  or  preparing  to  produce  eithei 
manganese,  chrome,  pyrites,  or  tungsten  in  compliance  with  the  request  or 
demand  of  the  Department  of  the  Interior,  the  War  Industries  Board,  the  War 
Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation  to  supply 
the  urgent  needs  of  the  Nation  in  the  prosecution  of  the  war;  said  minerals 
being  enumerated  in  the  act  of  Congress  approved  October  5,  191S,  entitled 
‘An  act  to  provide  further  for  the  national  security  and  defense  by  encouraging 
the  production,  conserving  the  supply,  and  controlling  the  distribution  of  those 
ores,  metals,  and  minerals  which  have  formerly  been  largely  imported,  or  of 
which  there  is  or  may  be  an  inadequate  supply. 

******* 

“ And  provided  further,  That  no  claim  shall  be  allowed  or  paid  by  said  Secre¬ 
tary  unless  it  shall  appear  to  the  satisfaction  of  the  said  Secretary  that  the 
expenditures  so  made  or  obligations  so  incurred  by  the  claimant  were  made  in 
good  faith  for  or  upon  property  which  contained  either  manganese,  chrome, 
pyrites,  or  tungsten  in  sufficient  quantities  to  be  of  commercial  importance: 
And  provided  further.  That  no  claim  shall  be  paid  unless  it  shall  appear  to  the 
satisfaction  of  said  Secretary  that  moneys  were  invested  or  obligations  were 
incurred  subsequent  to  April  6,  1917,  and  prior  to  November  12,  1918,  in  a 
legitimate  attempt  to  produce  either  manganese,  chrome,  pyrites,  or  tungsten, 
for  the  needs  of  the  Nation  for  the  prosecution  of  the  war,  and  that  no  profits 
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of  any  kind  shall  be  included  in  the  allowance  of  any  of  said  claims,  and  that 
no  investment  for  merely  speculative  purposes  shall  be  recoghized  in  any 
manner  by  said  Secretary. 

*  *  *  *  *  *  ,  * 


“  Provided  further ,  That  in  determining  the  net  losses  of  any ;  claimant  the 
Secretary  of  the  Interior  shall,  among  other  things,  take  into  consideration  and 
charge  to  the  claimant  the  then  market  value  of  any  ores  or  minerals  on  hand 
belonging  to  the  claimant,  and  also  the  salvage  or  usable  value  of  any  machinery 
or  other  appliances  which  may  be  claimed  was  purchased  to  equip  said  mine  for 
the  purpose  of  complying  with  the  request  or  demand  of  the  agencies  of  the 
Government  above  mentioned  in  the  manner  aforesaid.” 

Section  1  of  the  act  of  October  5.  1918  (40  Stat.  1009),  made  a  part  of  the  act 
of  March  2,  1919,  and  more  particularly  defining  the  minerals,  ores,  intermediate 
metallurgical  products,  alloys,  and  chemical  compounds  thereof  for  which  losses 
in  the  production  or  preparation  for  production  are  to  be  paid,  reads : 

“  That  by  reason  of  the  existence  of  a  state  of  war,  it  i§  essential  to  the 
national  security  and  defense,  and  to  the  successful  prosecution  of  the  war,  and 
for  the  support  and  maintenance  of  the  Army  and  Navy,  to  provide  for  an 
adequate  and  increased  supply,  to  facilitate  the  production  and  to  provide  for 
an  equitable,  economical,  and  better  distribution  of  the  followifig-named  min¬ 
erals,  substances,  and  orders,  intermediate  metallurgical  products,  metals, 
alloys,  and  chemical  compounds  thereof,  to  wit:  Antimony,  arsenic,  ball 
clay,  bismuth,  bromine,  cherium,  chalk,  chromium,  cobalt,  corundum,  emery, 
fluorspar,  ferrosilicon,  fuller's  earth,  graphite,  grinding  pebbles,  iridium,  kaolin, 
magnesite,  manganese,  merucury,  mica,  molybdenum,  osmium,  sodium,  plati¬ 
num,  palladium,  paper  clay,  phosphorus,  potassium,  pyrites,  radium,  sulphur, 
thorium,  tin,  titanium,  tungsten,  uranium,  vanadium,  and  zirconium,  as  the 
President  may,  from  time  to  time,  determine  to  be  necessary  for  the  purposes 
aforesaid,  and  as  to  which  there  is  at  the  time  of  such  determination  a  present 
or  prospective  inadequacy  of  supply.  The  aforesaid  substances  mentioned  in 
any  such  determination  are  hereinafter  referred  to  as  necessaries.” 

The  sole  question  for  determination  is  whether  Congress  by  section  5  of  the 
act  of  March  2,  1919,  intended  to  pay  for  losses  not  only  incurred  in  mining 
manganese,  but  also  for  losses  in  manufacturing  manganese  into  an  article  of 
commerce  known  as  ferromanganese. 

Manganese  is  never  found  in  a  free  state,  but  always  in  conjunction  with 
some  other  mineral  substance,  and  generally  in  carbonate  and  silicates.  Ferro¬ 
manganese  is  an  alloy  of  iron  and  manganese  containing  over  25  per  cent  man¬ 
ganese  and  being  rich  in  carbon.  It  is  used  in  the  manufacture  of  Bessemer 
steel.  Manganese  is  a  product  of  the  mines,  and  ferromanganese  is  a  manu¬ 
factured  article. 

The  only  uncertainty  that  could  possibly  exist  as  to  the  meaning  of  the  statute 
appears  to  arise  out  of  the  word  “  produce,”  which  is  applicable  to  both  mining 
and  manufacture,  and  mine  owners  as  well  as  manufacturers  are  referred  to 
in  the  statutes  as  producers.  But  there  are  certain  provisions  of  section  5 
of  the  act  of  March  2,  1919,  which  definitely  limit  the  application  of  the  word 


to  mining  operations. 

The  claim  of  the  Anaconda  Copper  Mining  Co.  is  evidently  bgsed  upon  the 
contention  that  ferromanganese  is  an  intermediate  metallurgical  product  of 
manganese  and  is  embraced  within  the  provision  for  payment  of  losses  to  pro¬ 
ducers  by  reason  of  the  specific  mention  of  intermediate  metallurgical  products 
in  the  act  of  October  5,  1918,  and  the  adoption  of  the  minerals  enumerated  in 
said  act  in  the  first  paragraph  of  section  5  of  the  act  of  March  2,  1919.  There 
is,  however,  no  basis  for  this  contention,  as  the  intermediate  metallurgical  prod¬ 
ucts,  metals,  alloys,  and  chemical  compounds  covered  by  the  act  are  all  spe¬ 
cifically  named  in  the  act  of  October  5,  1918;  and  as  there  is  no  reference  to 
ferromanganese,  the  rule  of  law  expressio  unius  exclusio  alterius  applies. 

The  second  proviso  of  the  act  of  March  2,  1919,  declares  that  no  claim  shall 
be  allowed  or  paid  except  upon  satisfactory  proof  that  the  expenditures  were 
made  and  the  obligations  incurred  in  good  faith  for  or  upon  property  containing 
the  four  minerals  named  in  sufficient  quantities  to  be  of  commercial  importance ; 
and  the  third  proviso  declares  that  no  claim  shall  be  paid  unless  there  is 
satisfactory  proof  that  the  moneys  were  invested  or  the  obigations  incurred 
after  the  commencement  of  the  war  and  prior  to  the  armistice  in  a  legitimate 
attempt  to  produce  the  said  minerals  for  the  needs  of  the  Nation  and  the  prose¬ 
cution  of  the  war,  and  that  the  investments  were  not  merely  fpr  speculative 


purposes.  The  fifth  proviso  declares  that  in  determining  the  net 


losses  of  any 
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claimant,  the  then  market  value  of  any  ores  or  minerals  on  hand  and  the 
usable  value  of  any  machinery  or  other  appliances  purchased  to  equip  said 
mine,  for  the  purpose  of  complying  with  the  request  or  demand  of  the  agencies  of 
the  Government  were  to  be  deducted. 

Prior  to  the  war  with  Germany  manganese  w*as  imported  into  the  United 
States  from  Europe,  Asia,  Africa,  and  South  America,  and  a  comparatively 
small  quantity  was  produced  in  the  United  States.  In  order  to  procure  these 
necessary  minerals  for  the  prosecution  of  the  war  and  to  stimulate  the  produc¬ 
tion  of  the  four  metals  in  this  country,  operators  were  requested  by  certain 
agencies  of  the  Government  to  develop  their  mines,  and  section  5  of  the  act  of 
March  2,  1919,  was  passed,  making  provision  to  indemnify  producers  who  had 
opened  up  mines  or  who  had  made  expenditures  looking  to  the  development 
of  mines  of  commercial  importance.  This  is  abundantly  shown  by  the  explana¬ 
tion  and  statements  concerning  the  various  provisions  of  the  bill  (H.  R.  13274, 
which  afterwards  became  the  act  of  March  2,  1919)  on  the  floor  of  the  House 
and  the  conference  reports  submitted  on  the  bill.  There  was  considerable  hos¬ 
tility  to  section  5  of  the  bill,  which,  in  the  earlier  stages  of  the  proceedings 
before  amendment  by  the  conference  committee,  was  known  as  section  7,  and 
there*was  an  evident  purpose  on  the  part  of  the  managers  to  indemnify  persons 
who  had  incurred  losses  in  mining  operations  as  distinguished  from  manufac¬ 
turing  operations  with  said  minerals. 

Mr.  Kahn,  one  of  the  members  of  the  conference  committee  on  the  part  of  the 
House,  explaining  the  scope  and  purpose  of  the  bill,  made  the  following  state¬ 
ment  on  the  floor  of  the  House,  which  is  given  on  the  authority  of  Rinns  v. 
United  States  (194  U.  S.  495,  496)  : 

“Mr.  Kahn.  *  *  *  As  I  said,  there  are  only  three  minerals  involved. 

They  are  pyrites,  chrome,  and  manganese.  They  are  found  in  a  few  sections  of 
the  country.  We  have  not  been  able  in  recent  years  to  mine  these  minerals 
profitably.  The  people  abroad  have  produced  them  so  much  cheaper  than  they 
could  be  produced  in  this  country  that  the  market  for  these  minerals  in  this 
country  was  practically  destroyed.  But  the  feeling  that  actuated  the  American 
people  was  that  we  must  win  the  war  at  any  cost.  To  win  it  we  had  to  have 
these  minerals.  We  could  not  get  them  from  the  foreign  countries  that  have 
been  hitherto  sending  them  to  our  shores.  Therefore  we  had  to  get  the  men 
in  this  country  who  have  the  properties  on  which  these  mines  are  located  to 
produce  for  us  the  ore  that  we  required.  They  went  to  work  in  good  faith  for 
the  Government,  and  they  are  entitled  to  relief.  I  hope  that  the  House  will 
send  this  bill  to  further  conference  and  instruct  the  conferees  to  include  the 
principle  of  these  provisions  of  section  7  in  their  final  report.  (65th  Cong., 
Rec.,  3d  sess.,  p.  2879.)” 

Further  statements  were  made  by  Mr.  Kahn  (id.,  p.  3504),  explaining  that 
the  bill  was  intended  to  reimburse  property  owners  in  this  country  who,  at  the 
solicitation  of  the  Government,  undertook  to  develop  properties  containing  the 
minerals  specified  in  the  bill  in  sufficient  quantities  to  be  of  commercial  impor¬ 
tance  for  losses  sustained  in  developing  mines. 

The  portions  of  the  act  which  have  been  referred  to  as  limiting  payment  to 
losses  incurred  in  the  development  of  mining  were  proposed  as  amendments  by 
the  Senate,  and  the  discussion  of  these  amendments  on  the  floor  of  the  House 
shows  that  they  are  intended  to  limit  reimbursement  to  persons  who  had  made 
bona  fide  investments  in  the  development  of  properties  containing  the  said  ores 
and  to  prevent  the  extension  of  the  provisions  of  the  bill  to  losses  sustained  by 
manufacturers  in  working  these  ores  into  commercial  products.  (Id.,  pp. 
4464-4474.) 

In  the  statement  of  the  manager  on  the  part  of  the  House  attached  to  the 
conference  report  on  the  bill  (H.  R.  13274),  submitted  February  11,  1919,  is 
the  following: 

“  Section  5  provides  for  the  settlement  of  mining  contracts  by  the  Secretary 
of  the  Interior.  (Idem,  p.  3317.)” 

Attached  to  the  conference  report  on  the  bill,  submitted  February  26,  1919,  is 
the  following  statement: 

“  The  conference  adopted  the  report  upon  this  bill  made  February  11,  with 
the  exception  of  section  5,  which  provided  for  the  settlement  of  mining  con¬ 
tracts  by  the  Secretary  of  the  Interior.  As  to  section  5.  the  conference  simply 
followed  the  latest  instructions  of  the  House,  authorizing  the  settlement  and 
liquidation  of  losses  suffered  in  the  production  of  manganese,  chrome,  pyrites, 
and  tungsten.  The  conferees  respectfully  refer  to  the  report  and  statement 
filed  February  11,  1919,  upon  this  bill.  (Idem,  pp.  4564.  4565 A” 
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This  report  was  agreed  to.  (Idem,  p.  4672.) 

The  motion  to  instruct  the  managers  of  the  conference  committee  on  the 
part  of  the  House  to  agree  to  the  Senate  amendments  which  limited  reim¬ 
bursements  to  losses  incurred  in  developing  mines  after  deducting  the  value 
of  ores,  minerals,  and  machinery  for  working  the  mines  on  hand  at  the  time 
the  armistice  was  signed,  and  that  only  net  losses  in  mining  operations  without 
profits  should  be  paid,  was  offered  by  Mr.  Foster.  (Idem,  p.  4468.)  This  motion 
was  debated  at  considerable  length  and  a  substitute  motion  was  offered  by  Mr. 
Stafford  to  instruct  the  managers  on  the  part  of  the  House  to  concur  in  the 
Senate  amendments  except  as  to  section  7  (afterwards  sec.  5).  The  sub¬ 
stitute  was  rejected  (idem,  p.  4473)  and  the  motion  of  Mr.  Foster  was  adopted 
and  the  names  of  the  conferees  announced  (idem,  p.  4474).  These  were  the 
instructions  referred  to  in  the  statement  attached  to  the  conference  report 
which  was  adopted,  and  which  contained  the  act  of  March  2,  1919,  as  finally 
approved. 

A  comparison  of  the  conference  report  of  February  11,  1919  (idem,  pp. 
3316,  3317),  and  February  26,  1919  (idem,  pp.  4563-4565),  will  show  all  of  the 
Senate  amendments  to  section  5  of  the  act  of  March  2,  1919,  limiting  reim¬ 
bursements  to  persons  devoloping  or  preparing  to  develop  mines  of  manganese, 
chrome,  pyrites,  and  tungsten  in  good  faith  at  the  request  or  demand  of  the 
five  agencies  of  the  Government  named  in  the  act. 

My  examination  of  this  subject  has  led  me  to  conclude  that  producers  of 
ferromanganese  do  not  come  within  the  purview  of  the  act  of  March  2,  1919, 
and  are,  therefore,  not  entitled  to  reimbursement  for  losses  incurred  in  its 
manufacture. 

Respectfully,  ! 


C.  B.  Ames,  Acting  Attorney  General. 


To  the  Secretary  of  the  Interior. 


Former  Solicitor  Mahaffie  said  in  concluding  his  opinion: 


In  my  judgment,  therefore,  blast  furnaces  and  other  metallurgical  plants 
similar  to  that  of  the  Anaconda  Copper  Mining  Co.,  producing  ferromanganese, 
can  not  be  regarded  as  producers  of  manganese  under  the  act  of  March  2,  1919. 
This  view  is  without  prejudice  to  any  part  of  this  particular  claim  as  may 
embrace  losses  in  the  production  of  the  manganese  ore  itself. 

Acting  Attorney  General  Ames  said  in  part : 

Manganese  is  a  product  of  the  mines,  and  ferromanganese  is  a  manufactured 
article.  I 

And  in  concluding  his  opinion  Acting  Attorney  General  Ames 
said :  j 

My  examination  of  this  subject  has  led  me  to  conclude  that  producers  of 
ferromanganese  do  not  come  within  the  purview  of  the  act  of  March  2,  1919, 
and  are,  therefore,  not  entitled  to  reimbursement  for  losses  incurred  in  its 
manufacture. 

In  each  of  these  conclusions  I  concur.  The  word  “  manganese  ” 
as  used  in  section  5  of  the  act  of  March  2,  1919  (40  Stat.  1272),  is 
intended  to  cover  and  include  manganese  in  its  ore  form  and  does 
not  cover  and  include  ferromanganese  which  is  a  manufactured  prod¬ 
uct.  From  the  summary  of  the  facts  of  the  “  complete  record,”  as 
that  summary  has  been  prepared  and  filed  by  claimant,  it  appears 
that  carbonate  of  manganese  ore  was  mined  by  the  claimant  and  was 
taken  to  a  plant  constructed  and  operated  by  claimant  and  was 
thereby  “putting  it  through  a  thermal  process”  changed  into  the 
form  of  ferromanganese.  The  process  described  is  clearly  a  manu¬ 
facturing  process  and  the  net  losses,  if  any,  of  this  manufacturing 
process  are  not  reimbursable.  The  fact  that  the  process  was  a  “  con¬ 
tinuous  one  ”  can  not  bring  its  operations  under  the  statutes  for  the 
payment  of  net  losses  after  the  beginning  of  the  manufacturing 
process.  In  my  opinion  the  fact  that  “  at  the  personal  request  ana 
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solicitation  of  Mr.  Bernard  M.  Baruch,  chairman  of  the  War  In¬ 
dustries  Board,  claimant  constructed  a  concentration  plant  for  the 
purpose  of  concentrating  the  carbonate  of  manganese  ore,  contained 
in  said  mine,  into  the  form  of  ferromanganese,”  can  not  bring  the 
claim  under  the  statutes  for  the  payment  of  net  losses  suffered  because 
of  manufacturing  operations  and  not  operations  connected  with  pro¬ 
ducing  and  preparing  to  produce  manganese  in  its  ore  form.  What¬ 
ever  net  losses  were  suffered  by  claimant  in  producing  or  preparing 
to  produce  manganese  in  its  ore  form  may,  of  course,  be  paid  when 
separated  from  the  losses  suffered  because  of  manufacturing  opera¬ 
tions  in  converting  manganese  in  its  ore  form  into  ferromanganese. 

My  conclusion  is  that  the  summary  of  facts  as  prepared  and  filed 
by  the  claimant,  if  established,  does  not  state  a  claim  payable  under 
the  statutes  above  cited  and  referred  to  as  the  war  minerals  relief 
statutes  so  far  as  the  net  losses  are  the  result  of  manufacturing 
manganese  ore  into  ferromanganese. 

Respectfully, 

John  H.  Edwards,  Solicitor. 

Approved  October  31,  1923 : 

E.  C.  Finney, 

First  Assistant  Secretary. 


Department  of  the  Interior, 

Office  of  the  Solicitor, 

" Washington ,  December  9. 1927. 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary:  You  have  requested  my  opinion  whether 
under  existing  law  certain  expenditures  claimed  to  have  been  made 
under  the  commonly  designated  war  minerals  relief  statutes  come 
within  the  provisions  of  such  statutes,  such  expenditures  being  as 
follows : 

First.  Losses  sustained  in  the  purchase  of  real  estate;  and 

Second.  Losses  arising  by  reason  of  interest  paid  on  money  bor¬ 
rowed  for  use  by  operators  in  connection  with  operations  under  the 
law. 

I  have  been  furnished  by  the  war  minerals  relief  section  of  your 
office  a  brief  outline  of  the  history  of  the  administration  of  the  acts 
of  March  2,  1919  (40  Stat.  1272) /November  23,  1921  (42  Stat.  322), 
and  June  7,  1924  (43  Stat.  634),  from  which  it  appears  that  under 
the  construction  adopted  and  consistently  adhered  to  by  your  prede¬ 
cessors  and  followed  by  you,  the  items  mentioned  were  excluded  from 
consideration  in  the  settlement  of  claims  presented  for  adjudication, 
and  at  the  present  time  all  cases  under  the  acts  have  been  closed  by 
you  in  accordance  with  this  construction  of  the  law.  It  further 
appears  the  questions  are  presented  at  this  time  under  applications 
to  reopen  cases  thus  disposed  of,  with  a  view’  to  the  allowance  of 
claims  based  upon  such  losses. 

The  initial  relief  act  contemplated  a  speedy  adjudication  of  claims 
presented  under  it,  as  the  authority  to  “  consider,  approve,  and  dis¬ 
pose  of  ”  such  claims  was  expressly  limited  to  those  made  and  filed 
within  thyee  months  from  the  approval  of  the  act. 

The  history  of  the  administration  of  this  legislation  discloses  that 
the  purpose  of  Congress  was  not  overlooked.  The  same  questions 
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now  raised  were  before  your  predecessors  during  the  early  stages 
of  the  work  of  adjudication,  and  before  any  amendments  of  the 
original  act  were  made  by  Congress.  It  further  appears  that  the 
arguments  now  advanced  were  considered  then  and  the  construction 
contended  for  by  the  claimants  was  denied,  and  claims  based  upon 
losses  of  this  character  were  rejected.  The  act  was  later  amended 
by  the  act  of  November  23,  1921,  supra,  and  Congress  prior  to  the 
passage  and  during  the  consideration  of  the  amendatory  act  was, 
under  a  resolution  of  the  Senate  of  January  19,  1921,  advised  of  the 
construction  of  the  law  adopted  and  followed  by  your  predecessors. 
Congress  thereafter  passed,  and  the  President  approved,  the  acts  of 
November  23,  1921,  supra,  and  June  7,  1924,  supra,  neither  of  which 
contains  any  language  which  under  any  reasonable  construction,  can 
be  held  to  extend  the  original  act  to  include  any  other  class  or  kind 
of  losses."  So  far  as  the  amendatory  acts  indicate  any  purpose  on 
the  part  of  Congress  with  respect  to  the  character  of  losses  for  which 
compensation  is  to  be  paid,  they  are  expressive  of  an  intent  to  retain 
the  limitations  first  imposed.  It  appears  that  under  the  view  that 
losses  occasioned  from  the  purchase  of  real  estate  and  on  account  of 
interest  on  funds  borrowed  were  not  within  the  terms  of  the  statute, 
you  have  fully  completed  administration  of  this  matter  and  so  re¬ 
ported  to  Congress,  and  that  to  now  adopt  such  a  construction  of  the 
act  as  claimants  contend  is  the  correct  one,  will  result  in  reopening 
all  cases  where  such  elements  of  claimed  loss  were  advanced  under 
the  original  act,  even  though  some  of  them  may  have  been  passed 
upon  before  any  amendatory  legislation  by  Congress. 

Under  such  circumstances,  ana  independently  of  any  of  the  reasons 
upon  which  the  construction  first  adopted  and  consistently  adhered 
to  is  based,  if  it  can  properly  be  assumed  that  Congress  by  enacting 
other  legislation  covering  the  same  subject  matter,  after  such  con¬ 
struction  was  adopted  and  communicated  to  it,  thereby  sanctioned  it 
as  a  correct  interpretation  of  the  law,  does  this  not  point  the  rule 
for  the  proper  decision  of  the  questions  presented?  Where  the 
language  of  an  act  reasonably  indicates  the  construction  legislatively 
given  it,  the  courts  will  generally  follow  this  even  though  the  lan¬ 
guage  employed  might  admit  of  a  different  interpretation.  Where 
Congress  with  a  knowledge  of  the  construction  given  to  a  present 
law  fails  in  enacting  subsequent  related  legislation  to  indicate  a  pur¬ 
pose  to  alter  the  application  of  the  original  act,  the  same  reasoning 
applies  which  justifies  a  reference  to  other  language  of  an  act  to 
determine  the  meaning  of  doubtful  portions.  In  the  one  case  there 
is  a  negative  and  in  the  other  an  affirmative  expression  of  intent,  the 
ascertainment  of  which  always  affords  a  safe  ground  upon  which  to 
rest  a  declaration  of  its  meaning^  and  application.  (Packard  v. 
Richardson,  17  Mass.  122,  9  Am.  Dec.  123,  136;  Price  v.  Lancaster 
Co.,  41  Atl.  987,  988;  Clinton  et  al.  v.  Englebrecht,  13  Wall.  434, 
446.) 

The  act  of  November  23,  1921,  amends  the  first  paragraph  of  sec¬ 
tion  5  of  the  original  act,  and  neither  by  direct  statement  nor  by  the 
use  of  terms,  is  indicated  any  intent  to  change  the  provisions  of  the 
second  paragraph  of  this  section.  The  questions  submitted  depend 
solely  upon  a  construction  of  the  second  paragraph.  In  the  admin¬ 
istration  of  the  act,  the  construction  placed  upon  this  paragraph;  by 
three  of  your  predecessors  and  followed  by  you  eliminated  both  of 
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the  items  here  in  question  and  this  construction  was  communicated 
to  the  Congress  prior  to  the  enactment  of  the  act  of  November  23, 
1921. 

While  it  is  urged  that  the  courts  of  the  District  of  Columbia  de¬ 
clined  to  apply  the  rule  of  construction  just  noticed  and  announced 
a  view  contrary  to  that  adopted  by  your  department,  it  has  been 
settled  by  the  Supreme  Court  of  the  United  States  that  such  courts 
were  without  jurisdiction  in  the  premises.  Because  of  this  the 
decisions  were  reversed  without  any  direct  expression  from  the 
Supreme  Court  upon  the  soundness  of  the  rule  adopted,  and  such 
decisions  should  not  at  this  stage  of  the  administration  of  the  act  be 
given  any  controlling  effect. 

My  attention  has  been  directed  to  language  used  in  an  opinion  of 
the  Attorney  General  of  January  29,  1924,  upon  the  question  sub¬ 
mitted  by  you  under  date  of  October  31,  1923,  “  whether  a'  claim  for 
losses  suffered  in  the  installation  and  operation  of  a  ferromanganese 
plant  may  be  allowed  under  section  5  ”  of  the  act  under  considera¬ 
tion.  After  quoting  a  portion  of  said  section,  the  statement  was 
made  that  the  provision  quoted  “  makes  it  clear  that  Congress  in¬ 
tended  to  provide  relief  only  for  those  who  had  gone  to  the  expense 
of  purchasing  property  (mines)  which  contained  manganese,  chrome, 
pyrites,  or  tungsten,  or  to  persons  who  had  gone  to  the  expense  of 
installing  machinery,  and  so  forth,  on  such  property  for  the  opera¬ 
tion  of  such  mines.”  The  language  used  was  by  way  of  argument 
only  as  no  question  of  purchase  price  of  real  estate  as  an  element  of 
loss  within  the  meaning  of  this  act  was  under  consideration,  and  the 
expression  is  not  in  any  sense  sT  decision  by  the  Attorney  General  of 
this,  question. 

The  Supreme  Court  of  the  United  States  in  the  case  of  Work  v. 
Chestatee  Pyrites  &  Chemical  Corporation  (267  U.  S.  185,  187), 
while  declining  to  consider  the  case  on  the  merits,  used  language  in 
the  closing  paragraph  of  its  opinion,  indicating  that  the  allowance 
of  loss  based  upon  payment  of  interest,  might  be  open  to  doubt  under 
the  language  of  the  statute.  The  same  court  in  the  case  of  Work  v. 
Rives  (267  U.  S.  175),  which  involved  the  question  of  loss  arising 
out  of  the  purchase  of  real  estate,  set  forth  the  purpose  of  the  act 
of  November  23,  1921,  and  that  its  purpose  was  not  to  enlarge  its 
scope  by  directing  a  more  liberal  construction  of  the  terms  of  the 
original  act.  The  court  also  defined  the  purpose  of  Congress  in 
dealing  with  the  extension  of  relief  to  persons  who  had  no  legal 
claim,  to  proceed  with  the  utmost  caution,  and  with  this  in  mind 
u  hedged  the  granting  of  the  equitable  gratuity  with  limitations  to 
prevent  the  use  of  the  statute  for  the  recoverv  of  doubtful  or 
fraudulent  claims  or  merely  speculatiye  losses.”  fn  the  light  of  this 
expression,  the  duty  of  the  Secretary  of  the  Interior  in  his  administra¬ 
tion  of  the  act  is  to  proceed  with  equal  caution  in  considering,  adjust¬ 
ing,  and  settling  losses  claimed  under  it. 

The  reasons  for  the  rule  adopted  are  set  forth  at  length  in  the 
historical  statement  of  the  legislation  and  its  administration  fur¬ 
nished  me,  and  in  my  opinion,  the  position  taken  is  warranted  and 
you  would  not  be  justified,  without  further  legislation,  authorizing 
the  inclusion  of  the  items  referred  to  in  considering  either  of  them 
as  a  proper  basis  for  an  award. 

Respectfully  submitted.  _  _  0 

r  E.  O.  Patterson,  Solicitor. 
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December  8,  1927. 

Immediately  upon  the  passage  of  the  war  minerals  relief  act,  on 
March  2,  1919,  the  then  Secretary  of  the  Interior,  Mr.  Lane,  created 
the  war  minerals  commission  to  carry  out  the  provisions  of  the  act. 
Of  the  three  members  of  the  commission,  two — Hon.  John  F. 
Shafroth  and  Hon.  Martin  D.  Foster — were  former  Members  of  the 
United  States  Senate  and  House  of  Representatives,  respectively, 
and  as  Members  of  Congress  had  had  much  to  do  with  the  prepara¬ 
tion  and  passage  of  the  law. 

At  the  organization  of  the  commission  rules  and  regulations  were 
drafted  and  definitions  of  the  various  terms  found  in  the  law  pre¬ 
pared  and  submitted  to  the  Secretary  of  the  Interior,  which,  wnen 
approved  by  the  latter,  served  as  a  basis  for  construction  and  adminis¬ 
tration.  Thus,  at  the  very  beginning,  it  was  decided  by  the  Secre¬ 
tary  of  the  Interior  that  the  law  did  not  contemplate  reimbursement 
of  purchase  price  of  property  and  mining  rights. 

In  reaching  this  decision  Secretary  Lane  undoubtedly  gave  weight 
to  the  opinions  and  advice  of  Senator  Shafroth  and  Representative 
Foster,  for  they  were  fresh  from  the  session  of  Congress  which  had 
enacted  the  legislation,  and  were  supposed  to  have  personal  knowl¬ 
edge  of  the  intent  of  that  body  as  to  this  law.  Senator  Shafroth, 
moreover,  was  an  able  lawyer,  while  Mr.  Foster,  in  Congress,  was 
chairman  of  the  Mines  and  Mining  Committee  which  considered  the 
war  minerals  relief  bill. 

Congress,  as  well  as  claimants,  was  early  advised  of  the  interpreta¬ 
tions  put  upon  thet  act  as  to  purchase  price  of  property  and  mining 
rights.  In  fact,  the  Senate,  on  January  19, 1921,  by  resolution,  called 
upon  the  Secretary  of  the  Interior  for  copies  of  all  legal  construc¬ 
tions  placed  upon  the  act  by  the  Secretary  of  the  Interior  and  other 
officers  of  the  Government.  In  response  to  this  resolution  Secretary 
Lane,  on  February  10,  1921,  on  the  question  of  purchase  of  property 
and  mining  rights,  advised  Congress  as  follows : 

PURCHASE  OF  MINES  AND  MINING  RIGHTS 

The  war  minerals  relief  act  was  first  introduced  in  the  Senate  as  an  amend¬ 
ment  to  H.  R.  13274,  Sixty-fifth  Congress.  It  originally  read : 

“  That  the  Secretary  of  the  Interior  be.  and  hereby  is,  authorized  and  directed 
to  ascertain  and  determine  the  amount  or  amounts  of  money  heretofore  invested 
or  contracted  to  be  invested  and  obligations  incurred  by  any  and  all  persons  and 
investors  for  producing  or  for  the  purpose  of  producing  or  preparing  for  produc¬ 
ing  or  acquiring  property  for  poducing.  *  *  *  ” 

During  its  consideration  an  objection  was  made  by  a  Senator : 

“  I  want  to  call  the  attention  of  the  Senator  from  Nevada  to  the  words  ‘  or 
acquiring  property  for  producing.’  It  seems  to  me  that  is  going  too  far.  I  think 
that  where  a  man  has  purchased  a  piece  of  property  for  producing  these  metals, 
we  should  not  authorize  the  Secretary  of  the  Treasury  to  go  into  the  question 
as  to  what  he  paid  and  whether  he  lost  upon  the  purchase  price  of  that  property 
because  of  the  fact  that  the  war  closed  sooner  than  he  anticipated.  I  believe 
that  is  going  altogether  too  far.  I  will  ask  the  Senator  if  it  would  not  be  very 
much  better  to  strike  out  the  words  *  or  acquiring  property  for  producing.’  ” 

The  chairman  of  the  Senate  Committee  on  Mines  and  Mining,  in  charge  of 
the  legislation,  answered,  “  I  will  consent  to  that,  Mr.  President.’! 

The  law  as  finally  enacted  was  drafted  by  the  House  Committee  on  Mines 
and  Mining  and  does  not  contain  the  phrase  “  or  acquiring  property  for  pro¬ 
ducing.”  Taking  up  the  provisions  of  the  law  bearing  upon  this  question,  the 
first  paragraph  uses  the  expression  “  to  supply  the  urgent  needs  of  the  Nation 
in  the  prosecution  of  the  war.”  This  language  contemplates  a  temporary  need 
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and  not,  as  a  general  rule,  a  permanent  investment  by  means  of  the  purchase 
of  a  fee  or  long-time  mineral  rights. 

While  the  law  expressly  directs  that  “  the  Secretary  shall,  among  other 
things,  take  into  consideration  and  charge  to  the  claimant  the  then  market 
value  of  any  ores  or  mineral  on  hand  belonging  to  the  claimant,  and  also  the 
salvage  or  usable  value  of  any  machinery  or  other  appliances.”  it  is  silent 
as  to  the  salvage  value  of  land.  The  provision  most  in  point  as  to  this 
feature  is: 

“That  no  claim  shall  be  allowed  or  paid  *  *  *  unless  it  shall  appear 
*  *  *  that  the  expenditures  so  made  or  obligations  so  incurred  by  the 
claimant  were  made  in  good  faith  for  or  upon  property  which  contained  either 
manganese,  chrome,  pyrites,  or  tungsten  *  * 

The  word  “  for  ”  has  been  construed  as  meaning  “  for  the  benefit  of  ”  or 
“  for  the  use  of.”  Many  legitimate  expenses  of  mining,  such  as  the  building  of 
aerial  trams,  power  lines,  roads,  ore  bunkers,  etc.,  are  not  “  upon  ”  the  prop¬ 
erty,  but  under  the  above  construction  are  “  for  ”  the  property.  To  adopt  the 
view  that  the  word  “  for  ”  means  “  for  the  purchase  of  property  ”  would  exclude 
such  legitimate  expenses  from  compensation.  Taking  all  the  provisions  of  the 
law  into  consideration,  my  conclusion  is  that  the  rulings  heretofore  followed 
as  to  this  feature  can  not  be  changed. 

The  foregoing  report  to  the  Senate  was  made,  as  has  been  stated, 
on  February  10,  1921.  Later,  on  November  23,  1921,  Congress 
amended  the  war  minerals  relief  act  in  four  important  respects — 
so  important  in  fact  that  by  reason  of  the  amendments  it  was  neces¬ 
sary  to  reopen  more  than  a  thousand  claims  and  make  additional 
awards  aggregating  hundreds  of  thousands  of  dollars.  But  the 
amended  law  made  no  mention  whatsoever  of  purchase  price  of 
property  and  interest — made  no  provision  for  their  repayment. 

The  original  commission  functioned  for  a  little  more  than  two 
years,  during  which  time  a  vacancy,  created  by  the  death  of  Mr. 
Foster,  was  filled  by  the  appointment  of  H.  G.  Pomeroy.  Late  in 
May,  1921,  Mr.  Shafroth  and  Mr.  Moore  resigned,  and,  it  having 
been  decided  bv  the  Secretary  to  continue  the  work  under  the  direc- 

%/  m/ 

tion  of  a  single  commissioner,  Mr.  Pomeroy’s  resignation  followed 
closely  the  appointment  of  Judge  Ira  E.  Robinson  as  such  commis¬ 
sioner  on’ June  6,  1921. 

Meantime,  administration  of  the  act  had  been  carried  on  bv  Secre- 

*  ___ 

taries  Lane,  Payne,  and  Fall,  successively,  all  of  whom  had  held  to 
the  original  ruling  that  compensation  for  purchase  price  of  property 
and  mining  rights  and  interest  were  not  contemplated  by  the  act. 
Secretary  Fall,  himself  a  lawyer  and  member  of  the  upper  body  of 
Congress  when  the  legislation  was  enacted,  as  to  the  claim  of  the 
Chestatee  Pyrites  and  Chemical  Corporation,  said: 

I  have  investigated  this  case  and  listened  with  great  interest  and  a  large 
degree  of  sympathy  to  the  statements  made  by  counsel  for  the  claimants  and 
to  the  arguments  advanced  with  reference  to  the  matter  of  allowing  interest 
upon  this  claim,  additional  allowance  for  services,  and  an  allowance  of  an 
increased  amount  for  compensation  for  the  prestimulation  plant. 

After  full  consideration  I  am  confident  that  the  conclusions  reached  by  the 
commission  are  as  nearly  correct  as  it  is  humanly  possible  to  arrive  at  a  just 
and  equitable  sum  to  be  awarded  in  relief.  I  therefore,  find  myself  impelled  to 
make  the  award  as  recommended,  in  the  sum  of  $469,784.62. 

If  the  Congress  contemplated  the  payment  of  interest  upon  this  claim,  as  has 
been  suggested  in  argument,  then  this  award,  of  course,  does  not  preclude  reme¬ 
dial  action  by  the  Congress  of  the  United  States  acting  directly. 

Albert  B.  Fall. 

Secretary  of  the  Interior. 

In  the  foregoing  statement  Secretary  Fall  registered  his  conclu¬ 
sions  as  to  all  features  of  the  Chestatee  claim,  after  hearing  argument 


131 


ADMINISTRATION  OF  WAR  MINERALS  RELIEF  ACT 

by  the  Hon.  Hoke  Smith,  for  the  claimant,  and  following  a  study  of 
the  recommendations  made  by  the  assistant  commissioner  of  war  min¬ 
erals  relief.  The  argument  upon  which  the  Secretary  based  his  con¬ 
clusions  as  to  purchase  of  property  and  interest  follows : 

DEDUCTIONS 

All  interest  charges  have  been  deducted.  It  is  not  believed  that  the  act  con¬ 
templates  the  payment  of  interest  on  borrowed  capital.  Counsel  for  claimant 
has  filed  a  brief  on  this  point  in  which,  after  acknowledging  that  in  claims 
against  the  Government,  interest  is  not  allowed  before  judgment,  he  cites  ex¬ 
ceptions  to  the  rule  and  attempts  to  place  the  beneficiaries  of  this  act  in  the 
excepted  class.  He  points  to  the  contributions  made  by  citizens  in  aid  of  the 
Revolutionary  War,  and  the  War  of  1812,  wherein  interest  was  allowed  when, 
finally,  these  advances  were  repaid  by  the  Government.  But  the  claimants 
under  the  war  minerals  relief  act  do  not  stand  in  the  same  moral  relation  as  did 
the  persons  who  advanced  money  to  the  Government  during  the  Revolutionary 
War  or  the  War  of  1S12.  The  difference  is  that  the  early  patriots  placed  their 
money  at  the  disposition  of  their  Government  without  expectation  or  chance  of 
profit,  but  with  the  probability  that  all  would  be  lost,  while  claimants  under 
the  war  minerals  relief  act  engaged  in  a  business  enterprise  with  hope  and  ex¬ 
pectation  of  profit.  The  Government  now,  because  it  publicly  urged  increased 
production  of  the  ores,  voluntarily  repays  net  losses  in  cases  where  the  hope  of 
profit  was  not  realized.  The  difference  is  plain. 

Counsel,  further,  cites  the  case  wherein  the  State  of  New  York,  by  a  decision 
of  the  Supreme  Court,  was  refunded  interest  on  bonds,  which  Were  issued  to 
equip  troops  for  the  Civil  War.  Here,  however,  there  was  between  the  State  of 
New  York  and  the  Government  what  amounted  to  a  definite  contract.  Secretary 
Seward  having  wired  the  New  York  State  officers  to  raise  and  equip  the  troops 
and  stating  that  the  Government  would  refund  to  the  State  the  expenses  in¬ 
curred.  Also,  Congress  had  passed  an  act  authorizing  the  refund.  That  is  why 
the  New  York  case  was  made  an  exception  to  the  rule  laid  down  by  the  Supreme 
Court,  the  language  of  which  rule  is  as  follows : 

“  Interest  is  not  to  be  ^warded  against  a  sovereign  government  unless  its  con¬ 
sent  to  pay  interest  has  been  manifested  by  an  act  of  its  legislature,  or  by  a 
lawful  contract  of  its  executive  officers.” 

There  were  present  in  the  New  York  case  what  the  Supreme  Court  held 
to  be  a  “lawful  contract,”  which  contemplated  the  repayment  Of  interest  and 
the  necessary  legislative  action. 

Counsel  also  bases  the  claim  for  interest  upon  the  equity  provision  of  the 
war  minerals  act.  The  equity  provision  is  a  broad  provision.  The  act,  it  is 
supposed,  would  be  administered  in  equity  even  though  the  provision  were 
absent.  But  the  provision  which  says  that  no  profits  shall  be  allowed  is  a 
specific  provision,  not  to  be  ignored  on  the  ground  that  “  equity  ”  would  prevent 
its  observance.  It  is  because  of  this  specific  provision  that  interest  on  an 
operator’s  own  money  can  not  be  allowed,  for  such  compensation  would  be  in 
the  nature  of  a  profit  to  him.  If,  therefore,  interest  is  to  be  allowed  to  the 
man  who  operated  on  borrowed  capital,  it  must  be  upon  the  theory  that  he 
is  to  be  treated  differently  from  the  man  who  risked  his  own  money  in  the 
enterprise ;  that,claimants  who  had  no  capital  of  their  own,  but  had  to  borrow, 
are  to  be  made  a  favored  class.  If  the  provision  of  the  act  relating  to  profits 
prevents  an  allowance  for  interest  to  the  man  who  used  his  own  money,  it 
applies  to  all  other  claimants  as  well.  If  Congress  had  intended  to  allow  in¬ 
terest  on  borrowed  capital,  undoubtedly  it,  would  have  provided  for  interest 
on  invested  capital,  whether  borrowed  or  not.  In  prohibiting  tie  payment  of 
interest  on  invested  capital,  by  including  the  no-profits  provision,  the  payment 
of  interest  on  borrowed  capital  was  likewise  prohibited.  It  is  difficult  in  law 
or  practice  to  place  the  man  who  has  no  capital  on  exact  footing  with  the 
man  who  has.  The  disadvantage  of  having  no  capital  is  recognized  in  the 
business  world,  and  the  borrowing  operator  always  is  compelled  to  stand  the 
charges  which  lack  of  capital  entails.  Unless  it  is  to  be  held  that  interest  on. 
capital  is  not  profit,  the  conclusion  is  inevitable  that  the  interest  loss  sustained 
through  the  borrowing  of  capital  is  the  operator’s  own  loss  and  can  not  here  be 
compensated. 
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WOULD  APPLY  TO  PURCHASE  OF  PROPERTY 

The  arguments  which  ordinarily  are  used  to  support  the  repayment  of  in¬ 
terest  apply  with  equal  force  to  reimbursement  for  purchase  of  property.  How, 
it  is  asked,  could  a  miner  without  capital  be  expected  to  respond  to  the  appeals 
of  the  Government  for  ore  if  he  did  not  borrow  the  money?  And,  having  bor¬ 
rowed  it  and  produced  the  ore,  why  is  the  interest  he  paid  not  a  legitimate  item 
of  expenditure  under  that  act?  Might  it  not  as  well  be  asked  how  a  man  having 
no  mining  property  could  answer  the  appeal  unless  he  purchased  or  leased 
mining  lands?  And  if  he  did  so  purchase  or  lease  lands,  and  thereby  produced 
ore,  would  the  purchase  price  not  be  a  legitimate  expenditure? 

But  if  the  Congress  had  contemplated  reimbursement  for  purchase  of  property, 
many  more  millions  than  are  represented  in  the  war  minerals  fund  would  have 
been  appropriated,  and  provisions  would  have  been  made  for  taking  over  of 
title  to  the  property.  It  is  a  wrong  inference  to  say  that,  in  issuing  appeals 
for  increased  production,  the  Government  assumed  a  moral  obligation  to  supply 
men  with  capital,  to  pay  the  cost  of  securing  capital,  or  to  take  over  mining 
lands  at  cost  to  the  owners  thereof.  It  is  equally  erroneous  to  read  into  the 
act  a  legal  direction  that  expenditures  of  this  characterHbe  compensated.  When 
Congress  permits  the  payment  of  interest  by  special  act  it  is  subject  to  condi¬ 
tions,  such  as  rate  of  interest,  period  of  time,  etc.,  none  of  which  conditions 
appear  either  in  the  original  or  the  amended  act.  At  the  time  the  act  was 
amended,  last  November,  Congress  and  claimants  well  knew  that  the  act  was 
interpreted  by  those  who  were  administering  it  to  prohibit  repayment  for  in¬ 
terest.  Then  was  the  time  the  question  should  have  been  raised  and  con¬ 
gressional  expressions  secured.  It  has  been  contended  before  this  writer  that 
the  Government,  in  publicly  urging  increased  production  of  these  ores,  and 
not  at  the  same  time  furnishing  or  offering  to  furnish  the  capital  required, 
thereby  assumed  the  obligation  to  repay  interest  charges  where  borrowing  was 
necessary.  Conversely,  may  it  not  be  said  that  by  not  offering  to  furnish 
capital  the  Government  gave  notice  that  the  matter  of  capital  was  the  miner’s 
own  affair.  The  argument  is  further  met  by  the  fact  that  the  Government 
permits  the  payment  of  interest  through  specific  legislative  action  and  not 
through  obligations  created  as  described. 

When  the  present  Secretary  of  the  Interior  came  into  office,  in 
March,  1923,  awards  amounting  to  almost  $6,000,000  had  been  made 
by  his  predecessors  at  an  expense  of  more  than  $440,000.  More  than 
half  of  all  the  claims  numerically  had  been  disposed  of  and.  four- 
fifths  of  all  claims  carrying  the  higher  awards  had  been  adjusted. 
In  closing  the  work  the  ruling  as  to  purchase  of  property  and  inter¬ 
est,  which  had  been  universally  applied  by  all  former  Secretaries,  was 
adhered  to  without  exception. 

On  December  6,  1926,  the  present  Secretary  of  the  Interior,  in  a 
report  to  Congress,  advised  that  the  work  of  administering  the  war 
minerals  relief  act  and  its  amendments  was  concluded ;  that  all  claims 
without  exception  were  regarded  as  fully  adjusted,  liquidated,  and 
paid,  and  that  no  claim  would  be  further  considered  unless  court 
action  in  the  future  should  make  mandatory  other  or  additional  con¬ 
siderations,  liquidations,  and  payments.  Again,  on  December  4  of 
the  present  year,  this  same  information  was  contained  in  the  annual 
report  to  Congress. 

Since  December  6,  1926,  no  awards  have  been  made  and  conse¬ 
quently  no  warrants  representing  awards  have  been  presented  to  the 
United  States  Treasury,  through  which  presentation  it  might  have 
been  shown  whether  or  not  the  Comptroller  of  the  Treasury  regards 
the  official  announcement  by  the  Secretary  of  the  Interior — that  the 
work  of  adjusting  claims  was  concluded — as  a  bar  to  further  awards, 
no  mandate  of  a  court  having  issued. 


SECTION  G 


OPINIONS  BY  THE  ATTORNEY  GENERAL  ON  REQUEST  OR 
DEMAND,  OPERATIONS  IN  FOREIGN  COUNTRIES,  FER¬ 
ROMANGANESE  LOSSES,  FERROMANGANESE,  SECOND 
OPINION,  PURCHASE  OF  REAL  ESTATE  AND  INTEREST 
ON  BORROWED  CAPITAL 

Department  of  Justice,  July  1 ,  1919 . 

Sir:  I  acknowledge  receipt  of  your  letter  of  June  25,  1919,  asking 
my  advice  as  to  the  proper  construction  of  the  words  u  request  or 
demand  ”  as  used  in  section  5  of  the  act  of  March  2,  1919  (40  Stat. 
1272).  The  part  of  this  section  containing  these  words  is  as  fol¬ 
lows  : 

That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized  to  adjust, 
liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person,  firm,  or 
corporation,  by  reason  of  producing  or  preparing  to  produce,  either  manganese, 
chrome,  pyrites,  or  tungsten  in  compliance  with  the  request  or  demand  of  the 
Department  of  the  Interior,  the  War  Industries  Board,  the  War  Trade  Board, 
the  Shipping  Board,  or  the  Emergency  Fleet  Corporation.  *  *  * 

The  words  “  request  ”  and  “  demand  ”  are  both  synonyms  of  the 
word  “  ask.”  A  demand  might  perhaps  be  said  to  be  a  “  peremptory 
request.”  The  claims  recognized  by  this  section  are  those  or  per¬ 
sons  who  have  suffered  loss  by  “  producing  or  preparing  to  produce 
either  manganese,  chrome,  pyrites,  or  tungsten  in  compliance  with  the 
request  or  demand  of  the  Department  of  the  Interior,  the  War  In¬ 
dustries  Board,  the  War  Trade  Board,  the  Shipping  Board,  or  the 
Emergency  Fleet  Corporation.”  That  is,  one  of  the  five  govern¬ 
mental  agencies  must  have  asked  (either  by  request  or  demand)  the 
claimant  to  produce  or  to  prepare  to  produce  one  of  the  four  named 
minerals.  The  statute  specifies  the  five  agencies  authorized  to  make 
request  or  demand  for  the  production  of  minerals,  specifies  the  min¬ 
erals,  and  specifies  that  the  production,  or  preparation  for  produc¬ 
tion,  must  have  been  “  in  compliance  with  the  request  or  demand  ”  of 
one  of  the  five  agencies. 

The  language  used  could  hardly  be  more  clear  or  allow  less  room 
for  misconstruction.  No  claim  based  upon  a  general  appeal  or  solici¬ 
tation  is  authorized  by  it,  but  to  come  under  the  statute  the  claimant 
must  have  been  asked  specifically  by  either  the  Department  of  the 
Interior,  the  War  Industries  Board,  the  War  Trade  Board,  the  Ship¬ 
ping  Board,  or  the  Emergency  Fleet  Corporation  to  produce  or  pre¬ 
pare  to  produce  one  or  more  of  the  four  named  minerals. 

In  your  inquiry  you  state : 

Many  claims  have  been  filed  which  appear  to  be  based  upon  an  asserted 
reliance  upon  appeals  to  the  general  public  for  the  production  of  these  minerals 
alleged  to  have  appeared  in  the  newspapers — 

And  so  forth.  As  I  have  stated  above,  the  statute  does  not  au¬ 
thorize  the  recognition  of  a  claim  based  upon  a  general  solicitation 
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or  appeal.  This  is  apparent  from  the  provision  itself.  It  is  also 
apparent  from  the  history  of  the  enactment  (which  it  is  unnecessary 
to  detail  here)  that  it  was  intentionally  framed  so  as  to  exclude  such 
claims  as  are  referred  to  by  you. 

Respectfully, 

A.  Mitchell  Palmer, 

Attorney  General. 

To  the  Secretary  of  the  Interior. 


Department  of  Justice, 

i  T V  ashington.  August  21, 1919. 

Sir:  In  your  letter  of  July  30,  1919,  you  ask  for  my  opinion  as  to 
whether,  under  the  war  minerals  relief  act,  losses  on  properties  op¬ 
erated  by  Americans  in  foreign  countries  can  be  compensated. 

Section  5  of  the  act  of  March  2,  1919  (40  Stat.  1274) ,  entitled  “An 
act  to  provide  relief  in  cases  of  contracts  connected  with  the  prose¬ 
cution  of  the  war,  and  for  other  purposes  ”  (which  I  presume  to  be 
the  act  you  refer  to  as  the  war  minerals  relief  act) ,  reads  as  follows : 

Sec.  5.  That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized 
to  adjust,  liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person, 
firm,  or  corporation,  by  reason  of  producing  or  preparing  to  produce  either 
manganese,  chrome,  pyrites,  or  tungsten  in  compliance  with  the  request  or  de¬ 
mand  of  the  Department  of  the  Interior,  the  War  Industries  Board,  the  War 
Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation  to  sup¬ 
ply  the  urgent  needs  of  the  Nation  in  the  prosecution  of  the  war ;  said  minerals 
being  enumerated  in  the  act  of  Congress  approved  October  fifth,  nineteen  hun¬ 
dred  and  eighteen,  entitled  “An  act  to  provide  further  for  the  national  security 
and  defense  by  encouraging  the  production,  conserving  the  supply,  and  con¬ 
trolling  the  distribution  of  those  ores,  metals,  and  minerals  which  have  for¬ 
merly  been  largely  imported,  or  of  which  there  is  or  may  be  an  inadequate 
supply.” 

The  said  Secretary  shall  make  such  adjustments  and  payments  in  each  case 
as  he  shall  determine  to  be  just  and  equitable ;  that  the  decision  of  said  Secre¬ 
tary  shall  be  conclusive  and  final,  subject  to  the  limitation  hereinafter  pro¬ 
vided;  that  all  payments  and  expenses  incurred  by  said  Secretary,  including 
personal  services,  traveling,  and  subsistence  expenses,  supplies,  postage,  print¬ 
ing,  and  all  other  expenses  incident  to  the  proper  prosecution  of  this  work,  both 
in  the  District  of  Columbia  and  elsewhere,  as  the  Secretary  of  the  Interior 
may  deem  essential  and  proper,  shall  be  paid  from  the  funds  appropriated  by 
the  said  act  of  October  5,  1918,  and  that  said  funds  and  appropriations  shall 
continue  to  be  available  for  said  purpose  until  such  time  as  the  said  Secretary 
shall  have  fully  exercised  the  authority  herein  granted  and  performed  and  com¬ 
pleted  the  duties  hereby  provided  and  imposed:  Provided,  hoioever,  That  the 
payments  and  disbursements  made  under  the  provisions  of  this  section  for  and 
in  connection  with  the  payments  and  settlements  of  the  claims  herein  described, 
and  the  said  expenses  of  administration  shall  in  no  event  exceed  the  sum  of 
$8,500,000:  And  provided  further,  That  said  Secretary  shall  consider,  approve, 
and  dispose  of  only  such  claims  as  shall  be  made  hereunder  and  filed  with  the 
Department  of  the  Interior  within  three  months  from  and  after  the  approval  of 
this  act :  And  provided  further,  That  no  claim  shall  be  allowed  or  paid  by  said 
Secretary  unless  it  shall  appear  to  the  satisfaction  of  the  said  Secretary  that 
the  expenditures  so  made  or  obligations  so  incurred  by  the  claimant  were  made 
in  good  faith  for  or  upon  property  which  contained  either  manganese,  chrome, 
pyrites,  or  tungsten  in  sufficient  quantities  to  be  of  commercial  importance: 
And  provided  further.  That  no  claims  shall  be  paid  unless  it  shall  appear  to  the 
satisfaction  of  said  Secretary  that  moneys  were  invested  or  obligations  were 
incurred  subsequent  to  April  6,  1917,  and  prior  to  November  12,  1918,  in  a  legiti¬ 
mate  attempt  to  produce  either  manganese,  chrome,  pyrites,  or  tungsten  for 
the  needs  of  the  Nation  for  the  prosecution  of  the  war,  and  that  no  profits  of 


135 


ADMINISTRATION  OF  WAR  MINERALS  RELIEF  ACT 

any  kind  shall  be  included,  in  the  allowance  of  any  of  said  claims,  and  that 
no  investment  for  merely  speculative  purposes  shall  be  recognized  in  any 
manner  by  said  Secretary :  And  provided  further.  That  the  settlement  of 
any  claim  arising  under  the  provisions  of  this  section  shall  not  bar  the  United 
States  Government,  through  any  of  its  duly  authorized  agencies,  or  any  com¬ 
mittee  of  Congress  hereafter  duly  appointed,  from  the  right  of  review  of  such 
settlement,  nor  the  right  to  Recover  any  money  paid  by  the  Government  to  any 
party  under  and  by  virtue  of  the  provisions  of  this  section,  if  the  Government 
has  been  defrauded,  and  the  right  of  recovery  in  all  such  cases  shall  extend 
to  the  executors,  administrators,  heirs,  and  assigns  of  any  party. 

That  a  report  of  all  operations  under  this  section  including  receipts  and  dis¬ 
bursements,  shall  be  made  to  Congress  on  or  before  the  first  Monday  in  De¬ 
cember  of  each  year. 

That  nothing  in  this  section  shall  be  construed  to  confer  jurisdiction  upon 
any  court  to  entertain  a  suit  against  the  United  States :  Provided  further.  That 
in  determining  the  net  losses  of  any  claimant  the  Secretary  of  the  Interior 
shall,  among  other  things,  take  into  consideration  and  charge  to  the  claimant, 
the  then  market  value  of  any  ores  or  minerals  on  hand  belonging  to  the  claim¬ 
ant.  and  also  the  salvage  or  usable  value  of  any  machinery  or  other  appliances 
which  may  be  claimed  was  purchased  to  equip  said  mine  for  the  purpose  of 
complying  with  the  request  or  demand  of  the  agencies  of  the  Government  above 
mentioned  in  the  manner  aforesaid. 

I  have  quoted  the  entire  section,  because,  considered  as  a  whole, 
it  discloses  a  very  broad  discretion  vested  in  the  Secretary  of  the 
Interior  to  the  end  that  all  just  claims  of  persons  or  corporations 
who  actually  produced  or  prepared  to  produce  one  or  more  of  the 
four  specified  metals  at  the  request  or  demand  of  any  of  the  five 
designated  governmental  agencies  “  for  the  needs  of  the  Nation  for 
the  prosecution  of  the  war  "  may  be  compensated. 

The  act  of  October  5, 1918  (40  Stat.  1009),  referred  to  in  the  above- 
quoted  section,  designated  a  large  number  of  mineral  substances,  ores, 
minerals,  intermediate  metallurgical  products,  metal  sj  alloys,  and 
chemical  compounds,  as  “  necessaries,”  among  which  chromium, 
manganese,  pyrites,  and  tungsten  were  specifically  enumerated.  This 
act,  among  other  things,  authorized  the  President  to  requisition  such 
necessaries,  and  also  to  requisition  and  take  over  “  any  undeveloped 
or  insufficiently  developed  or  operated  idle  land,  deposit,  or  mine, 
and  any  idle  or  partially  operated  smelter,  or  plant  or  part  thereof 
producing  or.  in  his  judgment,  capable  of  producing  said  neces¬ 
saries  or  either  of  them  *  *  (Sec.  3.) 

This  part  of  the  act  obviously  was  not  intended  to  have  any  extra 
territorial  application,  but  section  2  provides  (in  part) : 

That  the  President  is  authorized  from  time  to  time  to  purchase  such  neces¬ 
saries  and  to  enter  into,  to  accept,  to  transfer,  and  to  assign  contracts  for  the 
production  or  purchase  of  same,  to  provide  storage  facilities  for  and  store  the 
same,  to  provide  or  improve  transportation  facilities,  and  to  use.  distribute,  or 
allocate  said  necessaries,  or  to  sell  the  same  at  reasonable  prices,  but  such 
sales  made  during  the  war  shall  not  be  at  a  price  less  than  the  purchase  or 
cost  of  production  thereof:  Provided,  That  no  such  contract  of  purchase  shall 
cover  a  period  longer  than  two  years  after  the  termination  of  the  war. 

Under  this  section  the  situs  of  the  property  where  such  necessaries 
were  produced  would  be  immaterial  to  the  validity  of  the  contracts 
for  the  purchase  or  production  authorized  by  it. 

This  act  was  an  emergency  act  necessary  for  the  national  security 
and  defense,  and,  as  section  5  of  the  war  minerals  relief  act,  quoted 
above,  neither  expressly  nor  by  implication  limits  its  application  to 
United  States  territory,  it  seems  to  me  that  it  should  be  given  a 
broad  construction  and  that,  while  it  does  not  refer  to  the  act  of 
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October  5,  1918,  except  to  state  that  said  four  ^minerals  were  named 
in  said  act,  still  that  in  any  case  where  the  situs  of  the  property 
upon  or  from  which  said  minerals  were  to  be  produced  would  be 
immaterial  to  contracts  authorized  by  section  2  of  the  act  of  October 
5,  191S,  likewise  the  situs  of  the  property  whose  owner  produced  or 
prepared  to  produce  any  of  the  four  named  minerals  in  compliance 
with  the  request  or  demand  of  the  Department  of  the  Interior,  the 
War  Industries  Board,  the  War  Trade  Board,  the  Shipping  Board, 
or  the  Emergency  Fleet  Corporation  would  be  immaterial  to  the 
consideration  and  allowance  of  the  claims  of  such  owner  by  you, 
provided  always  that  such  claim  in  all  other  respects  comes  within 
the  requirements  of  said  act. 

Respectfully, 

A.  Mitchell  Palmer, 

Attorney  General . 

To  the  Secretary  of  the  Interior. 


Department  of  the  Interior, 

August  26, 1919. 

Respectfully  referred  to  the  Director  of  the  Bureau  of  Mines,  for 
the  information  of  the  War  Minerals  Relief  Commission. 

W.  B.  Acker, 
Acting  Chief  Clerk. 


COMPENSATION  FOR  LOSSES  INCURRED  IN  PRODUCING 

FERROMANGANESE 

The  producers  of  ferromanganese  do  not  come  within  the  purview  of  section 
5  of  the  act  of  March  2.  1919  (40  Stat.  1274).  which  authorizes  the  adjust¬ 
ment  of  losses  sustained  in  the  production  of  certain  specified  minerals,  and 
are,  therefore,  not  entitled  to  reimbursement  for  losses  incurred  in  its  manu¬ 
facture 

Department  of  Justice, 

September  S ,  1919. 

Sir:  In  your  letter  of  August  12  you  request  an  opinion  as  to 
whether  a  claim  for  losses  suffered  in  the  installment  and  operation 
of  a  ferromanganese  plant  may  be  allowed  under  section  <5  of  the 
act  of  March  2,  1919,  entitled  “An  act  to  provide  relief  in  cases  of 
contracts  connected  with  the  prosecution  of  the  war,  and  for  other 
purposes.”  You  inclose  a  copy  of  an  opinion  by  the  Solicitor  of  the 
Interior  Department  on  the  claim  of  the  Anaconda  Copper  Mining 
Co.  for  the  Sum  of  $561,346.62  for  losses  sustained  in  producing  and 
preparing  to  produce  ferromanganese. 

The  pertinent  parts  of  the  act  of  March  2,  1919  (40  Stat.  1272, 
1274,  1275),  read: 

• 

Sec.  5.  That  the  Secretary  of  the  Interior  be.  and  he  hereby  is.  authorized 
to  adjust,  liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  per¬ 
son,  firm,  or  corporation,  by  reason  of  producing,  or  preparing  to  produce, 
either  manganese,  chrome,  pyrites,  or  tungsten  in  compliance  with  the  request 
or  demand  of  the  Department  of  the  Interior,  the  War  Industries  Board,  the 
War  Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation  to 
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supply  the  urgent  needs  of  the  Nation  in  the  prosecution  of  the  war;  said 
minerals  being  enumerated  in  the  act  of  Congress  approved  October  5,  1918, 
entitled  “An  act  to  provide  further  for  the  national  security  and  defense  by 
encouraging  the  production,  conserving  the  supply,  and  controlling  the  distribu-’ 
tion  of  those  ores,  metals,  and  minerals  which  have  formerly  been  largely 
imported,  or  of  which  there  is  or  may  be  inadequate  supply.” 


And  provided  further.  That  no  claim  shall  be  allowed  or  paid  by  said  Secre¬ 
tary  unless  it  shall  appear  to  the  satisfaction  of  the  said  Secretary  that  the 
expenditures  so  made  or  obligations  so  incurred  by  the  claimant  were  made  in 
good  faith  for  or  upon  property  which  contained  either  manganese,  chrome, 
pyrites,  or  tungsten  in  sufficient  quantities  to  be  of  commercial  importance: 
And  provided  further.  That  no  claims  shall  be  paid  unless  it  shall  appear  to  the 
satisfaction  of  said  Secretary  that  moneys  were  invested  or  obligations  were 
incurred  subsequent  to  April  6, 1917,  and  prior  to  November  12, 1918,  in  a  legiti¬ 
mate  attempt  to  produce  either  manganese,  chrome,  pyrites,  or  tungsten  for  the 
needs  of  the  Nation  for  the  prosecution  of  the  war,  and  that  no  profits  of  any 
kind  shall  be  included  in  the  allowance  of  any  of  said  claims,  and  that  no  invest¬ 
ment  for  merely  speculative  purposes  shall  be  recognized  in  any  manner  by  said 
Secretary. 

******* 

Provided  further.  That  in  determining  the  net  losses  of  any  claimant  the 
Secretary  of  the  Interior  shall,  among  other  things,  take  into  consideration 
and  charge  to  the  claimant,  the  then  market  value  of  any  ores  or  minerals  on 
hand  belonging  to  the  claimant,  and  also  the  salvage  or  usable  value  of  any 
machinery  or  other  appliances  which  may  be  claimed  was  purchased  to  equip 
said  mine  for  the  purpose  of  complying  with  the  request  or  demand  of  the 
agencies  of  the  Government  above  mentioned  in  the  manner  aforesaid. 

Section  1  of  the  act  of  October  5,  1918  (40  Stat.  1009),  made  part 
of  the  act  of  March  2,  1919,  and  more  particularly  defining  the  min¬ 
erals,  ores,  intermediate  metallurgical  products,  alloys,  and  chemical 
compounds  thereof  for  which  losses  in  the  production  or  preparation 
for  production  are  to  be  paid,  reads : 

That  by  reason  of  the  existence  of  a  state  of  war,  it  is  essential  to  the  national 
security  and  defense,  and  to  the  successful  prosecution  of  the  war,  and  for  the 
support  and  maintenance  of  the  Army  and  Navy,  to  provide  for  an  adequate 
and  increased  supply,  to  facilitate  the  production,  and  to  provide  for  an  equi¬ 
table,  economical,  and  better  distribution  of  the  following-named  mineral  sub¬ 
stances  and  ores,  minerals,  intermediate  metallurgical  products,  metals,  alloys, 
and  chemical  compounds  thereof,  to  wit :  Antimony,  arsenic,  ball  clay,  bismuth, 
bromine,  cerium,  chalk,  chromium,  cobalt,  corundum,  emery,  fluorspar,  ferro- 
silicon,  fuller’s  earth,  graphite,  grinding  pebbles,  iridium,  kaolin,  magnesite, 
manganese,  mercury,  mica,  molybdenum,  osmium,  sodium,  platinum,  palladium, 
paper  clay,  phosphorus,  potassium,  pyrites,  radium,  sulphur,  thorium,  tin, 
titanium,  tungsten,  uranium,  vanadium,  and  zirconium,  as  the  President  may, 
from  time  to  time,  determine  to  be  necessary  for  the  purposes  aforesaid,  and 
as  to  which  there  is  at  the  time  of  such  determination,  a  present  or  prospective 
inadequacy  of  supply.  The  aforesaid  substances  mentioned  in  any  such  determi¬ 
nation  are  hereinafter  referred  to  as  necessaries. 

The  sole  question  for  determination  is  whether  Congress  by 
section  5  of  the  act  of  March  2,  1919,  intended  to  pay  for  losses 
not  only  incurred  in  mining  manganese,  but  also  for  losses  in  manu¬ 
facturing  manganese  into  an  article  of  commerce  known  as  ferro¬ 
manganese. 

Manganese  is  never  found  in  a  free  state,  but  always  in  conjunc¬ 
tion  with  some  other  mineral  substance  and  generally  in  carbonates 
and  silicates.  Ferromanganese  is  an  alloy  of  iron  and  manganese 
containing  over  25  per  cent  manganese  and  being  rich  in  carbon.  It 
is  used  in  the  manufacture  of  Bessemer  steel.  Manganese  is  a  product 
of  the  mines  and  ferromanganese  is  a  manufactured  article. 
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The  only  uncertainty  that  could  possibly  exist  as  to  the  meaning 
of  the  statute  appears  to  arise  out  of  the  word  u  produce,”  which  is 
applicable  to  both  mining  and  manufacture,  and  mine  owners  as 
well  as  manufacturers  are  referred  to  in  the  statutes  as  producers. 
But  there  are  certain  provisions  of  section  5  of  the  act  of  March  2, 
1919,  which  definitely  limit  the  application  of  the  word  to  mining 
operations. 

The  claim  of  the  Anaconda  Copper  Mining  Co.  is  evidently  based 
upon  the  contention  that  ferromanganese  is  an  intermediate  metal¬ 
lurgical  product  of  manganese  and  is  embraced  within  the  provision 
for  payment  of  losses  to  producers  by  reason  of  the  specific  mention 
of  intermediate  metallurgical  products  in  the  act  of  October  5,  1918, 
and  the  adoption  of  the  minerals  enumerated  in  said  act  in  the  first 
paragraph  of  section  5  of  the  act  of  March  2,  1919.  There  is,  how¬ 
ever,  no  basis  for  this  contention,  as  the  intermediate  metallurgical 
products,  metals,  alloys,  and  chemical  compounds  covered  by  the  act 
are  ail  specifically  named  in  the  act  of  October  5,  1918,  and  as  there 
is  no  reference  to  ferromanganese,  the  rule  of  law  expressio  unius 
exclusio  alterius  applies. 

'Die  second  proviso  of  the  act  of  March  2,  1919,  declares  that  no 
claim  shall  be  allowed  or  paid  except  upon  satisfactory  proof  that 
the  expenditures  were  made  and  the  obligations  incurred  m  good  faith 
for  or  upon  property  containing  the  four  minerals  named  in  sufficient 
quantities  to  be  of  commercial  importance;  and  the  third  proviso 
declares  that  no  claim  shall  be  paid  unless  there  is  satisfactory  proof 
that  the  moneys  were  invested  or  the  obligations  incurred  after  the 
commencement  of  the  war  and  prior  to  the  armistice  in  a  legitimate 
attempt  to  produce  the  said  minerals  for  the  needs  of  the  Nation  and 
the  prosecution  of  the  war,  and  that  the  investments  were  not  merely 
for  speculative  purposes.  The  fifth  proviso  declares  that  in  deter¬ 
mining  the  net  losses  of  any  claimant,  the  then  market  value  of  any 
ores  or  minerals  on  hand  and  the  usable  value  of  any  machinery 
or  other  appliances  purchased  to  equip  said  mine  for  the  purpose  of 
complying  with  the  request  or  demand  of  the  agencies  of  the  Gov¬ 
ernment  were  to  be  deducted. 

Prior  to  the  war  with  Germany,  manganese  was  imported  into  the 
United  States  from  Europe,  xVsia,  Africa,  and  South  America,  and  a 
comparatively  small  quantity  was  produced  in  the  United  States. 
In  order  to  procure  these  necessary  minerals  for  the  prosecution  of 
the  war  and  to  stimulate  the  production  of  the  four  metals  in  this 
country,  operators  were  requested  by  certain  agencies  of  the  Govern¬ 
ment  to  develop  their  mines,  and  section  5  of  the  act  of  March  2, 
1919,  was  passed  making  provision  to  indemnify  producers  who  had 
opened  up  mines  or  who  had  made  expenditures  looking  to  the  devel¬ 
opment  of  mines  of  commercial  importance.  This  is  abundantly 
shown  by  the  explanations  and  statements  concerning  the  various 
provisions  of  the  bill  (H.  R.  13274,  which  afterwards  became  the  act 
of  March  2,  1919)  on  the  floor  of  the  House  and  the  conference  re¬ 
ports  submitted  on  the  bill.  There  was  considerable  hostility  to  sec¬ 
tion  5  of  the  bill,  which,  in  the  earlier  stages  of  the  proceedings, 
before  amendment  by  the  conference  committee,  was  known  as  section 
7,  and  there  was  an  evident  purpose  on  the  part  of  the  managers  to 
indemnify  persons  who  had  incurred  losses  in  mining  operations  as 
distinguished  from  manufacturing  operations  with  said  minerals. 
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Mr.  Kalin,  one  of  the  members  of  the  conference  committee  on  the 
part  of  the  House,  explaining  the  scope  and  purpose  of  the  bill,  made 
the  following  statement  on  the  floor  of  the  House,  which  is  given  on 
the  authority  of  Binns  v.  United  States  (194  U.  S.  495,  496) : 

Mr.  Kahn.  *  *  *  As  I  said,  there  are  only  three  minerals  involved.  They 

are  pyrites,  chrome,  and  manganese.  They  are  found  in  a  few  sections  of  the 
country.  We  have  not  been  able  in  recent  years  to  mine  these  minerals  profit¬ 
ably.  The  people  abroad  have  produced  them  so  much  cheaper  than  they  could 
be  produced  in  this  country  that  the  market  for  these  minerals  in  this  country 
was  practically  destroyed.  But  the  feeling  that  actuated  the  American  people 
was  that  we  must  win  the  war  at  any  cost.  To  win  it  we  had  to  have  these 
minerals.  We  could  not  get  them  from  the  foreign  countries  that  have  been 
hitherto  sending  them  to  our  shores.  Therefore  we  had  to  get  the  men  in  this 
country  who  have  the  properties  on  which  these  mines  are  located  to  produce  for 
us  the  ore  that  we  required.  They  went  to  work  in  good  faith  for  the  Govern¬ 
ment,  and  they  are  entitled  to  relief.  I  hope  that  the  House  will  send  this  bill 
to  further  conference  and  instruct  the  conferees  to  include  the  principle  of 
these  provisions  of  section  7  in  their  final  report.  (57th  Cong.  Ree.,  daily  issue, 
p.  2879.) 

Further  statements  were  made  by  Mr.  Kahn  (id.  p.  3504),  explain¬ 
ing  that  the  bill  was  intended  to  reimburse  property  owners  in  this 
country,  who  at  the  solicitation  of  the  Government  undertook  to  de¬ 
velop  properties  containing  the  minerals  specified  in  the  bill  in  suf¬ 
ficient  quantities  to  be  of  commercial  importance,  for  looses  sustained 
in  developing  mines. 

The  portions  of  the  act  which  have  been  referred  to  as  limiting 
payment  to  losses  incurred  in  the  development  of  mining  were  pro¬ 
posed  as  amendments  by  the  Senate,  and  the  discussion  of  these 
amendments  on  the  floor  of  the  House  shows  that  they  are  intended 
to  limit  reimbursement  to  persons  who  had  made  bona  fide  invest¬ 
ments  in  the  development  of  properties  containing  the  said  ores,  and 
to  prevent  the  extension  of  the  provisions  of  the  bill  to  losses  sus¬ 
tained  by  manufacturers  in  working  these  ores  into  commercial  prod¬ 
ucts.  (Id.  pp.  4468-4474.) 

In  the  statement  of  the  manager  on  the  part  of  the  House  attached 
to  the  conference  report  on  the  bill  (H.  R.  13274),  submitted  Feb¬ 
ruary  11,  1919,  is  the  following: 

Section  5  provides  for  the  settlement  of  mining  contracts  by  the  Secretary  of 
the  Interior.  (Id.  p.  3317.) 

Attached  to  the  conference  report  on  the  bill  submitted  February 
26,  1919,  is  the  following  statement : 

The  conference  adopted  the  report  upon  this  bill  made  February  11,  with  the 
exception  of  section  5  which  provided  for  the  settlement  of  mining  contracts  by 
the  Secretary  of  the  Interior.  As  to  section  5  the  conferees  simply  followed 
the  latest  instructions  of  the  House  authorizing  the  settlement  and  liquidation 
of  losses  suffered  in  the  production  of  manganese,  chrome,  pyrites,  and  tungsten. 
The  conferees  respectfully  refer  to  the  report  and  statement  filed  February  11, 
1919,  upon  this  bill.  (Id.  pp.  4564,  4565.) 

This  report  was  agreed  to.  (Id.  p.  4672.) 

The  motion  to  instruct  the  managers  of  the  conference  committee  on 
the  part  of  the  House  to  agree  to  the  Senate  amendments  which 
limited  reimbursements  to  losses  incurred  in  developing  mines  after 
deducting  the  value  of  ores,  minerals,  and  machinery  for  working  the 
mines  on  hand  at  the  time  the  armistice  was  signed,  and  that  only  net 
losses  in  mining  operations,  without  profits,  should  be  paid,  was 
offered  by  Mr.  Foster.  (Id.  p.  4468.)  This  motion  was  debated  at 
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considerable  length  and  a  substitute  motion  was  offered  by  Mr.  Staf¬ 
ford  to  instruct  the  managers  on  the  part  of  the  House  to  concur  in 
the  Senate  amendments  except  as  to  section  7  (afterwards  sec.  5). 
The  substitute  was  rejected  (id.  p.  4473),  and  the  motion  of  Mr.  Fos¬ 
ter  was  adopted  and  the  names  of  the  conferees  announced.  (Id.  p. 
4474.)  These  were  the  instructions  referred  to  in  the  statement  at¬ 
tached  to  the  conference  report  which  was  adopted  and  which  con¬ 
tained  the  act  of  March  2, 1919,  as  finally  approved. 

A  comparison  of  the  conference  report  of  February  11,  1919  (id. 
pp.  3316,  3317),  and  February  26, 1919  (id.  pp.  4563-4565),  will  show 
all  of  the  Senate  amendments  to  section  5  of  the  act  of  March  2, 1919y 
limiting  reimbursement  to  persons  developing  or  preparing  to  de¬ 
velop  mines  of  manganese,  chrome,  pyrites,  and  tungsten  in  good  faith 
at  the  request  or  demand  of  the  five  agencies  of  the  Government 
named  in  the  act. 

My  examination  of  this  subject  has  led  me  to  conclude  that  pro¬ 
ducers  of  ferromanganese  do  not  come  within  the  purview  of  the  act 
of  March  2,  1919,  and  are,  therefore,  not  entitled  to  reimbursement 
for  losses  incurred  in  its  manufacture. 


Respectfully, 

To  the  Secretary  of  the  Interior. 


C.  B.  Ames, 

Acting  Attorney  General. 


Department  of  Justice, 

Washington ,  January  29, 192 4-. 

Sir:  I  have  your  letter  of  October  31,  1923,  requesting  my 
opinion  as  to  whether  a  claim  for  losses  suffered  in  the  installation 
and  operation  of  a  ferromanganese  plant  may  be  allowed  under  sec¬ 
tion  5  of  the  act  of  March  2,  1919,  entitled  “  An  act  to  provide  relief 
in  cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes”  (40  Stat.  1272),  as  amended  by  the  act  of  No¬ 
vember  23,  1921  (42  Stat.  322).  You  refer  particularly  to  the  claim 
of  the  Anaconda  Copper  Mining  Co.  for  a  sum  exceeding  $500,000 
for  losses  sustained  in  producing  and  preparing  to  produce  “  ferro¬ 
manganese  ”  at  Great  Falls,  Mont. 

The  act  of  March  2,  1919,  in  effect,  gave  to  the  Secretary  of  War 
the  authority  to  settle  with  persons  who  had  incurred  losses  in  cer¬ 
tain  activities  during  the  war,  whose  contracts  with  the  Government 
were  irregular  and  whose  claims  would  have  otherwise  been  of 
doubtful  validity. 

In  section  5  of  the  same  act  substantially  the  same  authority  was 
given  to  the  Secretary  of  the  Interior  to  settle  with  persons  who  had 
sustained  losses  in  producing,  or  preparing  to  produce,  certain  speci¬ 
fied  minerals.  The  pertinent  parts  of  such  act  read  as  follows : 

Sex:.  5.  That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized  to- 
adjust,  liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  per¬ 
son.  firm,  or  corporation,  by  reason  of  producing  or  preparing  to  produce,  either 
manganese,  chrome,  pyrites,  or  tungsten  in  compliance  with  the  request  or 
demand  of  the  Department  of  the  Interior,  the  War  Industries  Board,  the- 
War  Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation  to 
supply  the  urgent  needs  of  the  Nation  in  the  prosecution  of  the  war ;  said 
minerals  being  enumerated  in  the  act  of  Congress  approved  October  5,  1918,. 
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entitled.  “An  act  to  provide  further  for  the  national  security  and  defense  by 
encouraging  the  production,  conserving  the  supply,  and  controlling  the  distribu¬ 
tion  of  those  ores,  metals,  and  minerals  which  have  formerly  been  largely 
,  imported,  or  of  which  there  is  or  may  be  an  inadequate  supply  *  * 

And  provided  further ,  That  no  claim  be  allowed  or  paid  by  said  Secretary, 
unless  it  shall  appear  to  the  satisfaction  of  the  said  Secretary  that  the  expendi¬ 
tures  so  made  or  obligations  so  incurred  by  the  claimant  were  made  in  good 
faith  for  or  upon  property  which  contained  either  manganese,  chrome,  pyrites, 
or  tungsten  in  sufficient  quantities  to  be  of  commercial  importance:  And  pro - 
vided  further ,  That  no  claims  shall  be  paid  unless  it  shall  appear  to  the  sat¬ 
isfaction  of  said  Secretary  that  moneys  were  invested  or  obligations  were 
incurred  subsequent  to  April  6,  1917,  and  prior  to  November  12,  191S,  in  a 
legitimate  attempt  to  produce  either  manganese,  chrome,  pyrites,  or  tungsten 
for  the  needs  of  the  Nation  for  the  prosecution  of  the  war,  and  that  no  profits 
of  any  kind  shall  be  included  in  the  allowance  of  any  of  said  claims,  and  that 
no  investment  for  merely  speculative  purposes  shall  be  recognized  in  any  manner 
by  said  Secretary.  *  *  * 

Provided  further .  That  in  determining  the  net  losses  of  any  claimant  the 
Secretary  of  the  Interior  shall,  among  other  things,  take  into  consideration  and 
charge  to  the  claimant,  the  then  market  value  of  any  ores  or  minerals  on  hand 
belonging  to  claimant,  and  also  the  salvage  or  usable  value  of  any  machinery 
or  other  appliances  which  may  be  claimed  was  purchased  to  equip  said  mine 
for  the  purpose  of  complying  with  the  request  or  demand  of  the  agencies  of  the 
Government  above  mentioned  in  the  manner  aforesaid. 

Section  1  of  the  act  of  October  5,  1918  (40  Stat.  1009),  “An  act  to 
provide  further  for  the  national  security  and  defense,  for  encourag¬ 
ing  the  production,  conserving  the  supply,  and  controlling  the  dis¬ 
tribution  of  those  ores,  metals,  and  minerals  which  have  formerly 
been  largely  imported,  and  of  which  there  is  or  may  be  an  inadequate 
supply,”  which  act  is  referred  to  in  the  act  of  March  2,  1919,  reads 
as  follows : 

That  by  reason  of  the  existence  of  a  state  of  war,  it  is  essential  to  the 
national  security  and  defense,  and  to  the  successful  prosecution  of  the  war,  and 
for  the  support  and  maintenance  of  the  Army  and  Navy,  to  provide  for  an  ade¬ 
quate  and  increased  supply,  to  facilitate  the  production,  and  to  provide  for 
an  equitable,  economical,  and  better  distribution  of  the  following-named  min¬ 
eral  substances  and  ores,  minerals,  intermediate  metallurgical  products,  metals, 
alloys,  and  the  chemical  compounds  thereof,  to  wit :  Antimony,  arsenic,  ball 
clay,  bismuth,  bromine,  cerium,  chalk,  chromium,  cobalt,  corondum,  emery, 
fluorspar,  ferrosilicon,  fullers’  earth,  graphite,  grinding  pebbles,  iridium,  kaolin, 
magnesite,  manganese,  mercury,  mica,  molybdenum,  osmium,  sodium,  platinum, 
palladium,  paper  clay,  phosphorous,  potassium,  pyrites,  radium,  sulphur, 
thorium,  tin,  titanium,  tungsten,  uranium,  vanadium,  and  zirconium,  as  the 
President  may  from  time  to  time  determine  to  be  necessary  for  the  purposes 
aforesaid,  and  as  to  which  there  is,  at  the  time  of  such  determination,  a  present 
or  prospective  inadequacy  of  supply.  The  aforesaid  substances  mentioned  in 
any  such  determination  are  hereinafter  referred  to  as  necessaries. 

In  the  beginning  let  us  understand  the  meaning  of  f  manganese  ” 
and  the  meaning  of  “  ferromanganese.” 

Manganese,  in  a  technical  sense,  is  defined  as  a  hard,  brittle,  metal¬ 
lic  element  used  in  making  glass  and  paint.  But  in  the  act  of  March 
2,  1919,  Congress  clearly  indicated  that  it  had  in  mind  manganese  in 
its  ore  form  because,  after  specifying  the  four  substances,  it  refers 
to  them  as  minerals  only,  and  the  common  ordinary  meaning  of 
“  mineral  ”  is  that  it  is  a  natural  substance  and  a  product  of  mines  or 
mining.  Further  indication  that  Congress  had  in  mind  only  mining 
operations,  and  thus  manganese  only  in  its  ore  form,  is  by  its  inser¬ 
tion  of  several  provisos  restricting  whatever  generality  may  be  found 
in  the  first  paragraph  of  section  5.  Such  provisos  relate  more  par¬ 
ticularly  to  the  purchase,  development,  and  equipment  of  mines. 
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Manganese  as  a  mineral  is  obtained  from  the  earth  and  is  produced 
solely  by  mining  operations. 

Ferromanganese  is  an  alloy  of  manganese  and  iron.  Its  production 
is  obtained  by  a  manufacturing  operation.  It  is  true  that  ferroman¬ 
ganese  is  produced  from  the  bulky  manganese  ores,  but  its  production 
is  a  separate  and  distinct  operation  from  the  production  of  the  raw 
mineral  from  which  it  is  produced. 

Regardless  of  the  fact  that  ferromanganese  may  sometimes  be  re¬ 
ferred  to  by  persons  engaged  in  the  steel  business  as  manganese,  the 
outstanding  fact  remains  that  ferromanganese  and  manganese  are 
two  distinct  commodities. 

Ferromanganese  is  used  in  making  steel.  There  were  many  ferro¬ 
manganese  plants  in  this  country  prior  to  the  war.  The  manganese 
ores,  however,  were  almost  entirely  imported,  principally  from 
Russia  and  India.  What  this  country  particularly  needed,  therefore, 
during  the  war  was  not  the  erection  of  additional  ferromanganese 
plants,  but  the  opening  and  operation  of  manganese  mines  to  supply 
the  manganese  ores  from  which  ferromanganese  could  be  produced 
in  the  ferromanganese  plants  already  existing,  because  after  the  out¬ 
break  of  the  war  the  foreign  supply  of  these  manganese  ores  was 
largely  eliminated. 

Subsequent  to  the  enactment  of  the  act  of  March  2,  1919,  the  Ana¬ 
conda  Copper  Mining  Co.  filed  a  claim  with  the  Secretary  of  the 
Interior,  seeking  reimbursement  for  losses  sustained  by  it  in  produc¬ 
ing,  or  preparing  to  produce,  ferromanganese  at  a  plant  alleged  to 
have  been  erected  by  it  at  the  solicitation  of  Mr.  Bernard  M.  Baruch, 
then  a  member  and  later  chairman  of  the  War  Industries  Board,  for 
the  purpose  of  aiding  the  Government  in  the  prosecution  of  the  war. 
This  ferromanganese  plant  was  erected  in  the  year  1918  on  the  com¬ 
pany’s,  property  at  Great  Falls,  Mont.,  which  is  approximately  100 
miles  from  Butte,  Mont.,  at  which  place  the  mines  from  which  the 
company  procured  manganese  and  other  minerals  are  located.  The 
alleged  object  of  erecting  the  plant  at  Great  Falls  was  to  utilize  the 
company’s  electric  power  at  that  place,  and  to  also  save  the  expense 
of  transporting  manganese  in  its  heavy  ore  fdrm  to  Pennsylvania, 
where  most  of  the  ferromanganese  plants  were  located,  thereby  con¬ 
serving  railroad  facilities  for  other  purposes. 

After  the  presentation  of  the  original  claim  of  the  Anaconda 
Copper  Mining  Co.,  former  Solicitor  Mahaffie  of  your  department 
rendered  under  date  of  August  12,  1919,  an  opinion  in  which  he 
concluded  that — 

Blast  furnaces  and  other  metallurgical  plants  similar  to  that  of  the  Anaconda 
Copper  Mining  Co.,  producing  ferromanganese,  can  not  be  regarded  as  producers 
of  manganese  under  the  act  of  March  2,  1919.  This  view  is  without  prejudice 
to  any  part  of  this  particular  claim  as  may  replace  losses  in  the  production  of 
the  manganese  ore  itself. 

Shortly  after  the  rendition  of  the  opinion  by  former  Solicitor 
Mahaffie  an  opinion  -was  rendered  on  September  3,  1919,  by  Acting 
Attorney  General  Ames,  in  which  he  said — 

Manganese  is  a  product  of  the  mines,  and  ferromanganese  is  a  manufactured 
article. 

and  concluded  as  follows : 

My  examination  of  this  subject  has  led  me  to  conclude  that  producers  of  ferro¬ 
manganese  do  not  come  within  the  purview  of  the  act  of  March  2,  1919,  and 
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are,  therefore,  not  entitled  to  reimbursement  for  losses  incurred  in  its  manu¬ 
facture. 

Since  the  above  opinions  were  rendered,  Congress  has  amended 
the  act  of  March  2,  1919,  by  the  following  enactment,  approved 
November  23, 1921 : 

That  section  5  of  the  act  approved  March  2, 1919,  entitled,  “An  act  to  provide 
relief  in  cases  of  contracts  connected  with!  the  prosecution  of  the  war,  and  for 
other  purposes,”  be,  and  is  hereby,  amended  as  follows :  Add  to  the  first  para¬ 
graph  in  section  5  the  following  proviso : 

Provided,  That  all  claimants  who,  in  response  to  any  personal,  written,  or 
published  request,  demand,  solicitation,  or  appeal  from  any  of  the  Government 
agencies  mentioned  in  said  act,  in  good  faith  expended  money  in  producing  or 
preparing  to  produce  any  of  the  ores  or  minerals  named  therein  and  have 
heretofore  mailed  or  filed  their  claims  or  notice  in  writing  thereof  within  the 
time  and  in  the  manner  prescribed  by  said  act,  if  the  proof  in  support  of  said 
claims  clearly  shows  them  to  be  based  upon  action  taken  in  response  to  such 
request,  demand,  solicitation,  or  appeal,  shall  be  reimbursed  such  net  losses  as 
they  may  have  incurred  and  are  in  justice  and  equity  entitled  to  from  the 
appropriation  in  said  act. 

If  in  claims  passed  upon  under  said  act  awards  have  been  denied  or  made 
on  rulings  contrary  to  the  provisions  of  this  amendment,  or  through  mis¬ 
calculation,  the  Secretary  of  the  Interior  may  award  proper  amounts  or  addi¬ 
tional  amounts. 

The  above  amendatory  act  has  no  material  bearing  on  the  question 
involved.  It  simply  makes  clear  the  conditions  under  which  persons 
have  the  right  to  file  claims  for  losses  sustained  in  activities  speci¬ 
fied  in  the  original  relief  act. 

Since  the  enactment  of  the  above  amendment,  the  Anaconda  Cop¬ 
per  Mining  Co.  has  reentered  its  claim,  with  which  it  submits  evi¬ 
dence,  including  affidavits  from  various  metallurgical  experts,  stat¬ 
ing  in  effect  that  ferromanganese,  when  referred  to  by  persons 
engaged  in  the  steel  industry,  is  generally  referred  to  as  manganese. 
There  is  also  an  affidavit  from  Senator  Charles  B.  Henderson,  former 
chairman  of  the  Senate  Committee  on  Mines  and  Mining,  stating 
among  other  things  that  he  had  introduced  the  original  amendment 
which  became  section  5  of  the  act  of  March  2,  1919;  and  that  his 
impression  is  that  the  term  “manganese,”  as  used  in  the  act  was 
understood  to  mean  “  manganese  in  all  its  forms,”  including  “  ferro¬ 
manganese.” 

The  opinion  of  the  present  solicitor  of  your  department,  Mr. 
Edwards,  which  accompanied  your  request,  is  in  harmony  with  the 
previous  opinions  rendered  by  former  Solicitor  Mahaffie  and  former 
Acting  Attorney  General  Ames.  A  careful  consideration  of  the 
question  leads  me  to  concur  in  their  conclusions.  I  am  of  the  opinion 
that  ferromanganese  is  not  manganese  within  the  meaning  of  the 
act  of  March  2,  1919. 

No  Government  agency  has  the  authority  to  direct  the  payment 
of  monev  out  of  the  Public  Treasury  to  persons  who  have  sustained 
losses  in  private  enterprises,  even  though  such  enterprises  are  alleged 
to  have  been  for  the  purpose  of  ultimately  aiding  the  Government 
in  a  national  emergency,  unless  Congress  gave  the  Government 
agency  such  authority  in  clear  and  unmistakable  language. 

The  affidavit  submitted  by  Senator  Henderson  can  not  be  properly 
considered  in  arriving  at  a  conclusion  as  to  what  Congress  meant 
in  the  act  in  question,  any  more  than  a  statement  of  any  Member  in 
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debate  on  the  floor  of  Congress  can  be  considered.  (United  States 
v.  Freight  Association,  166  U.  S.  290,  318;  Binns  v.  United  States, 
194  U.  S.  486,  495 ;  Holy  Trinity  Church  v.  United  States,  143  U.  S. 
457,  464.)  All  evidence  pertaining  to  the  history  of  the  act  while  in 
the  making,  including  reports  of  committees  which  are  proper  to 
consider,  indicates  that  the  relief  which  Congress  provided  for  per¬ 
tained  only  to  mining  operations. 

But  aside  from  committee  reports,  or  the  statements  of  any  Mem¬ 
bers  of  Congress,  a  careful  reading  of  the  act,  in  my  judgment, 
establishes  beyond  question  that  the  relief  provided  for  pertains  only 
to  mining  operations. 

The  act  says  that  the  Secretary  of  the  Interior  is  authorized  to 
pay  such  net  losses  as  have  been  suffered  by  those  producing  or 
preparing  to  produce  either  manganese,  chrome,  pyrites,  or  tungsten 
upon  request  from  the  proper  Government  authorities,  44  said  minerals 
being  enumerated  in  the  act  of  Congress,  approved  October  5,  1918.” 
It  is  contended  by  those  who  hold  that  ferromanganese  is  manganese 
within  the  meaning  of  the  act,  that,  in  the  act  of  October  5,  1918, 
not  only  the  word  44  manganese  ”  was  used,  but  that  Congress  also 
said,  in  specifying  manganese  and  numerous  other  minerals,  44  the 
following-named  mineral  substances  and  ores,  minerals,  and  inter¬ 
mediate  metallurgical  products,  metals,  alloys,  and  chemical  com¬ 
pounds  thereof,”  and  that,  therefore,  ferromanganese  is  included  in 
such  specification.  It  is  true  that  ferromanganese,  which  is  an  alloy 
of  manganese  and  iron,  would  be  included  under  the  above  specifi¬ 
cation  of  the  act  of  October  5,  1918,  but  Congress  did  not  say  in  the 
act  of  March  2,  1919, 44  manganese,  chrome,  pyrites,  or  tungsten,  and 
all  minerals  enumerated  in  the  act  of  Congress  approved  October  5, 
1918” 

Congress  merely  specified  44  manganese,  chrome,  pyrites,  and  tung¬ 
sten,”  and  then  said,  44  said  minerals  being  enumerated  in  the  act 
of  Congress,  approved  October  5,  1918.”  It  is  clear  therefore  that 
Congress  did  not  mean  to  include  all  the  44  mineral  substances, 
minerals,  intermediate  metallurgical  products,  metals,  alloys,  and 
chemical  compounds  thereof,”  enumerated  in  the  act  of  October  5, 
1918,  because  many  other  minerals,  etc.,  mentioned  in  the  act  of 
October  5,  1918,  are  not  mentioned,  either  directjy  or  indirectly  in 
section  5  of  the  act  of  March  2, 1919. 

Some  reference  is  made,  by  those  who  contend  that  ferromanganese 
is  included  in  the  act  of  March  2,  1919.  to  the  use  of  manganese, 
chrome,  pyrites,  and  tungsten.  It  is  contended  that  only  pyrites 
is  an  ore,  or  in  the  nature  of  an  ore,  and  that  the  other  three  are 
ultimate  metals  or  elements,  not  generally  useful  as  such  for  com¬ 
mercial  purposes,  and  certainly  not  for  war  purposes,  that  the  sub¬ 
stances  needed  for  war  purposes  were  the  ferro-alloys  of  these  three 
metals,  and  that  44  to  get  these  it  was,  of  course,  necessary  to  produce 
the  ores  from  which  the  alloys  are  made.” 

But  the  preceding  quotation  is  actually  in  harmony  with  the  con¬ 
clusion  here  reached.  Of  course  it  was  necessary  to  produce  such 
ores,  and  losses  iii  such  production,  and  not  losses  in  the  further 
production  of  the  alloys,  is  what  Congress  sought  to  relieve. 
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Take  for  example  the  fact  that  sulphur  is  produced  from  pyrites; 
can  it  be  assumed  that  Congress  intended  to  reimburse  persons  who 
had  sustained  losses  in  producing  sulphur,  or  in  erecting  sulphur 
plants  to  produce  sulphur  ? 

Suppose  that  Congress  had  enacted  legislation  for  the  reimburse¬ 
ment  of  such  losses  sustained  by  persons  producing  sugar,  providing 
their  expenses  were  incurred  “  for  or  upon  property  where  sugar  is 
grown,”  could  it  then  be  assumed  that  persons  suffering  losses  in  the 
erection  of  sugar  refineries  would  have  just  claims  against  the 
Government  ? 

It  is  true  that  the  great  bulk  of  manganese  is  used  in  the  business 
of  making  steel  in  the  form  of  ferromanganese.  Although  the  pro¬ 
duction  of  ferromanganese  in  this  country  in  increased  quantities 
was  desired  by  the  Government  during  the  recent  emergency,  there  is 
no  evidence  to  show  that  ferromanganese  was  not  being  produced  or 
could  not  be  produced  in  sufficient  quantities,  in  plants  in  other  sec¬ 
tions  of  the  country,  before  the  construction  of  the  plant  of  the  Ana¬ 
conda  Copper  Mining  Co.  at  Great  Falls,  Mont.,  was  commenced. 
As  heretofore  stated,  ferromanganese  was  produced  in  this  country 
in  substantial  quantities  prior  to  the  war.  The  manganese  ores,  how¬ 
ever,  from  which  such  ferromanganese  was  produced,  were  imported 
into  this  country  from  foreign  mines.  What  this  country  was  greatly 
in  need  of,  therefore,  was  the  development  of  mines  containing  man¬ 
ganese.  The  construction  of  plants  for  the  production  of  ferroman¬ 
ganese  was  manifestly  of  lesser  importance. 

It  is  not  to  be  assumed  that,  because  Congress  during  the  war  gave 
the  President  the  power  to  provide  for  the  production  of  numerous 
specified  commodities,  it  is  intended  by  an  act  passed  after  the  armi¬ 
stice  to  provide  relief  for  any  and  all  persons  who  suffered  financial 
losses  by  engaging  in  activities  for  which  the  Government  had  the 
power  to  contract  as  specified  in  previous  war  legislation. 

The  following  extract  from  section  5  of  the  act  of  March  2,  1919, 
clearly  provides : 

That  no  claim  shall  be  allowed  or  paid  by  said  Secretary  unless  it  shall 
appear  to  the  satisfaction  of  the  said  Secretary  that  the  expenditures  so  made 
or  obligations  so  incurred  by  the  claimant  were  made  in  good  faith,  for  or  upon 
property  which  contained  either  manganese,  chrome,  pyrites,  or  tungsten  in 
sufficient  quantities  to  be  of  commercial  importance. 

Which  provision  makes  it  clear  that  Congress  intended  to  provide 
relief  only  for  those  who  had  gone  to  the  expense  of  purchasing  prop¬ 
erty  (mines)  which  contained  manganese,  chrome,  pyrites,  or  tung¬ 
sten,  or  for  persons  who  had  gone  to  the  expense  of  installing  machin¬ 
ery,  etc.,  on  such  property  for  the  operation  of  such  mines.  The 
relief  is  clearly  for  expenses  incurred  in  mining  projects  and  not  for 
expenses  incurred  in  manufacturing  projects.  A  plant,  or  smelter, 
for  the  production  of  ferromanganese  is  not  regarded  as  part  of  the 
equipment  of  a  mine. 

I  quote  further  from  section  5  of  the  act  of  March  2,  1919 : 

Provided  further ;  That  in  determining  the  net  losses  of  any  claimant,  the 
Secretary  of  the  Interior  shall,  among  other  things,  take  into  consideration 
and  charge  to  the  claimant,  the  then  market  value  of  any  ores  or  minerals  on 
hand  and  belonging  to  the  claimant,  and  also  the  salvage  or  usable  value  of 
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any  machinery  or  other  appliances  which  may  be  claimed  was  purchased  to 
equip  said  mine  for  the  purpose  of  complying  with  the  request  or  demand  of 
the  agencies  of  the  Government  above  mentioned,  in  the  manner  aforesaid. 

The  additional  language  above  quoted,  referring  to  machinery, 
etc.,  purchased  to  “  equip  said  mine.”  again  manifests  the  fact  that 
Congress  by  this  act  provided  relief  only  for  those  who  engaged  in 
mining  projects. 

The  money  expended  by  the  Anaconda  Copper  Mining  Co.  in  erect¬ 
ing  a  plant  for  the  production  of  ferromanganese  at  Great  Falls, 
Mont.,  was  not  expended  “  for  or  upon  property  which  contained 
either  manganese,  chrome,  pyrites,  or  tungsten.”  It  was  not  ex¬ 
pended  to  purchase  any  machinery  “  to  equip  said  mine.”  It  was  not 
expended  in  any  kind  of  mining  project.  It  was  expended  solely  in  a 
manufacturing  project,  and  section  5  of  the  act  in  question  provides 
no  relief  for  such  expenditure.  The  raw  “  manganese  ”  is  what  the 
country  had  to  have  produced  in  order  to  supply  the  existing  plants 
producing  ferromanganese,  and  losses  sustained  in  the  production  of 
the  raw  commodity  is  what  Congress  sought  to  relieve. 

A  careful  consideration  of  the  act  and  of  the  files  submitted  with 
your  letter,  including  tile  previous  opinions  rendered  on  the  ques¬ 
tion,  convinces  me  that  the  losses  incurred  by  the  Anaconda  Copper 
Mining  Co.  at  Great  Falls,  Mont.,  for  the  production  of  ferroman¬ 
ganese  are  not  subject  to  reimbursement  by  the  Secretary  of  the 
Interior  under  such  act. 

Respectfully, 

A.  T.  Seymour, 
Acting  Attorney  General. 

The  Secretary  of  the  Interior, 

W ashington ,  D.  C. 


Department  of  Justice, 

Washington ,  March  23,  1928. . 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letters 
of  December  9,  1927,  February  25,  1928,  and  March  9,  1928,  in  which 
you  request  my  opinion  on  the  following  questions  arising  in  the 
administration  of  section  5  of  the  act  of  March  2,  1919  (ch.  94,  40 
Stat.  1272,  1274),  commonly  known  as  the  war  minerals  relief 
statute : 

First.  Are  you  .authorized  to  adjust,  liquidate,  and  pay  net  losses  sustained 
-  in  the  purchase  of  real  estate? 

Second.  Are  you  authorized  to  adjust,  liquidate,  and  pay  net  losses  arising 
by  reason  of  interest  paid,  or  payable  under  obligations  to  pay,  on  money 
borrowed  for  use  by  operators  in  connection  with  operations  under  the  law? 

In  your  letter  of  March  9,  1928,  you  state  what  claims  of  such 
character  have  been  filed  with  you  for  adjustment,  allowance,  and 
settlement  under  the  act ;  that  in  your  administration  of  the  act  you 
have  held  that  claims  of  such  character  are  not  within  the  purview 
of  the  statute  and  for. that  reason  have  declined  to  consider  them 
with  a  view  to  an  adjustment;  that  some  of  the  claimants,  and  Mem¬ 
bers  of  Congress  who  are  giving  consideration  to  the  passage  of 
legislation  having  for  its  purpose  the  enlargement  of  the  scope  of 
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these  statutes  to  embrace  such  claims,  have  recently  appeared  before 
you  urging  that  the  construction  of  the  law,  which  has  heretofore 
been  followed,  is  erroneous,  and  that  if  correctly  interpreted  claims 
of  the  character  mentioned  should  be  reopened  and  adjusted  with¬ 
out  further  legislation ;  that  you  have  refused  upon  their  application 
to  recede  from  the  construction  adopted  or  to  reconsider  such  cases 
with  a  view  to  adjustment  of  losses  arising  from  the  classes  of 
claims  covered  by  the  questions  submitted  to  me,  and  you  now  desire 
my  opinion  on  the  two  questions  of  law. 

Section  5  of  the  act  provides: 

That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized  to  adjust, 
liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  person. 

*  *  *  by  reason  of  producing  or  preparing  to  produce,  either  manga¬ 

nese,  *  *  *  or  tungsten  in  compliance  with  the  request  or  demand  of  the 
Department  of  the  Interior,  *  *  *  to  supply  the  urgent  needs  of  the 

Nation  in  the  prosecution  of  the  war :  *  *  * 

The  said  Secretary  shall  make  such  adjustments  and  payments  in  each  case 
as  he  shall  determine  to  be  just  and  equitable;  that  the  decision  of  said 
Secretary  shall  be  conclusive  and  final,  subject  to  the  limitation  hereinafter 
provided ; 

*  *  *  And  provided  further,  That  said  Secretary  shall  consider,  approve, 

•and  dispose  of  only  such  claims  as  shall  be  made  hereunder  and  .  filed  with  the 
Department  of  the  Interior  within  three  months  from  and  after  the  approval 
of  this  act:  And  provided  further ,  That  no  claim  shall  be  allowed  or  paid 
by  said  Secretary  unless  it  shall  appear  to  the  satisfaction  of  the  said  Secretary 
that  the  expenditures  so  made  or  obligations  so  incurred  by  the  claimant  were 
made  in  good  faith  for  or  upon  property  which  contained  either  managanese, 

*  *  *  or  tungsten  in  sufficient  quantities  to  be  of  commercial  importance: 

And  proi-ided  further.  That  no  claims  shall  be  paid  unless  it  shall  appear  to 
the  satisfaction  of  said  Secretary  that  moneys  were  invested  or  obligations 
were  incurred  subsequent  to  April  6,  1917,  and  prior  to  November  12,  1918, 
in  a  legitimate  attempt  to  produce  either  manganese  *  *  *  or  tungsten 

for  the  needs  of  the  Nation  for  the  prosecution  of  the  war,  and  that  no 
profits  of  any  kind  shall  be  included  in  the  allowance  of  any  of  said  claims, 
and  that  no  investment  for  merely  speculative  purposes  shall  be  recognized 
in  any  manner  by  said  Secretary:  And  provided  further ,  That  the  settlement 
of  any  claim  arising  under  the  provisions  of  this  section  shall  not  bar  the 
United  States  Government,  through  any  of  its  duly  authorized  agencies. 

*  *  *  from  the  right  of  review  of  such  settlement,- nor  the  right  to  recover 

any  money  paid  by  the  Government  to  any  party  under  and  by  virtue  of  the 
provisions  of  this  section,  if  the  Government  has  been  defrauded  *  *  *. 

******* 

That  nothing  in  this  section  shall  be  construed  to  confer  jurisdiction  upon 
any  court  to  entertain  a  suit  against  the  United  States:  Provided  further , 
That,  in  determining  the  net  losses  of  any  claimant  the  Secretary  of  the 
Interior  shall,  among  other  things,  take  ito  consideration  and  charge  to  the 
claimant  the  then  market  value  of  any  ores  or  minerals  on  hand  belonging 
to  the  claimant,  and  also  the  salvage  or  usable  value  of  any  machinery  or 
other  appliances  which  may  be  claimed  was  purchased  to  equip  said  mine  for 
the  purpose  of  complying  with  the  request  or  demand  of  the  agencies  of  the 
Government  in  the  manner  aforesaid. 

Soon  after  its  passage  the  question  arose  whether  the  act  contem¬ 
plated  payment  for  losses  arising  from  the  purchase  of  real  property. 
Had  the  bill  in  its  original  form  oecome  law  there  would  have  been  no 
doubt  about  it,  for  it  contained  the  words  “  or  acquiring  property  for 
producing,”  etc.  In  the  Senate  Senator  Smoot  called  attention  to 
this  language  and  said : 

Mr.  Smoot.  *  *  *  I  want  to  call  the  attention  of  the  Senator  from  Nevada 
to  the  words  “or  acquiring  property  for  producing.”  It  seems  to  me  that  is 
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going  too  far.  I  think  where  a  man  has  purchased  a  piece  of  property  for  pro¬ 
ducing  metals  we  should  not  authorize  the  Secretary  of  the  Treasury  (Interior) 
to  go  into  the  question  as  to  what  he  paid  and  whether  he  lost  upon  the  purchase 
price  because  of  the  fact  that  the  war  closed  sooner  than  he  anticipated.  I 
believe  that  is  going  altogether  too  far.  I  will  ask  the  Senator  if  it  would  not 
be  very  much  better  to  strike  out  the  words  “  or  acquiring  property  for  pro¬ 
ducing.”  (Cong.  Rec.,  65th  Cong.,  3d  sess.  2212,  2213.) 

Senator  Henderson,  who  apparently  had  the  bill  in  charge,  agreed 
that  the  words  were  omitted.  For  various  weighty  reasons,  including 
this  bit  of  legislative  history,  the  then  Secretary  of  the  Interior  ruled 
that  reimbursement  for  losses  resulting  from  the  purchase  of  real 
property  was  not  included  in  the  purpose  of  the  act.  The  other  ques¬ 
tion,  that  of  the  power  of  the  Secretary  under  the  act  to  allow  items 
of  interest  as  an  element  of  loss,  also  arose  early  in  the  administra¬ 
tion  of  the  act  and  was  decided  in  the  negative.  The  Supreme  Court 
has  held  that  the  Secretary’s  construction  of  the  act  in  both  respects 
was  within  the  discretion  permitted  by  the  statute.  (Work  v.  Rives, 
267  U.  S.  175;  Work  v.  Chestatee  Pyrites  &  Chemical  Corporation, 
267  U.  S.  185.) 

The  history  of  the  administration  of  the  act  contained  in  the  papers 
submitted  with  vour  letters  shows  that  all  claims  under  consideration 
by  you  were  filed  within  90  days  after  the  passage  of  the  act;  that 
your  predecessors  in  office  so  construed  the  act  as  to  reject  both  classes 
of  claims ;  and  that  that  construction  has  been  consistently  maintained 
by  you,  and  that  all  claims  filed  within  the  statutory  period  have  been 
acted  upon  in  accordance  with  this  construction.  It  further  appears 
that  the  questions  are  presented  at  this  time  under  applications  to 
reopen  cases  thus  disposed  of.  It  also  appears  that  the  arguments 
now  advanced  were  then  considered  and  the  construction  contended 
for  by  the  claimants  rejected. 

Prior  to  the  amendment  of  November  23,  1921  (ch.  137,  42  Stat. 
322),  and  during  the  consideration  of  the  amendatory  act,  Congress 
was,  under  a  resolution  of  the  Senate  of  January  19,  1921,  advised 
of  the  construction  of  the  law  adopted  and  followed  by  your  prede¬ 
cessors.  Thereafter  the  two  amendatory  acts  were  passed,  neither  of 
which  contains  language  which  upon  any  reasonable  theory  can  be 
held  to  overrule  or  modify  the  meaning  of  the  original  act  as  thus 
construed.  Of  the  amendment  of  November  23,  1921,  the  Supreme 
Court  has  said  (267  U.  S.  180) : 

This  amendment  was  brought  about  on  the  recommendation  of  the  Secretary 
of  the  Interior,  because  he  had  felt  obliged,  under  section  5  as  it  was,  to  reject 
some  600  claims  for  failure  within  the  time  limit  to  show  a  direct  personal 
request  or  demand  upon  the  claimant  by  the  Government  authorities  named  in 
the  act  and  a  response  thereto  by  the  claimant,  and  because  the  comptroller  had 
refused  to  pay  any  changed  award  of  the  Secretary  made  after  a  rehearing  or 
to  correct  miscalculation. 

The  amendment  of  June  7,  1924  (ch.  327,  43  Stat.  634),  merely 
removed  the  limitation  imposed  by  the  act  on  the  amount  to  be  dis¬ 
bursed  in  payment  of  claims.  Thus,  though  Congress  has  twice 
amended  this  section  of  the  act  by  liberalizing  its  provisions  in  favor 
of  claimants,  nevertheless  it  has  not  seen  fit  to  amend  it  so  as  to  make 
it  clearly  include  claims  for  losses  of  the  kind  covered  by  your  ques¬ 
tion,  though  the  departmental  construction  rejecting  such  claims  was 
distinctly  brought  to  its  attention. 
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Under  such  circumstances  and  irrespective  of  the  reasons  upon 
which  the  construction  first  adopted  and  consistently  adhered  to  was 
based,  or  of  what  my  own  opinion  might  be  if  it  were  a  case  of  first 
impression,  and  passing  over  the  traditionally  grave  questions  of 
propriety  and  power  which  always  arise  when  the  head  of  an  execu¬ 
tive  department  undertakes  to  review  and  overrule  decisions  deliber¬ 
ately  made  by  one  of  his  predecessors  (compare  2  Ops.  A.  G.  8 ;  13 
Ops.  33,  387 ;  15  Ops.  208),  I  think  it  must  be  held  that  Congress  has 
by  acquiescence  sanctioned  and  adopted  your  construction  as  a  cor¬ 
rect  interpretation  of  its  intent.  I  agree  fully  with  the  conclusion  • 
reached  by  the  solicitor  of  your  department  that  “  you  would  not  be 
justified,  without  further  legislation  authorizing  the  inclusion  of  the 
items  referred  to,  in  considering  either  of  them  as  a  proper  basis  for 
an  award.” 

Respectfully, 

\  Jno.  G.  Sargent, 

Attorney  General. 

The  Secretary  of  the  Interior.  I  • 

i 
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.The  United  States  of  America,  ex  rel.,  the  Vindi¬ 
cator  Consolidated  Gold  Mining  Company,  a 
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REPLY  BRIEF  FOR  APPELLANT: 


By  stipulation  the  time  for  filing  the  brief  of  ap¬ 
pellee  was  extended  and  therefore  that  brief  did  not 
reach  us  until  the  2nd  day  of  October. 

We  are  somewhat  surprised  at  the  character  of  the 
brief  filed  on  behalf  of  the  appellee.  It  seems  to  us 
that  it  does  not  fairly  and  frankly  meet  the  issues  in 
the  case.  However,  notwithstanding  the  conclusions 
and  inharmonious  statements  and  argument  in  the 
answer  and  brief  of  appellee,  it  does  appear  from  his 
pleadings,  brief  in  the  Court  below  and  brief  here 
that  the  real  issue  in  this  case  is — 

Whether  or  not  losses  resulting  from  payments 
for  real  estate  are  legally  allowable  under  the 
Act  of  March  2,  1919,  as  amended. 
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This  conclusion  is  in  full  accord  with  the  position 
taken  by  appellee  in  his  brief  in  the  Court  below. 
There  at  page  one  he  said: 

“The  sole  question  for  review  in  this  case  may 
be  stated  thus: 

4 Is  a  company  which  engaged  in  “pro¬ 
ducing  or  preparing  to  produce’ ’  chrome  and 
sustained  a  net  loss  by  reason  of  the  payment 
of  the  purchase  price,  or  a  part  of  it,  for  the 
land  upon  which  its  mine  was  situated,  entitled 
to  have  such  loss  reimbursed  under  the  provi¬ 
sions  of  Section  5  of  the  Act  of  March  2,  1919 
(40  Stat.  1272),  as  amended?’ 

“The  Secretarv  of  the  Interior  decided  this 

* 

question  in  the  negative.” 

At  page  two  of  that  brief,  he  said: 

“The  position  taken  by  the  relator  is  that  the 
question  can  be  answered  by  ascertaining  the 
meaning  of  the  word  ‘for’  in  the  sentence  ‘*  *  * 
expenditures  so  made  or  obligations  so  incurred 
by  the  claimant  *  *  *  for  or  Up0n  prop¬ 

erty.’  ” 

At  page  six  he  said: 

“Expenditures  ‘for  or  upon  property’  has  been 
uniformily  construed  by  the  Department  of  the 
Interior  not  to  include  the  purchase  price  of 
property.” 

At  page  ten,  he  said : 

“The  Commission  took  the  position  early  in 
its  administration  that  the  third  proviso  of  Sec- 
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tion  5  did  not  embrace  money  spent  for  real 
estate.  This  and  other  determinations  became 
rulings,  all  of  which  were  approved  by  the  Secre¬ 
tary  of  the  Interior.”  I 

And  in  closing  his  argument  in  the  Court  below,  he 
said  i  j 

“Therefore,  it  is  respectfully  urged  that  the 
action  of  the  Secretary  of  the  Interior  in  denv- 
ing  reimbursement  to  purchase  of  property  losses 
under  the  provisions  of  the  Act  of  March  2,  1919 
(40  Stat.  1272)  was  in  due  accord  with  the  Con¬ 
gressional  intent,  with  the  law,  and  should  be 
sustained  by  the  Court  in  this  review.” 

That  our  conclusion  that  the  issue  is  as  stated  in 
our  original  brief  is  correct,  we  submit,  is  also  estab¬ 
lished  in  the  answer  of  appellee.  On  page  three  of 
his  brief  in  this  Court,  having  stated  the  amount  that 
had  been  allowed,  it  is  stated:  • 

“In  arriving  at  that  amount  the  Commis¬ 
sioners  refused  to  include  an  item  of  the  claim 
amounting  to  $16,259,  which  they  found  repre¬ 
sented  the  purchase  price  of  certain  mineral  land 
known  as  the  ‘Deer  Creek  Property 

Appellee  cites  page  10  of  the  record  in  support  of 
this  statement,  and  the  statement,  we  submit,  shows 
that  losses  for  the  purchase  price  of  land  were  re¬ 
fused  by  respondent. 

On  page  8  of  the  record,  Exhibit  A  attached  to 
the  answer  of  respondent  and  therefore  part  of  such 
answer,  it  is  said:  i 

“The  following  statement,  taken  from  the 
auditor’s  accounts,  shows  a  loss  on  each  property 
between  July  1,  1918,  and  November  12,  1918.” 
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After  this  statement  there  appears  certain  itemized 
expenditures,  and  at  the  top  of  page  9  these  items 
of  expenditures  are  continued,  the  first  item  at  the 
top  of  that  page  being: 

4  4  Property . $16,259.00 ’  ’ 

Having  thus  stated  the  total  expenditures,  on  record 
9,  appellee  again  says: 

4  4  Disallowed: 

■‘Property . $16,259.00”. 

On  the  page  cited  by  appellee  (R.  10),  again  quoting 
from  Exhibit  A  to  appellee’s  answer,  it  is  said: 

4  4  The  War  Minerals  Relief  Act  does  not  con¬ 
template  reimbursement  for  amounts  paid  for 
purchase  of  mining  properties.” 

On  page  12  of  the  record  the  Commissioners  ap¬ 
pointed  set  out  total  expenditures  the  same  as  on  page 
9  of  the  record,  added  thereto  another  item  of  $297.00, 
and  again  say: 

4  4  Deductions: 

4  4  Property . $16,259.00” 

On  page  14,  Exhibit  C  to  appellee’s  answer,  Secre¬ 
tary  Payne  approves  the  report  4  4  as  recommended 
by  the  War  Minerals  Relief  Commission”.  Thus,  the 
Secretary  made  the  report  of  Commissioners  quoted 
above,  his  report. 

On  review,  Exhibit  D  to  appellee’s  answer,  (R.  15) 
the  Commissioner  said: 
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“I  have  no  doubt  whatsoever  that  the  former 
Commission  was  right  in  holding  this  to  be  pur¬ 
chase  of  property  and  not  an  allowable  item.” 

Here  again  there  was  a  frank  recognition  of  the  issue 
as  we  here  present  it.  The  Acting  Secretary,  the 
Honorable  E.  C.  Finney,  again  reviewed  the  matter 
and,  on  record  17,  found  that  the  total  payment  on 
purchase  price  of  mine,  of  $16,162.59,  the  amount 
being  stated  on  record  8  as  $16,259.00,  and  the  Act¬ 
ing  Secretary  (R.  18),  said: 

4  4  Such  expenditures  are  not  reimbursable  under 
the  law,  and  no  further  award  will  be  made.” 

i 

j 

Here,  again,  there  was  a  definite  recognition  of  the 
legal  issue  as  we  claim  it  now  to  be. 

The  Honorable  First  Assistant  Secretarv  made  cer- 

%/ 

tain  recommendations  on  further  reconsideration. 
(See  Exhibit  F  to  the  answer.)  He  spoke  of  the  item 
of  $16,259.00,  and  said  that  it  4 ‘represents  the  pur¬ 
chase  price  of  the  mine”.  On  record  19  he  tells  how 
this  purchase  price  was  divided,  and  on  record  20 
he  says: 

1 1  Expenditures  of  this  character  are  not  reim¬ 
bursable  under  the  law.” 

The  answer  of  the  appellee,  as  already  stated,  is 
somewhat  confusing,  but  when  it  is  considered  as  a 
whole  and  as  construed  by  him  in  his  brief  below,  it 
clearly  shows  that  we  are  correct  in  our  statement 
of  the  issues  in  this  case. 

The  petition  of  the  appellant  in  paragraphs  1  to 
6,  inclusive,  is  admitted  in  the  answer,  and  these  para¬ 
graphs  show  that  appellant  is  within  the  class  author- 
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ized  to  recover  for  net  losses.  That  is,  appellant  was 
engaged  in  producing  the  ores  mentioned  in  the  stat¬ 
ute,  it  was  induced  thereto  in  accordance  with  the 
statute,  and  as  part  of  the  expenditures  and  obliga¬ 
tions  made  under  the  statute  it  paid  out  $16,259.00 
as  an  expenditure  for  the  purchase  of  property.  The 
amount  of  the  expenditure,  that  the  expenditure  was 
made  within  the  Act  and  that  it  was  for  the  purchase 
of  property  being  admitted,  and  the  answer  showing 
definitely  that  such  amount  was  deducted  from  the 
losses,  no  answer  of  the  appellee  could  change  the 
situation.  Nor  does  it  seem  to  us  that  appellee  in 
his  answer  has  attempted  to  change  the  situation. 
His  initial  purpose  seemed  to  have  been  to  obtain  a 
legal  determination  of  the  meaning  of  the  act  in¬ 
volved. 

The  seventh  paragraph  of  appellant’s  petition  (R. 
3)  says  that  an  award  was  denied  because, 

“It  clearly  represented  the  payment  for  prop¬ 
erty  and  was  not  reimbursable  under  the  law”. 

This  part  of  paragraph  VII  is  admitted  by  appellee 
(R.  24). 

Paragraph  VIII  of  appellant’s  petition  (R.  3) 
claims  a  loss  of  the  item  and  says  that  the  loss  was 
denied  as  a  matter  of  law  because  of  the  claim  that 
it  was  not  included  within  the  provisions  of  the  Act. 
While  this  paragraph  is  denied  generally  (R.  24), 
the  denial  is  subject  to  the  explanation  beginning  at 
record  25.  In  the  explanation  the  answer  sets  up 
that  appellant  “still  retained  the  fee  simple  title  to 
the  real  property”,  and,  further,  appellee  says: 

“Where  real  property  was  purchased  in  fee 
simple,  no  loss  was  suffered.” 
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These  explanations  of  the  general  denial  of  para¬ 
graph  VIII  of  appellant’s  petition  are  but  a  confes¬ 
sion  and  an  avoidance.  It  is  not  a  denial  that  there 
was  a  loss,  but  a  claim  that  the  loss  could  not  be 
legally  paid  because  title  was  still  retained. 

But  thereafter  appellee  (R.  26)  becomes  frank  and 
definitely  says : 

i 

“That  the  act  of  March  2,  1919,  did  not  con¬ 
template  reimbursement  for  amounts  paid  for  the 
purchase  of  real  property  *  *  *  and  that  a 

loss  sustained  in  that  way  was  not  within  the 
purview  of  the  act.”  i 

Here  appellee  frankly  states  the  real  issue  in  the  case, 
and  no  inharmonious  or  confusing  argument  in  the 
brief  can  change  the  fact. 

At  record  27  appellee  again  refers  to  the  fact  that 
the  retention  of  title  was  a  legal  situation  that  prop¬ 
erly  should  be  considered  and  that  losses  so  long  as 
title  was  retained  “were  not  losses  for  'which  com¬ 
pensation  could  be  made  within  the  terms  of  that 
act.”  Then  appellee  says  that  his  construction  was 
reasonable  and  says  that  having,  with  such  construc¬ 
tion,  found  “that  no  such  loss  ever  was  sustained  as 
a  matter  of  fact”,  his  action  is  not  subject  to  review. 

A  matter  of  law  is  not  changed  to  become  a  matter 
of  fact  merely  because  it  is  so  designated  in  an  an¬ 
swer,  and  taking  the  answer  as  a  whole,  together 
with  the  exhibits  thereto  attached  and  the  construc¬ 
tion  thereof  by  appellee  in  the  Court  below,  there  can 
be  no  doubt  that  the  issue  is  as  stated  in  our  original 
brief  and  that  there  was  a  joinder  on  such  issue  in 
the  original  answer  of  appellee.  Evidently  appellee 
now  feels  some  doubt  about  the  soundness  of  his 
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former  contentions  and,  we  respectfully  submit,  now 
seeks  to  avoid  a  direct  decision. 

THE  ISSUE  HERE  BEING  ONE  OF  LAW,  IT  IS 
NOT  WITHIN  THE  COMPETENCE  OF  THIS 
COURT  TO  CONSIDER  THE  FACTS. 

As  shown  in  the  foregoing  statement  of  facts,  it  is 
clear  that  appellant  bought  property,  suffered  losses 
in  so  doing,  and  that  the  Department  of  the  Interior 
stated  the  amount  of  such  losses  but  deducted  that 
amount  from  the  total  losses. 

It  is  true  that  appellant  did  not  sell  this  property, 
and  as  we  shall  hereinafter  show,  such  sale  is  not 
necessary  when  the  property  becomes  valueless  and 
therefore  cannot  be  the  subject  matter  of  a  bona  fide 
sale.  However  that  may  be,  that  losses  were  sus¬ 
tained  based  upon  expenditures  for  real  estate,  is  not 
in  dispute.  The  amount  of  such  losses  is  not  now  for 
determination  by  this  Court.  It  is  a  legal  question 
that  is  before  the  Court  at  this  time.  The  appellee 
and  his  predecessors  in  office  say  that  no  loss  result¬ 
ing  from  the  purchase  of  real  estate  can  be  con¬ 
sidered.  Our  contention  is  that  such  losses  must  be 
considered  and  that  is  the  legal  issue  before  the 
Court. 

However,  as  the  issue  has  been  presented  that  re¬ 
tention  of  title  prevents  loss,  we  shall  discuss  that 
question  briefly. 

VALUELESS  PROPERTY  NEED  NOT  BE  SOLD 
BEFORE  CLAIMING  LOSS  BECAUSE  OF 
SUCH  LACK  OF  VALUE. 

It  would  seem  obvious  that  the  foregoing  proposi¬ 
tion  is  correct  law.  If  a  thing  is  without  value,  no 
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bona  fide  sale  thereof  is  possible.  The  respective 
Secretaries  of  the  Interior  regarded  the  property 
here  involved  as  valueless.  No  attempt  was  made  to 
show  any  salvage  value. 

The  appellee  relies  on  the  rulings  of  the  Commis¬ 
sioner  of  Internal  Revenue  relating  to  losses  affecting 
income  taxes.  It  has  become  the  universal  ruling  of 
that  department  and  of  the  courts  which  have  re¬ 
viewed  its  decisions  that  while  a  sale  of  assets  is  an 
easy  method  of  determining  loss,  that  such  sale  is 
not  an  absolute  pre-requisite.  j 

In  Milton  H.  Bickley,  1  B.  T.  A.  544,  547,  this  ques¬ 
tion  was  stated  as  follow’s : 

4 ‘As  the  corporation  has  no  funds  or  assets  of 
any  kind  and  entirely  ceased  to  do  business  in 
1918,  and  as  the  stock  had  no  value  and  could 
not  be  disposed  of  at  any  price,  it  was  entirely 
worthless  at  that  time.  We  are  of  opitiion  that 
the  deduction  of  the  amount  of  the  two  notes  as 
worthless  debts,  and  of  the  loss  in  the  stock 
should  be  allowed  in  the  year  1918.” 

I 

It  is  not  necessary  to  follow  this  line  of  decisions 
down  to  the  present  date.  It  would  merely  lengthen 
the  brief  by  the  discussion  of  an  obvious  proposition. 

However,  it  may  be  helpful  to  cite  that  the  Trea¬ 
sury  Regulations  themselves  recognize  an  exception 
to  the  rule  requiring  a  sale  or  other  disposition  of 
property  in  order  to  establish  a  loss.  See  Treasury 
Regulations  45,  Articles  143  and  154.  These  are 
stated  and  discussed  in  an  annotation  11  A.  L.  R.  pp. 
507  and  508. 
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SOME  REFERENCES  TO  APPELLEE’S  BRIEF. 

We  have  already  pointed  out  herein  that  appellee 
has  not  correctly  stated  the  issue  involved.  A  large 
part  of  appellee’s  brief  deals  with  questions  not 
deemed  to  be  material  or  which  are  not  in  conflict 
with  our  contentions.  Appellee  does,  however,  make 
some  statements  which  may  require  mention. 

On  page  7  of  his  brief  he  says  that  paragraphs  VIII 
and  X  of  appellant’s  petition  “were  dogmatically 
denied”.  There  are  some  dogmatic  statements  in  the 
brief,  but  the  denial  was  subject  to  an  explanation 
subsequently  made  and  which  showed  that  the  denial 
meant  nothing.  We  are  not  unaware  of  the  elemen¬ 
tary  principle  that  in  a  case  like  this  all  responsive 
matters  well  pleaded  in  an  answer  are  taken  as  true. 
But  it  is  equally  elementary  that  a  pleading  is  more 
strongly  construed  against  the  pleader  and  where  an 
answer  is  evasive  or  ambiguous,  that  portion  of  the 
answer  most  favorable  to  the  other  side  will  be  ac¬ 
cepted,  and  allegations  in  an  answer  not  responsive 
to  the  petition  are  not  accepted  as  true. 

It  will  be  noted,  again,  on  page  11  of  appellee’s 
brief  that  emphasis  is  laid  on  the  claim  that  title 
was  still  retained  in  the  property.  At  page  12  of 
his  brief  appellee  says  that  the  trial  court  did  noth¬ 
ing  else  but  “render  a  final  judgment  dismissing 
relator’s  petition”.  If  the  trial  judge  thought  the 
law  was  as  he  stated  it,  the  judgment  necessarily  fol¬ 
lowed,  and  he  treated  the  case  as  a  question  of  law, 
specifically  deciding  it  as  such.  We  believe  the 
learned  trial  judge  erred  in  his  legal  statement,  but 
certainly  he  was  correct  in  the  form  of  his  decision. 
There  was  no  contention  made  in  the  answer  that 
appellant  did  not  explain  in  detail  how  he  suffered 
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loss.  Had  that  contention  been  made  in  the  answer 
it  could  have  been  met — in  fact,  it  wTas  met— by  the 
exhibits  attached  to  the  appellee’s  answer.  There  is 
no  demurrer,  motion  for  more  definite  statement,  no 
motion  to  dismiss  and  no  direct  denial  of  the! substan¬ 
tive  statements  of  the  petitioner.  The  denials  are 
all  subject  to  explanations.  The  authorities  there¬ 
fore,  cited  on  pages  12  and  13  of  the  brief,  have  no 
application. 

Paragraph  2  of  appellee’s  brief,  beginning  at  page 
13,  is  in  conflict  with  the  facts  as  hereinbefore  set 
out. 

In  paragraph  3  of  appellee’s  brief,  beginning  at 
page  16,  reference  is  made  to  the  fact  that  the  Con¬ 
gress  did  not  specifically  state  that  appellant  was 
entitled  to  recover.  We  have  been  unable  to  find  ex¬ 
cept  in  private  claim  bills,  where  Congress  ever  did 
this.  A  Committee  of  Congress  did  say  that  the  De¬ 
partment  of  the  Interior  erred  (Appendix  p.  14  to 
our  original  brief)  and  further  said:  ; 


4  4  The  language  of  the  Act  *  *  *  i  is  clear 

and,  if  interpreted  as  the  Courts  of  the  country 
have  repeatedly  held  such  statutes  should  be  in¬ 
terpreted  *  *  *  settlement  can  be  had  of 

every  legitimate  claim  *  *  *.  For  the  reasons 
above  stated  the  Committee  has  not  thought  it 
necessary  to  amend  the  original  Act.”  (See  Re¬ 
port  of  Committee  on  Mines  and  Mining,  March 
25,  1920,  printed  at  length,  pp.  16-19  in  appendix 
to  brief  in  Chestatee  case,  Special  Calendar  No. 
5194).  j 

The  Department  of  the  Interior  did  not  agree  with 
this  statement  although  this  Court  and  the  Supreme 
Court  of  the  District  did ;  and  when  the  |  Supreme 
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Court  decided  that  these  Courts  lacked  jurisdiction 
to  decide  the  issue,  the  Congress  in  the  Act  of  Feb¬ 
ruary  13,  1929,  conferred  such  jurisdiction.  What  the 
Congress  thus  did  was  to  pass  a  law  which  when  ap¬ 
plied  to  your  decision  in  this  case  on  this  question 
when  it  was  heretofore  before  you,  meant  that  we 
were  entitled  to  recover. 

In  paragraph  4,  page  19  and  following,  of  appellee’s 
brief,  there  is  again  a  discussion  of  the  claim,  unsup¬ 
ported,  as  we  contend,  by  the  record,  that  the  con¬ 
tinued  holding  of  the  fee  simple  title  prevented  re¬ 
covery.  The  fact  that  appellant  holds  the  title  to  a 
worthless  piece  of  property  means  nothing.  It  is  not 
a  question  of  shrinkage  of  value;  it  is  a  question  of 
the  complete  loss  of  value. 

In  paragraph  5  of  appellee’s  brief  there  is  a  short 
discussion  of  the  meaning  of  the  words  “for  or 
upon  property.”  This  matter  is  fully  discussed  in 
our  original  brief,  and  the  authorities  there  cited  are 
not  answered  by  appellee. 

In  paragraph  6,  beginning  at  page  24  of  his  brief, 
appellee  again  discusses  questions  growing  out  of 
the  claim  that  title  still  remains  in  appellant.  Here 
there  is  a  complete  ignoring  of  the  rule  of  law  fully 
shown  in  our  original  brief,  that  “justice  and 
equity”  and  “just  and  equitable”  demand  a  liberal 
construction  in  favor  of  the  party  in  whose  behalf 
the  legislation  is  passed. 

It  will  be  recalled  that  in  view  of  the  admissions 
of  the  appellee  the  whole  record  before  him  is  not 
novr  before  the  Court,  nor  is  such  record  necessary. 
It  may  be  true,  that  if  this  Court  agrees  with  us 
in  our  legal  contention,  that  there  will  later  be  open 
for  consideration  by  the  Secretary  a  determination 
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of  facts  fixing  the  amount  of  appellants  loss.  But 
that  is  not  an  issue  here,  and  the  discussion  on  pages 
27  and  28  is  in  no  way  material  to  any  issue  now 
before  the  Court. 

The  history  of  the  Act  as  given  on  pages  29,  30, 
and  31  of  appellee’s  brief  is  fully  answered  in  our 
original  brief  and  in  the  Appendix  thereto,;  if  this 
Court  finds  it  necessary  to  look  to  such  history. 

In  paragraph  7  of  appellee’s  brief  he  discusses  our 
brief,  and  at  page  32  says  that  he  denied  any  loss. 
That  is  not  an  accurate  statement  of  the  pleadings 
as  shown  in  our  preliminary  statement  above.  It  is 
clear  that  appellee  recognized  that  we  had  a  loss,  but 
that  he  considered  that  the  loss  was  not  within  the 
meaning  of  the  statute.  It  is  true  that  the  Supreme 
Court  in  the  case  cited  by  appellee  at  page1  34,  re¬ 
ferred  to  legislative  history,  but  it  is  also  true  that 
the  legislative  history  then  presented  to  the  court  was 
incomplete  and  that  the  true  legislative  history  having 
been  disclosed  by  a  more  careful  examination  of  the 
record,  the  remarks  of  the  Supreme  Court  are  in¬ 
applicable. 

There  are  some  statements  made  on  pages  35  and 
36  of  appellee’s  brief  an  answer  to  which  is  included 
in  our  statement  of  the  real  facts. 

Paragraph  8  of  appellee’s  brief,  the  last  paragraph 
thereof,  points  out  that  certain  distinguished  gentle¬ 
men  have  thought  the  law  to  be  otherwise  than  we 
contend. 

IN  THIS  PROCEEDING  SUBSTANCE  AND  NOT 
FORM  SHOULD  BE  CONSIDERED. 

The  Act  of  1929  was  not  specific  as  to  procedure. 
Words  are  used  that  would  indicate  the  necessity 
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for  a  petition  to  review,  but  a  mere  petition  to  review, 
in  the  absence  of  further  action  by  the  Court,  would 
not  require  a  direction  to  the  Secretary  of  what  the 
law  is.  It  therefore  seemed  to  counsel  for  the  peti¬ 
tioner,  appellant,  that  the  proper  proceeding  was  by 
writ  of  mandamus.  The  Honorable  Secretary  and 
his  learned  counsel  did  not  disagree  with  this  form, 
and  the  case  proceeded  that  way.  It  is  immaterial, 
however,  how  it  proceeded.  There  is  a  question  of 
law  and  only  a  question  of  law  for  determination  here. 
This  determination  can  be  made  regardless  of  the 
form  of  the  proceeding.  If  there  are  defects  in  the 
pleadings,  they  can  be  treated  as  amended.  If  this 
Court  should  find,  as  we  do  not  believe  the  law  re¬ 
quires,  that  facts  should  be  pleaded  and  decided  by 
the  lower  court,  the  cause  might  be  remanded  there¬ 
for.  We  respectfully  submit,  however,  that,  being  a 
question  of  law,  the  cause  is  here  for  decision  on 
that  question  and  that  question  alone. 

The  Supreme  Court  in  Work  v.  United  States,  262 
U.  S.  200,  followed  a  similar  principle.  In  that  case 
a  statute  was  involved  and  the  Secretarv  of  the  Inte- 
rior  answered  the  petition  for  the  writ  of  mandamus 
by  denying  the  right  of  the  relator  to  such  writ — 

“  *  *  *  on  the  ground  that  the  construction 
put  upon  the  Act  of  1918  by  the  Secretary  of  the 
Interior  in  the  exercise  of  the  discretion  vested 
in  him  by  the  statute  did  not  give  to  the  relator, 
the  coal  company,  the  preferential  right  as¬ 
serted.” 

In  discussing  this  question  the  Supreme  Court  called 
attention  to  the  fact  that  the  right  granted  by  the 
statute  did  not  vest  in  the  Secretary  “the  final  dis- 
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cretion  to  determine  or  define  that  right,”  and  the 
court  quoted  from  Roberts  v.  United  States,  176 
U.  S.  221,  231,  as  follows: 

“  Every  statute  to  some  extent  requires  con¬ 
struction  by  the  public  officer  whose  duties  may 
be  defined  therein.  Such  officer  must  read  the 
law,  and  he  must,  therefore,  in  a  certain  sense, 
construe  it,  in  order  to  form  a  judgment  from  its 
language  what  duty  he  is  directed  by  the  statute 
to  perform.  But  that  does  not  necessarily  and  in 
all  cases  make  the  duty  of  the  officer  anything 
other  than  a  purely  ministerial  one.  If  the  law 
directs  him  to  perform  an  act  in  regard  to  which 
no  discretion  is  committed  to  him,  and  which, 
upon  the  facts  existing,  he  is  bound  to  perform, 
then  that  act  is  ministerial,  although  depending 
upon  a  statute  which  requires  in  some  degree, 
a  construction  of  its  language  by  the  officer.” 

i 

By  the  Act  of  1929  the  Congress  has  taken  from 
the  Secretary  of  the  Interior  any  discretion  as  to 

the  legal  questions  and  only  a  legal  question  is  here 
involved,  so  it  would  seem  that  the  remedy  by  writ 
of  mandamus  has  been  authorized  by  the  Supreme 
Court  of  the  United  States. 

Similarly,  see  Work  v.  United  States  i  Ex  rel. 
Mosier,  261  U.  S.  352.  The  question  there  presented 
was  one  as  to  whether  or  not  under  the  latv  certain 
bonuses  were  included  in  royalties.  The  court  said 
that  that  was  a  matter  of  statutory  construction  “not 
finally  entrusted  to  the  discretion  of  the  Secretary 
but  determinable  in  court  at  the  instance  of  the  bene¬ 
ficiaries  as  of  right.” 

In  the  Introduction  to  the  Law  Rules  of  the  Su¬ 
preme  Court  of  the  District  of  Columbia  it  is  said: 
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“The  law  rules  shall  apply  in  equity  and  the 
equity  rules  shall  apply  in  law  unless  incon¬ 
sistent  with  the  rules  prescribed.” 

Law  Rule  63  of  the  Supreme  Court  of  the  District 
authorizes  the  transfer  of  causes  from  law  to  equity, 
or  vice  versa.  Equity  Rule  2  of  the  Supreme  Court 
of  the  District  permits  amendments  in  the  broadest 
language,  and  says: 

“The  court  at  every  state  of  the  proceeding 
must  disregard  any  error  or  defect  in  the  pro¬ 
ceeding  which  does  not  affect  the  substantial 
rights  of  the  parties.” 

Inasmuch  as  the  Supreme  Court  of  the  District 
determined  the  only  substantial  question,  that  is,  the 
meaning  of  the  Act  of  March  2,  1919,  as  amended, 
the  only  substantial  question  here  involved  is  that, 
legal  question.  How  the  question  arose,  or  in  what 
form  the  proceeding  was  brought,  can  make  no  dif¬ 
ference,  as  neither  the  form  nor  the  method  by 
which  the  question  was  presented  affects  any  sub¬ 
stantial  right  of  either  party. 

Mandamus  is  a  suit  at  law.  A  bill  for  review  is 
in  the  nature  of  an  equitable  proceeding  and  some 
of  the  parties  having  claims  similar  to  the  appellant 
here  have  thought  a  suit  in  equity  was  the  proper 
method.  The  question  might  have  been  raised  in  the 
court  below,  but  not  having  been  raised  cannot  at 
this  time  be  mooted. 

In  the  case  of  McGowan  v.  Parish,  237  U.  S.  285, 
295,  the  Supreme  Court  said: 

“The  equity  jurisdiction  having  thus  been 
properly  invoked,  the  right  of  defendant  to  ob¬ 
ject  because  of  the  alleged  existence  of  a  legal 
remedy  could  be  waived.” 
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Judicial  Code  section  274a,  28  U.  S.  C.,  section  397, 
provides  in  the  broadest  language  for  amending  pro¬ 
ceedings  in  federal  courts. 

i 

“The  paramount  idea  carried  in  the  act  is 
that  courts  are  established  and  maintained  for 
the  administration  of  justice,  and  not  to  furnish 
a  forum  chiefly  for  the  exhibition  of  the  skill  of 
intellectual  gladiators — sometimes  forgetful  of 
the  rights  of  the  parties  litigant  to  have  justice 
administered.  To  this  act,  just  referred  to,  pro¬ 
vides  that  if  a  party  has  brought  his  suit  at  law, 
whereas  it  should  have  been  in  equity^  or  vice 
versa,  the  cause  may,  upon  application,  be  trans¬ 
ferred  to  the  proper  side  of  the  docket,  law  or 
equity,  as  the  case  may  be,  the  pleadings  properly 
reformed,  and  the  cause  proceeded  with.  Thus 
the  delay  or  injustice  which  the  courts  were  com¬ 
pelled  to  cause  in  numerous  instances,  *  *  * 
and  many  other  cases,  can  be  avoided.”  Webb 
v.  Southern  R.  Co.  (D.  C.  Ala.  1916)  235  F.  578, 
reversed  on  other  grounds  (C.  C.  A.  i918)  248 
F.  618,  and  certiorari  denied  (1918)  38  S.  Ct. 
582,  247  U.  S.  518,  62  L.  ed.  1245. 

This  court  in  Tuckerman  v.  Mearns,  262  Fed.  607, 
discussed  section  274a  of  the  Federal  Judicial  Code, 
now  section  397  of  the  U.  S.  C.,  cited  authorities, 
stated  Rule  76  of  the  Supreme  Court  of  the  District, 
which  is  now  Rule  63,  referred  to  above,  and  said: 

“We  are  in  accord  with  this  practical  con¬ 
struction  of  the  intent  of  Congress  to  establish  a 
simple,  speedy,  and  inexpensive  means  of  accord¬ 
ing  justice,  and  at  the  same  time  closing  the 
door  against  the  bar  of  the  statute  of  limitations 
which,  under  the  former  practice,  frequently 
furnished  an  available  avenue  of  escape  for  the 
party  justly  liable,  thereby  resulting  in  a  mis¬ 
carriage  of  justice.” 
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Judicial  Code  section  274b,  28  U.  S.  C.  section  398, 
is  similar  to  the  rule  of  the  Supreme  Court  of  the  Dis¬ 
trict  cited  by  this  court  in  Tuckerman  v.  Mearns, 
above,  and  section  398  concludes: 

“Whether  such  review  be  sought  by  writ  of 
error  or  by  appeal,  the  appellate  court  shall  have 
full  power  to  render  such  judgment  upon  the 
records  as  law  and  justice  shall  require.” 

Under  this  statute  this  court  has  before  it  all  the 
matters  necessary  to  know  what  should  be  deter¬ 
mined  and  to  enter  such  judgment  as  the  law  shall 
require.  It  makes  no  difference  whether  a  case  was 
tried  on  the  law  side  or  the  equity  side,  whether  it 
was  tried  on  the  proper  side  of  the  docket  or  not. 
This  statute  means  that  the  appellate  court  ig¬ 
nores  irregularity  of  proceeding  and  considers  sub¬ 
stance  only.  In  Fiorito  v.  Clyde  Equipment  Co.,  2  F. 
(2d)  807. 

The  Court  of  Appeals  for  the  9th  Circuit  said  in 
the  case  just  cited: 

“  *  *  *  our  review  also  ignores  irregularities 
of  procedure,  takes  account  of  substance  only, 
and,  in  compliance  with  the  statute,  renders  4  such 
judgment  upon  the  records  as  law  and  justice 
shall  require 

Revised  Statutes  954,  28  U.  S.  C.  section  777, 
provides  for  amendments  of  all  defects  of  form.  This, 
said  the  Supreme  Court  in  substance  in  Eberly  v. 
Moore,  24  How.  149,  gives  appellate  courts  power  to 
supervise  the  trial  of  cases  in  order  to  prevent  hard¬ 
ships  and  injustice  and  to  the  end  that  the  merits  of 
the  cause  may  be  fairly  tried.  The  section  must  be 
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liberally  construed.  Parks  v.  Turner,  12  How.  39. 
Amendments  in  form  and  in  substance  may  be  allowed 
in  mandamus  proceedings.  United  States  v.  Union 
Pacific  R.  Co.,  Fed.  Cas.  No.  16601,  affirmed  91  U.  S. 
343. 

CONCLUSION. 


It  is  respectfully  submitted  that  this  Court  has 
before  it  a  single  question  of  law  and  that  is, 
Whether  or  not  the  Act  of  1919,  as  amended,  requires 
a  consideration  of  losses  growing  out  of  the  pur¬ 
chase  of  real  estate  when  such  purchase  is  made  with¬ 
in  the  terms  and  an  allowance  of  net  losses  therefrom. 
The  learned  trial  judge  thought  the  law  was  other¬ 
wise  than  we  contend.  This  Court  on  a  former  hear¬ 
ing  of  the  same  issue  thought  the  law  was  as  we 
contend.  The  Supreme  Court  said  that  jurisdiction 
was  lacking  to  determine  the  question,  and  the  Con¬ 
gress  then  gave  the  courts  such  jurisdiction,  and  it 
is  respectfully  submitted  that  this  cause  should  be 
reversed  and  the  Secretary  instructed  to  make  an 
award  for  appellant’s  losses. 

Respectfully  submitted, 

Edgar  Watkins, 

Atlanta  Trust  Co.  Bldg., 
Atlanta,  Georgia. 
Attorney  for  Appellant. 

Mac  Asbill, 

(Watkins,  Asbill  &  Watkins) 

Atlanta  Trust  Co.  Bldg., 

Atlanta,  Georgia. 

J.  C.  Trimble, 

Munsey  Building, 

Washington,  D.  C. 
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No.  5194 

The  United  States  of  America  ex  rel.  Chestatee 
Pyrites  &  Chemical  Corporation,  a  Corporation, 
appellant 

v. 

Ray  Lyman  Wilbur,  as  Secretary  of  the  Interior 


BRIEF  OF  APPELLEE 


STATEMENT  OF  THE  CASE 

On  March  5,  1919,  the  appellant,  Chestatee  Py¬ 
rites  &  Chemical  Corporation,  filed  a  claim  with  the 
War  Minerals  Relief  Commission,  an  agency  of  the 
Secretary  of  the  Interior,  pursuant  to  section  5  of 
the  act  of  March  2, 1919,  Chapter  94,  40  Stat.  1272, 
1274,  commonly  known  as  the  Dent  Act,  wherein  it 
asked  that  the  Secretary  would  make  an  award  to 
it  on  account  of  losses  said  to  have  been  sustained 
in  producing  and  in  preparing  to  produce  pyrites 
under  the  conditions  specified  in  the  act. 
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The  claim  was  the  first  to  be  filed  under  section 
5,  and  it  accordingly  was  designated  as  Claim  No. 
1  on  the  docket  of  the  Commission. 

Thereafter,  on  October  15,  1919,  an  award  of 
$223,529.17  was  made  to  the  appellant  by  Secre¬ 
tary  Lane,  the  then  Secretary  of  the  Interior.  (R. 
11.)  Pursuant  to  a  motion  for  review,  filed  under 
the  amendatory  act  of  November  23,  1921,  Chapter 
137,  42  Stat.  322,  Secretary  Fall,  on  September  28, 
1922,  made  an  additional  award  to  the  appellant  of 
$469,784.62.  (R.  26.)  These  amounts,  totaling 

$693,313.79,  were  paid  to  and  were  actually  re¬ 
ceived  and  accepted  by  the  appellant. 

The  claim  filed  by  the  appellant  included  inter¬ 
est  paid  by  it  on  borrowed  money,  said  to  have  been 
used  in  producing  and  in  preparing  to  produce  py¬ 
rites  between  April  6, 1917,  and  November  12, 1918,. 
which  was  the  period  of  production  recognized  by 
the  act  of  March  2, 1919.  No  award,  however,  was 
made  to  the  appellant  on  account  of  interest,  al¬ 
though  the  question  whether  or  not  interest  should 
be  included  in  the  awards  made  was  carefully  con¬ 
sidered.  (R.  14,  17.)  In  his  final  decision  of 
September  28,  1922,  Secretary  Fall  said : 

If  the  Congress  contemplated  the  pay¬ 
ment  of  interest  upon  this  claim,  as  has  been 
suggested  in  argument,  then  this  award  of 
course  does  not  preclude  remedial  action  by 
the  Congress  of  the  United  States  acting 
directly.  (R.  26.) 
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Although  the  appellant  had  received  and  retained 

! 

the  amounts  awarded  to  it,  it  thereafter  endeavored 
to  compel  a  further  payment  to  it  on  account  of 

j 

the  interest  said  to  have  been  paid  by  it  on  bor¬ 
rowed  money.  To  accomplish  that  end,  the  appel¬ 
lant,  on  July  27,  1923,  filed  a  petition  in  the  Su¬ 
preme  Court  of  the  District  of  Columbia  for  a  writ 
of  mandamus.  The  petition  prayed  in  substance 
that  the  Hon.  Hubert  Work,  the  then  Secretary 
of  the  Interior,  be  required  to  take  jurisdiction  of 
its  War  Minerals  claim  and  to  adjust  and  pay  the 
net  loss  sustained  by  it  through  the  payment  of  in¬ 
terest  incident  to  its  operations  in  producing  and 
preparing  to  produce  pyrites. 

Secretary  Work  answered  the  petition,  i  A  de¬ 
murrer  to  the  answer  was  sustained,  and,  as  the 
Secretary  elected  to  stand  upon  his  answer  the 
writ  of  mandamus  was  issued  by  the  Supreme 
Court  of  the  District  of  Columbia,  as  prayed. 

The  judgment  of  the  trial  court  was  affirmed  by 
this  Court  on  appeal  in  a  decision  rendered  on  May 
5, 1924 — Work,  Secretary  of  the  Interior,  v.  United 
States  ex  rel .  Chest  at  ee  Pyrites  &  Chemical  Cor¬ 
poration  (54  App.  D.  C.  380). 

On  writ  of  error  the  judgment  of  this  Court  was 
reversed  by  the  Supreme  Court  of  the  United 
States  in  a  decision  rendered  on  March  2,  1925 — 

!  .  I 

Work,  Secretary  of  the  Interior,  v.  United  States 
ex  rel .  Chestatee  Pyrites  <k  Chemical  Corporation 
(267  U.  S.  185). 
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The  Supreme  Court  said,  in  part : 

It  is  sought  in  this  case,  as  it  was  in  the 
Rives  Case,  to  avoid  the  objection  that  the 
mandamus  would  control  and  restrict  the 
statutory  discretion  vested  in  the  Secretary 
by  the  averment  that  he  had  not  taken  juris¬ 
diction  of  the  claim  for  interest  and  had  not 
considered  it.  This  case,  like  the  Rives 
Case,  was  heard  on  demurrer  to  the  answer, 
and  the  answer  shows  clearly  that  the  claim 
for  interest  was  fully  considered  by  two 
Secretaries  of  the  Interior  and  denied. 

The  only  issue  is  whether  the  Secretary 
had  discretion  under  section  5  finally  to 
determine  whether  interest  paid  upon  the 
capital  borrowed  is  to  be  considered  as  part 
of  the  net  losses  incurred  bv  the  relator  in 

4/ 

preparing  for  and  producing  the  pyrites. 
We  think  he  had. 

After  discussing  its  own  decision  in  the  case  of 
United  States  v.  New  York  (160  U.  S.  598),  the 
Court  concluded  by  saying : 

The  question  was  one  for  the  Secretary 
of  the  Interior  to  decide,  and  that  finally. 

The  decision  of  the  Supreme  Court  of  the  United 
States  ended  the  controversy  so  far  as  the  appel¬ 
lant’s  right  to  then  claim  an  award  for  interest 
under  the  provisions  of  the  Dent  Act  was  con¬ 
cerned. 

On  February  13, 1929,  an  act  of  Congress,  Chap¬ 
ter  182,  45  Stat.  1163,  was  approved,  which  read, 
in  part,  as  follows: 
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Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled ,  That  any 
claimant  who  has  heretofore  filed  with  the 
Secretary  of  the  Interior  within  the  time 
and  manner  provided  by  existing  law  a 
claim  under  said  Acts  generally  known  as 
the  War  Minerals  Acts  (Fortieth  Statutes, 
page  1272,  and  its  amendments)  may  within 
one  year  from  the  date  of  the  passage  and 
approval  hereof  petition  the  Supreme  Court 
of  the  District  of  Columbia  to  review  the 
final  decision  of  the  Secretary  of  the  In¬ 
terior  upon  any  question  of  law  which  has 
arisen  or  which  may  hereafter  arise  in  the 
adjustment,  liquidation,  and  payment  of  his 
claim  under  said  Acts,  but  the  decision  of 
the  Secretary  of  the  Interior  on  all  ques¬ 
tions  of  fact  shall  be  conclusive  and  not  sub¬ 
ject  to  review  by  any  court. 

Sec.  2.  In  any  proceeding  brought  under 
the  provisions  of  section  1  of  this  Act  the 
Secretary  of  the  Interior  shall  be  designated 
as  the  defendant  or  respondent,  and  upon 
the  filing  of  the  petition  the  cause  shall  fol¬ 
low  the  usual  procedure,  subject  to  such 
rules  or  orders  as  the  court  may  make  with 
respect  thereto. 

Sec.  3.  Jurisdiction  is  hereby  conferred 
upon  the  Supreme  Court  of  the  District  of 
Columbia,  as  a  district  court  of  the  United 
States,  to  hear  and  determine  all  such  suits 
and  enter  all  orders,  judgments,  and  decrees 
therein,  subject  to  the  usual  right  of  appeal 
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by  either  party  to  the  Court  of  Appeals  of  the 
District  of  Columbia,  whose  final  judgment 
may  be  reviewed  by  the  Supreme  Court  of 
the  United  States  by  petition  for  certiorari 
or  by  appeal  as  provided  by  law  and  the  rules 
of  the  court. 

On  January  28,  1929,  Mr.  Robsion,  on  behalf  of 
the  Committee  on  Mines  and  Mining,  submitted  a 
report  to  the  House  of  Representatives  with  respect 
to  a  pending  bill  (H.  R.  15861),  which  subsequently 
was  enacted  and  approved  as  the  act  of  February 
13, 1929,  just  quoted. 

Mr.  Robsion  said,  in  part : 

The  bill  does  not  enlarge  in  any  manner 
the  scope  of  existing  war  minerals  legisla¬ 
tion,  nor  does  it  permit  the  filing  of  any  new 
claims.  It  simply  confers  upon  the  Supreme 
Court  of  the  District  of  Columbia,  the  ap¬ 
pellate  courts,  and  the  Supreme  Court  of  the 
United  States  jurisdiction  to  pass  upon  ques¬ 
tions  of  law  for  the  guidance  of  the  Secre¬ 
tary  of  the  Interior  for  his  further  adminis¬ 
tration  of  the  war  minerals  act. 

It  does  not  take  the  administration  of  the 
war  minerals  act  away  from  the  Secretary 
of  the  Interior  as  provided  for  in  the  original 
act. 

Pursuant  to  the  act  in  question,  the  appellant,  on 
February  18,  1929,  filed  a  proceeding  at  law,  No. 
76361,  in  the  Supreme  Court  of  the  District  of 
Columbia,  entitled  “  Petition  for  Review  and  Man¬ 
damus.”  (R.  2.)  The  prayers  of  the  petition 
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asked,  in  substance,  th.at  the  Court  would  “  review 

the  final  decision  of  the  Secretary  of  the  Interior 

•*  ! 

and  his  predecessors  in  office  upon  the  question  of 
law  involved  and  direct  said  Secretary,  respondent 

i 

herein,  to  make  an  aw’ard  of  such  amount  as  the 
facts  show  is  due  for  interest  paid  on  borrowed 
money  and  for  obligations  to  pay  interest  thereon,” 
and  that  the  Secretary  of  the  Interior  be  compelled 
by  mandamus  “to  take  jurisdiction  of  the  claim 
of  relator  for  expenditures  made  and  obligations 
for  interest  incurred  as  hereinbefore  set  forth  and 

*  *  r  ■  •  ; 

to  allow  such  sum  as  may  have  been  paid  or  con¬ 
tracted  to  be  paid  therefor,  and  to  adjust  and  pay 
relator’s  net  losses,  consisting  of  interest  paid  on 
borrowed  money  and  obligations  incurred  to  pay 
interest  thereon.”  (R.  6.) 

The  Secretary  of  the  Interior  answered  the  peti¬ 
tion.  (R.  30.)  A  copy  of  the  recommendation  of 
the  War  Minerals  Relief  Commission,  dated  June  . 
5,  1919,  with  respect  to  the  appellant’s  said  Claim 
No.  1;  a  copy  of  the  decisions  of  Secretary  Lane, 
dated  August  8, 1919,  and  October  15, 1919 ;  a  copy 
of  Commissioner  Briar’s  Memorandum  on  Review 
dated  September  22, 1922 ;  and  a  copy  of  Secretary 
Fall’s  final  decision  of  September  28,  1922,  were 
annexed  to  the  Answer  as  Exhibits  A,  B,  C,  D,  and 
E.  (R.  10,  11,  12,  26.)  The  appellant  demurred 
to  the  Secretary’s  answer.  (R.  27.)  See  Item  4  of 
the  Stipulation  at  R.  28;  also  see  memorandum. 
(R.  39.) 
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By  final  judgment  dated  March  7,  1930,  entered 
pursuant  to  Item  6  of  the  Stipulation  (R  29),  the 
trial  court  dismissed  the  appellant’s  petition  for  re¬ 
view  and  mandamus  and  4 ‘decreed  that  the  ques¬ 
tions  of  law  raised  by  the  petitioner  were  properly 
adjudicated  by  the  Secretary  of  the  Interior”  (R 
40). 

The  petitioner  thereupon  appealed  to  this  court. 
(R  40.)  Its  Assignment  of  Errors  (R  41)  raises 
but  one  question,  and  that  is:  Was  the  trial  court 
right  in  refusing  to  adjudge  and  decree  that  in¬ 
terest  paid,  or  agreed  to  be  paid,  by  the  appellant 
on  borrowed  money,  which  was  expended  in  pro¬ 
ducing  or  in  preparing  to  produce  pyrites,  con¬ 
stituted  a  loss  under  section  5  of  the  act  of  March 
2,  1919,  which  the  Secretary  of  the  Interior  was 
bound  to  recognize  and  pay? 

I 

Argument 

By  the  act  of  February  13,  1929,  Congress  con¬ 
ferred  original  jurisdiction  upon  the  Supreme 
Court  of  the  District  of  Columbia  and  appellate 
jurisdiction  upon  this  Court  to  “review”  the  final 
decision  of  the  Secretary  of  the  Interior  upon  any 
question  of  law  which  had  arisen  in  the  adjust¬ 
ment,  liquidation,  and  payment  of  any  claim  under 
section  5  of  the  act  of  March  2,  1919,  and  the 
amendatory  act  of  November  23,  1921. 
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The  word  “ Review”  also  was  used  by  Congress 
in  sections  6  and  7  of  the  act  of  February  9,  1893, 
27  Stat.  424,  creating  this  Court,  and  it  may  be 
assumed  that  the  word  was  used  in  the  same  sense 
in  both  acts. 

The  meaning  of  “ review,”  as  used  in  the  act  of 
February  9,  1893,  is  well  understood.  It  carries 

i 

with  it  no  idea  of  original  and  independent  deter¬ 
mination  and  no  idea  of  a  trial  de  novo .  This 
Court  only  sits  to  correct  errors  of  law  committed 
by  the  lower  courts,  and  in  so  doing  it  resolves 
every  doubt  in  favor  of  the  ruling  appealed  from. 

It  is  fair  to  say,  therefore,  that  in  the  instant 
case  the  Secretary  is  not  to  be  reversed,  directed, 
or  controlled  unless  his  adverse  ruling  with  re¬ 
spect  to  interest  paid  by  the  appellant  clearly  is 
opposed  to  established  principles  of  law.  It  is  also 
fair  to  say  that,  in  determining  that  question,  the 
right  which  the  Secretary  has  to  exercise  his  sound 
discretion  in  the  interpretation  and  administration 
of  all  laws  relating  to  his  Department  is  to  be  given 
full  recognition  and  effect. 

The  reasons  which  lead  the  appellee  to  believe 
that  the  Secretary’s  decision  with  respect  to  the 
appellant’s  claim  for  interest  was  correct  hnd  that 
the  judgment  appealed  from  should  be  affirmed 
are  discussed  in  the  subdivisions  of  this  argument 
which  follow. 
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II 

The  Act  of  February  13, 1929 

In  this  case  one  thing  is  certain,  and  that  is  that 
up  to  February  13,  1929,  the  Secretary  of  the  In¬ 
terior  was  not  required  by  law  to  make  an  award 
to  the  appellant  on  account  of  interest  paid,  or 
agreed  to  be  paid,  by  it  upon  borrowed  money  which 
it  employed  in  producing  or  in  preparing  to  pro¬ 
duce  pyrites.  That  question  was  finally  determined 
by  the  Supreme  Court  of  the  United  States  in  its 
decision  of  March  2,  1925,  267  U.  S.  185,  already 
cited. 

If  any  change  has  been  made  in  the  law  with  re¬ 
spect  to  interest  paid  by  War  Minerals  claimants, 
it  must  be  found  in  the  act  of  February  13,  1929. 

That  act,  however,  discloses  no  such  change. 

•  *  » 

The  act  of  February  13, 1929,  gives  any  claimant 
under  the  War  Minerals  acts,  being  the  act  of 
March  2, 1919,  and  the  amendatory  act  of  November 
23,  1921,  the  right,  for  a  limited  time,  to  “  petition 
the  Supreme  Court  of  the  District  of  Columbia  to 
review  the  final  decision  of  the  Secretary  of  the  In¬ 
terior  upon  any  question  of  law  which  had  arisen 
or  may  hereafter  arise  in  the  adjustment,  liquida¬ 
tion,  and  payment  of  his  claim  under  said  acts.” 
That  is  all. 

The  act  of  February  13,  1929,  does  not  alter  one 
word  or  change  one  provision  of  the  preceding  War 
Minerals  acts,  and  what  was  good  law  with  respect 
to  War  Minerals  claims  when  the  Supreme  Court 
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of  the  United  States  rendered  its  decision  of  March 
2,  1925,  determining  the  appellant’s  rights  under 

i 

the  War  Minerals  acts,  still  is  good  law. 

At  the  time  that  the  1929  act  was  under  consider- 

j 

ation  both  Houses  of  Congress  knew  that  the  Secre¬ 
tary  of  the  Interior  had  always  construed  section 
5  of  the  act  of  March  2, 1919,  as  excluding  interest 
paid  upon  borrowed  money  from  its  benefits  J  they 

i 

knew  that  for  approximately  10  years  the  Secre¬ 
tary  of  the  Interior  had  acted  upon  that  construc¬ 
tion  of  the  act,  and  made  no  awards  under  the  act 
on  account  of  interest ;  they  knew  that  as  far  back 
as  1922  Secretary  Fall,  in  his  final  decision  of  the 
appellant’s  war  minerals  claim — which  was  the 
first  claim  filed  under  the  act — had  invited  the  cor¬ 
rection  of  Congress  in  case  his  conclusion  with  re¬ 
spect  to  interest  was  wrong;  they  knew  that  the 
Supreme  Court  of  the  United  States,  in  its  decision 
of  March  2,  1925,  had  sustained  the  authority  of 
the  Secretary  of  the  Interior  to  deny  the  refund 
of  interest  payments  to  war  minerals  claimants; 
and  they  knew  that  during  the  four  years  that 
intervened  between  the  decisions  of  the  Supreme 
Court  of  the  United  States  and  the  date  of  the 
Committee’s  report  Congress  had  remained  silent 
and  had  permitted  the  Secretary  of  the  Interior  to 
proceed  upon  the  assumption  that  the  decision  of 
the  Supreme  Court  with  respect  to  interest  was  in 

j 

accordance  with  the  intention  of  Congress. 
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•  The  act  of  February  13,  1929,  is  silent  with 
respect  to  interest.  Surely  Congress  knew  what 
its  own  intention  was  in  that  respect.  If  Congress 
disagreed  with  the  construction  placed  upon  the  act 
of  March  2,  1919,  by  the  Secretary  of  the  Interior 
and  approved  by  the  Supreme  Court  of  the  United 
States,  nothing  could  have  been  easier  than  for  it 
to  have  said  so.  One  word  on  the  subject  would 
have  dispelled  all  doubt  and  would  have  set  the 
disputed  question  at  rest. 

The  existing  situation  is  a  peculiar  one.  Here 
Congress — knowing  exactly  what  its  own  intention 
was  with  respect  to  the  refund  of  interest  and  know¬ 
ing  what  the  practical,  contemporaneous,  and  long- 
recognized  interpretation  was  which  the  Secretary 
of  the  Interior  had  placed  upon  the  war  minerals 
act — failed  to  enlighten  any  one  with  respect  to  its 
intention,  but  instead  of  doing  so  required  the 
courts  to  say  again  how  the  law  should  be  con¬ 
strued  with  respect  to  interest,  although  the  Su¬ 
preme  Court  of  the  United  States  already  had 
spoken  upon  that  subject. 

Under  such  conditions  the  appellee  believes  that 
the  proper  course  is  to  treat  the  question  of  interest 
as  it  always  had  been  treated  by  the  Secretary  of 
the  Interior  and  as  it  was  treated  by  the  Supreme 
Court  of  the  United  States.  The  appellee  respect¬ 
fully  submits  that  if  any  change  is  to  be  made  in 
the  long-accepted  interpretation  of  the  act  with 
respect  to  interest  the  change  should  be  directed  by 
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the  Supreme  Court  of  the  United  States,  as  there 
now  is  no  reason  to  believe  that  that  court  will  take 
a  different  view  from  the  one  already  expressed  by 
it  in  its  decision  of  March  2, 1925. 

What  has  just  been  said  has  reference  to  the  pre¬ 
sumptive  intention  of  Congress.  Under  the  sub¬ 
sequent  headings  of  this  argument,  the  case  is 

; 

discussed  upon  its  merits. 

111 

i 

The  Dent  Act 

i 

The  act  of  March  2,  1919,  Chapter  94,  40  Stat. 
1272,  commonly  is  known  as  the  Dent  Act. 

The  purposes  of  the  act  were  twofold.  First,  it 
was  intended  “to  provide  relief  in  cases  of  con¬ 
tracts  connected  with  the  prosecution  of  the  war”; 
and,  second,  to  provide  “a  gratuity  based  on  equit¬ 
able  and  moral  considerations”  ( Work  v.  Rives, 
267  U.  S.  175,  181)  for  so-called  War  Minerals 
claimants. 

The  first  of  these  purposes  was  to  be  accom¬ 
plished  through  the  Secretary  of  War,  who  was 
“authorized  to  adjust,  pay,  or  discharge”  certain 
war-time  agreements,  “upon  a  fair  and  equitable 
basis.”  See  section  1  of  the  act. 

The  second  of  these  purposes  was  to  be  accom¬ 
plished  through  the  Secretary  of  the  Interior,  who 
was  “authorized  to  adjust,  liquidate,  and  pay”  net 
losses  suffered  by  claimants  under  the  act  in  pro¬ 
ducing  or  in  preparing  to  produce  certain  desig- 
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nated  minerals  and  to  make  such  adjustments  and 
payments  as  he  should  “  determine  to  be  just  and 
equitable.’’  See  section  5  of  the  act. 

The  language  of  the  two  sections  of  the  act  is  as 
nearly  alike  as  their  subject  matters  permit.  The 
principal  difference  is  that  while  section  5  provides 
for  a  “gratuity”  only,  section  1  confers  a  justici¬ 
able  right.  If  a  claimant  under  section  1  of  the  act 
was  not  willing  to  accept  the  compensation  offered 
by  the  Secretary  of  War,  he  was  given  the  right, 
under  section  2  of  the  act,  to  petition  tbe  Court  of 
Claims  to  make  the  finding  and  award.  There  is 
no  reason  to  believe,  however,  that  Congress  in¬ 
tended  that  a  different  principle  of  law  should  be 
applied  in  making  awards  under  section  1  and 
under  section  5  in  cases  where  the  grounds  of  claim 
under  the  two  sections  were  similar. 

The  question  whether  interest  should  be  allowed 
to  claimants  under  section  1  of  the  act  was  decided 
adversely  to  the  claimants  by  the  Court  of  Claims 
in  the  following  cases: 

Williamson  Heater  Company  v.  The  United 
States  (58  C.  Cls.  63)  (Syllabus)  : 

Where  an  order  is  given  to  plaintiff  by 
the  proper  officers  of  the  Government  for 
the  manufacture  and  delivery  of  a  certain 
number  of  articles  at  a  specified  price  for 
each,  and  plaintiff  without  delay  proceeds 
to  manufacture  the  same,  and  when  it  has 
manufactured  a  part  of  the  total  number 
and  holding  them  ready  for  delivery,  it 
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is  notified  by  the  Government  that  the  order 
has  been  canceled,  plaintiff  is  entitled  to  re¬ 
cover  the  stipulated  price  and  cost  of  stor¬ 
age,  less  the  salvage  value  of  said  articles, 
but  is  not  entitled  to  interest  on  the  price 
of  said  articles. 

The  Court  said  (page  72)  : 

The  plaintiff  exaggerates  somewhat  its 
claim  for  damages.  We  can  not  allow  in¬ 
terest.  (Sec.  177,  Judicial  Code.)  Neither 
may  we  allow  hotel  and  traveling  expenses. 
The  judgment  must  be  confined  to  the  value 
of  the  furnaces  and  cost  of  storage,  less  the 
salvage  obtained. 

Twin  City  Forge  &  Foundry  Co.  v.  The  United 
States  (60  C.  Cls.  673) : 

Finding  of  Fact 4  4  XLIY .  ’  ’  Plaintiff  had 
to  employ  borrowed  money  in  paying  for 
the  said  increased  facilities  provided  and 
installed  by  it  for  which  it  was  to  be  reim¬ 
bursed  by  the  Government.  *  *  *  At 
the  rate  of  6  per  cent  per  annum  interest  on 
these  expenditures  from  the  time  they  were 
made  by  plaintiff  until  plaintiff  was  reim¬ 
bursed  for  them  by  the  Government 
amounted  to  $545.82. 

The  Court  said  (page  698)  : 

Findings  XI,  XXXIV,  and  XLIV  set  out 
items  of  interest  which  the  plaintiff  claims. 
Section  177  of  the  Judicial  Code  provides: 

4  4  No  interest  shall  be  allowed  on  any  claim 
up  to  the  time  of  the  rendition  of  judgment 
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thereon  by  the  Court  of  Claims  unless  upon 
a  contract  expressly  stipulating  for  the  pay¬ 
ment  of  interest.”  See  Tillson  v.  United 
States ,  100  U.  S.  43.  No  interest  was  stipu¬ 
lated  in  the  contract.  Section  2  of  the  Dent 
Act,  which  confers  jurisdiction  upon  this 
court  to  “find  and  award  fair  and  just  com¬ 
pensation^  can  not  be  construed  to  repeal 
section  177  of  the  Judicial  Code.  The  Dent 
Act  is.  in  effect  a  jurisdictional  act  granting 
rights  to  persons  who  without  it  would  have 
no  rights,  and  it  can  not  be  regarded  as  tak¬ 
ing  all  the  cases  for  vrhich  it  provides  out  of 
the  usual  rule.  It  does  not  confer  upon  the 
court  a  discretion,  “but  the  same  principles 
of  jurisprudence  and  the  same  statutory  reg¬ 
ulations  as  to  practice  are  to  be  applied  here 
that  would  be  if  the  case  had  come  into  the 
court  under  its  general  jurisdiction.”  Wil¬ 
liamson  Heater  Co .  v.  United  States,  58 
C.  Cls.  63,  72;  Austin  Co.  v.  United  States, 
58  C.  Cls.  98, 137. 

These  decisions  are  in  accordance  with  prior  de¬ 
cisions  by  the  Court  of  Claims  with  respect  to  in¬ 
terest,  some  of  which  are  cited  under  a  subsequent 
heading  of  this  brief. 

The  Supreme  Court  of  the  United  States  said 

i 

with  respect  to  the  appellant’s  claim  (267  U.  S. 
187) :  “The  question”  whether  or  not  interest 
should  be  allowed  War  Minerals  claimants  upon 
money  borrowed  and  used  in  producing  or  in  pre¬ 
paring  to  produce  pyrites  “was  one  for  the  Secre¬ 
tary  6f  the  Interior  to  decide,  and  that  finally.” 
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The  Secretary  decided  the  question  adversely  to 
the  appellant  in  accordance  with  established  prece¬ 
dent  and  in  conformity  with  the  interpretation 
placed  by  the  Court  of  Claims  upon  the  first  section 
of  the  Dent  Act. 

It  is  hard  to  believe  that  what  was  good  law  under 
section  1  of  the  Dent  Act  was  bad  law  under  sec¬ 
tion  5  of  the  same  act,  and  that  the  Secretary  of 
the  Interior  was  in  error  in  following  the  same 
rule  of  construction  with  respect  to  section  5  that 
the  Secretary  of  War  was  required  to  follow  with 
respect  to  section  1. 

It  also  is  hard  to  believe  that  if  Congress  in¬ 
tended  that  no  interest  was  to  be  allowed  to 
meritorious  claimants  under  contracts  it  should 
have  intended  that  interest  was  to  be  allowed  to 
claimants  under  the  provisions  of  the  same  act  who 
were  granted  a  mere  gratuity. 


IV 


Section  5  of  the  Act  of  March  2,  1919,  does  not  cover 
interest  paid  upon  borrowed  money  by  a  claimant  under 
that  Act,  because  an  award  to  a  claimant  of  interest  so 
paid  would  include  a  profit  in  the  allowance  of  its  claim 


A  contract  between  a  borrower  and  a  lender  for 
the  loan  of  money  and  the  payment  of  interest 
thereon  is  complete  in  itself.  The  obligations  of 
the  contract  arise  prior  to  the  payment;  of  the 
money  to  the  borrower,  and  they  bear  no  relation 
whatever  to  the  use  the  borrower  makes  of  the 
money  after  he  has  received  it.  -  j 
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The  borrower  may  lose  the  amount  received  from 
the  lender  in  a  variety  of  ways,  or  he  may  employ 
it  to  his  profit,  or  he  may  permit  it  to  lie  idle.  But 
neither  profit,  nor  loss,  nor  idleness  affects  the  bor¬ 
rower’s  obligation  to  pay  interest  pursuant  to  his 
original  and  independent  contract  with  the  lender. 

If  the  borrower  employs  his  borrowed  money  in 
an  unsuccessful  mining  venture,  which  results  in  its 
loss,  he  loses  the  money  itself,  but  he  does  not  lose 
any  interest  on  the  money. 

Section  5  of  the  Dent  Act  was  enacted  only  to 
reimbuse  claimants  who  lost  money  in  mining  ven¬ 
tures  of  certain  kinds  and  under  certain  conditions 
to  the  extent  of  the  losses  which  they  sustained  in 
that  way.  It  contains  the  express  provision  6 ‘that 
no  profit  of  any  kind  shall  be  included  in  the  allow¬ 
ance  of  any  of  said  claims.” 

Where  a  claimant  who  operated  under  the  condi¬ 
tions  of  the  Dent  Act  expended  and  lost  money  in 
his  mining  operations,  and  thereafter  had  the 
amount  which  he  lost  returned  to  him  by  the  United 
States  Government,  the  object  of  the  act  was  at¬ 
tained,  and  the  mining  venture  ended  with  balanced 
accounts.  This  was  true  irrespective  of  the  source 
from  which  the  money  had  been  obtained  by  the 
claimant. 

If,  however,  the  Secretary  of  the  Interior  should 
go  further  and  should  consider  the  source  from 
which  the  claimant’s  money  originally  was  derived, 
and  should  include  in  his  award  not  only  the 
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amount  of  the  money  lost  in  the  mining  venture, 
but  also  the  amount  which  the  claimant  had  paid 
or  was  obligated  to  pay  as  interest,  pursuant  to  an 
independent  contract  with  a  lender  who  was  a 
stranger  to  the  venture,  the  result  would  be  that 
the  accounts  of  the  venture  when  closed  would  show 
a  profit  by  reason  of  the  additional  award  contrary 
to  the  express  inhibition  of  the  Dent  Act. 

The  Secretary  of  the  Interior  refused,  accord¬ 
ingly,  to  include  in  his  awards  to  the  appellant  the 
amount  of  the  interest  which  the  appellant  claimed 
to  have  paid  under  independent  contracts  with 
persons  who  had  loaned  it  money. 

i 

Y 

Section  5  of  the  Act  of  March  2,  1919,  does  not  cover 
interest  paid  upon  borrowed  money,  because  interest 
so  paid  by  a  claimant  under  the  Act  does  not  represent 
a  loss  suffered  by  it 

Section  5  of  the  Dent  Act  conferred  authority 
upon  the  Secretary  of  the  Interior  to  pay  only 
“such  net  losses”  as  had  been  suffered  by  a  claimant 
by  reason  of  producing  or  preparing  to  produce  cer¬ 
tain  minerals  under  designated  conditions: 

That  section  of  the  act  also  provided  that  no 
claim  should  be  paid  unless  it  “appeared  to  the 
satisfaction  of  the  said  Secretary  that  the  expendi¬ 
ture  so  made  or  the  obligations  so  incurred  by  the 
claimant  were  made  in  good  faith  for  or  upon  prop¬ 
erty  which  contained  *  *  *  pyrites  i  *  * .  * 
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in  sufficient  quantities  to  be  of  commercial  im¬ 
portance.” 

The  meaning  of  the  word  “ interest”  as  used  with 
reference  to  borrowed  money  is  well  understood. 
It  was  said  in  Woerz  v.  Schumacher,  161  N.  Y.  530, 
536 ;  56  NE.  72,  that  interest  bears  the  same  relation 
to  borrowed  money  that  rent  does  to  land. 

“Loss”  is  defined  in  Foehrenbach  v.  German- 
American  Title  &  Trust  Company,  217  Pa.  331;  66 
Atl.  561,  563,  as  “a  failure  to  keep  that  which  one 
has.” 

In  Snor grass  v.  Thomas,  166  Mo.  App.  603 ;  150 
SW.  106,  108,  it  was  said  that,  as  applied  to  prop¬ 
erty,  the  word  “lose”  ordinarily  refers  to  “an  in¬ 
voluntary,  not  a  voluntary,  deprivation.” 

It  also  has  been  said  that  to  “lose”  is  casually  and 
involuntarily  to  part  with  possession. 

In  the  instant  case  the  appellant  did  not  casually 
or  involuntarily  part  with  the  money  which  it  paid 
as  interest.  It  voluntarily  “rented”  the  money  of 
another  person  and  paid,  under  the  designation  of 
interest,  a  fixed  and  agreed  rental  therefor.  The 
amount  of  the  interest  paid  was  the  agreed  value 
of  the  use  of  the  money,  and  the  appellant,  through 
the  use  of  the  borrowed  money,  received  an  exact 
equivalent  for  the  rental  which  it  paid  for  the 
money. 

Interest  paid  on  borrowed  money,  pursuant  to  a 
contract  between  a  borrower  and  a  lender,  is  quid 
pro  quo,  and  the  appellee  has  been  unable  to  find 
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that  interest  so  paid  ever  has  been  considered  or 
treated  as  a  loss  to  the  borrower.  An  illustration 
of  the  manner  in  which  interest  is  considered  is 
found  in  the  Federal  Income  Tax  laws,  where 
interest  paid,  generally,  though  not  always,  is  per¬ 
mitted  as  a  deduction  in  computing  taxable  net 
income,  but  it  is  not  classed  or  treated  as  a  loss. 

Again,  it  is  to  be  noted  that  the  only  claims  for 
expenditures  made,  or  obligations  incurred,  which 
the  Secretary  of  the  Interior  was  authorized  to  pay 
were  those  made  or  incurred  “for  or  upon  prop¬ 
erty containing  commercial  deposits  of  one  or 
more  of  the  designated  war  minerals.  Here,  how¬ 
ever,  the  interest  paid  by  the  appellant,  and  the 
obligation  to  pay  interest  incurred  by  it,  were  not 
for  or  upon  property  of  any  kind.  They  were  the 
result  of  independent  contracts. 

The  appellee  believes  that  when  Congress  used 
the  term  “losses”  in  section  5  of  the  Dent  Act  Con¬ 
gress  intended  that  it  should  be  understood  in  its 
ordinary  and  accepted  meaning,  which  excludes 
interest  paid  by  a  borrower  to  a  lender  pursuant 
to  a  contract  between  them. 

The  Supreme  Court  said,  in  Maillard 
Lawrence,  16  How.  251,  261 : 

The  popular  or  received  import  6f  words 
furnishes  the  general  rule  for  the  interpre¬ 
tation  of  public  laws  as  well  as  of  private 
and  social  transactions ; 

and  that  statement  has  been  cited  with  approval 
in  many  subsequent  cases. 


et  al.  y. 
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VI 

Section  5  of  the  Act  of  March  2, 1919,  was  to  be  adminis¬ 
tered  without  favoritism  or  discrimination  among  the 
various  claimants  under  it 

There  were  three  classes  of  claimants  under  sec¬ 
tion  5  of  the  Dent  Act.  One  class  represented 
claimants  who  owned  mining  properties  and  who 
incurred  losses  through  the  operation  of  the  same 
under  the  conditions  specified  in  that  section  of  the 
law;  another  class  represented  claimants  who  in¬ 
vested  and  lost  their  own  money  in  the  develop¬ 
ment  and  operation  of  mining  properties ;  while  a 
third  class  represented  claimants  who,  like  the  ap¬ 
pellant,  borrowed  money  which  they  used  in  pro¬ 
ducing  or  in  preparing  to  produce  war  minerals. 

In  no  instance  of  the  payment  of  claims  by  the 
United  States  Government  prior  to  the  passage  of 
the  Dent  Act,  so  far  as  the  appellant  is  advised, 
had  any  person  dealing  with  the  Government  been 
allowed  interest  upon  the  value  of  his  own  property 
employed  in  such  dealings  or  interest  upon  his  own 
money  expended  in  the  course  of  such  dealings. 
The  Secretary  of  the  Interior  recognized  this  estab¬ 
lished  rule  in  his  administration  of  the  War  Min¬ 
erals  Acts,  and  allowed  no  interest  to  claimants 
under  section  5  of  the  Dent  Act  who  came  within  the 
first  two  classes  mentioned  above,  to  wit,  those  who 
employed  their  own  property  or  expended  their 
own  money  in  producing  or  in  preparing  to  pro¬ 
duce  war  minerals. 
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To  have  denied  interest  to  the  first  two  classes  of 
claimants  and  to  have  awarded  interest  to  the  ap¬ 
pellant  and  others  who  operated  with  borrowed 
money  would  have  been  a  clear  case  of  favoritism 
to  borrowing  claimants  and  of  discrimination 
against  other  classes  of  claimants  equally  entitled 
to  consideration  under  the  Dent  Act — a  result 
which  there  is  no  reason  to  believe  Congress  in¬ 
tended.  The  Secretary  of  the  Interior  accordingly 

►  .  .  ; 

also  declined  to  award  interest  to  the  third  class  of 
claimants,  including  the  appellant. 

The  Court  of  Claims  said  in  the  case  of  Myerle, 
Executor,  v.  The  United  States,  31  C.  Cls.  105, 137 : 

As  to  the  interest  on  borrowed  money :  The 
delay  forced  the  contractor  to  borrow  money 
to  carry  on  his  contract,  and  for  this  he  was 
forced  to  pay  interest,  an  extra  expense ;  the 
recovery  of  this  sum  in  this  court;  is  for¬ 
bidden  by  statute,  and  whether  it  be  claimed 
in  the  guise  of  a  damage  caused  by  delay,  or 
in  some  other  form,  it  remains  in  fact  a 
claim  for  interest,  and  such  a  claim  we  are 
prohibited  from  allowing.  (Rev.  Stat.,  Sec. 
1091.)  The  distinction  (by  plaintiff  sought 
to  be  made)  is  one  of  terms  only,  not  of  sub¬ 
stance.  If  plaintiff  had  used  his  own  moii&jr 
and  so  lost  the  interest  which  it  might  have 
earned  for  him,  the  claim  would  have  been 
as  meritorious,  but  would  not  have  differed 
in  principle  from  that  now  made. 
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That  Court  also  said  in  the  case  of  The  Austin 
Company  v.  The  United  States ,  58  C.  Cls.  99,  138 : 

But  if  this  item  of  claim  was  free  from  the 
speculation  and  uncertainty  that  inhere  in 
the  method  and  amount  stated,  we  can  not 
agree  with  the  contention  that  interest  on 
the  loans,  or  excess  in  loans,  to  the  contractor 
constitutes  part  of  the  cost  of  the  work  under 
the  contracts  in  question.  The  meaning  of 
the  term  “cost  of  the  work”  is  not  to  be 
altered  by  the  circumstance  that  one  contrac¬ 
tor  has  to  borrow  money  to  carry  on  the  en¬ 
terprise  while  a  more  fortunate  contractor 
has  sufficient  funds  without  borrowing,  or 
that  one  pays  interest  and  another  does  not 
have  to  pay  it. 

It  appears,  therefore,  that  the  Secretary’s  action 
in  refusing  to  allow  interest  to  claimants  who  em¬ 
ployed  their  own  property  or  their  own  money  in 
their  war  materials  operations  was  in  accordance 
with  established  precedent. 

The  appellee  believes  that  the  Secretary’s  refusal 
to  interpret  and  administer  section  5  of  the  Dent 
Act  so  as  to  discriminate  in  favor  of  claimants  who 
operated  with  borrowed  money  was  both  right  and 
just. 
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VII 

The  rules  recognized  by  the  Supreme  Court  of  the  United 
States  with  respect  to  the  construction  of  a  statute  by 
the  head  of  the  department  charged  with  its  admin¬ 
istration  should  control  in  this  case 

There  is  no  reason  to  believe  that  Congress  in 
providing  through  the  act  of  February  13,  1929r 
that  the  final  decision  of  the  Secretary  of  the 
Interior  upon  any  question  of  law  arising  in  the 
adjustment,  liquidation,  and  payment  of  a  claim 
under  the  War  Minerals  act  may  be  reviewed  by 
the  courts,  intended  that  a  decision  unde?  review 
should  lose  its  distinctive  character  as  a  depart¬ 
mental  decision. 

Nor  is  there  any  reason  why  the  courts  in  review¬ 
ing  a  decision  of  the  Secretary  of  the  Interior,, 
pursuant  to  the  above  act,  should  depart  from  the 
established  principles  which  always  have  governed 
in  cases  where  departmental  rulings  involving  the 
construction  of  a  Federal  statute  were  under  con¬ 
sideration. 

In  this  connection  it  is  well  to  note  that  the  Com¬ 
mittee  on  Mines  and  Mining,  in  its  report  to  the 
House  of  Representatives,  said  with  reference  to* 
the  bill  then  under  consideration,  which  was  en¬ 
acted  as  the  act  of  February  13, 1929 : 

It  does  not  take  the  administration  of  the 
war  minerals  act  away  from  the  Secretary 
of  the  Interior  as  provided  for  in  the  orig¬ 
inal  act. 
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It  is  important,  therefore,  to  state  some  of  the 
principles  which  the  Supreme  Court  of  the  United 
States  has  recognized  in  determining  whether  or 
not  the  departmental  construction  of  a  Federal 
statute  should  be  followed  and  to  apply  those 
principles  to  the  instant  case. 

The  principles  most  frequently  recognized  by  the 
Supreme  Court  of  the  United  States  as  controlling 
are  these:  If  the  statute  is  of  doubtful  construction, 
a  contemporaneous  and  continuous  interpretation 
given  to  it  by  the  head  of  the  department  charged 
with  its  administration  will  not  be  overturned  un¬ 
less  it  is  clearly  erroneous,  and  not  unless  a  different 
construction  is  plainly  required  by  the  words  of  the 
act,  and  the  courts  will  be  slow  to  reject  the  con¬ 
struction  placed  upon  a  law  by  the  head  of  a  de¬ 
partment  charged  with  administering  it. 

Five  Per  Cent  Cases,  110  U.  S.  471,  485. 

United  States  v.  Philbrick ,  120  U.  S.  52, 59. 

United  States  v.  Hill,  120  U.  S.  169. 

United  States  v.  Johnston,  124  U.  S.  236, 
253. 

Hastings  and  Dakota  Railroad  Company 
v.  Whitney,  132  U.  S.  357,  366. 

;  Hawley  v.  Hiller,  178  U.  S.  476. 

Kern  River  Company  et  al.  v.  United 
States,  257  U.  S.  147, 154. 

Swendig  et  al .  v.  Washington  Water 
Power  Co.,  265  U.  S.  322,  331. 

A  number  of  other  decisions  of  the  court  along 
:the  same  lines  are  cited  in  these  cases. 
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It  also  has  been  said  by  the  Supreme  Court  that 
where  the  language  of  a  statute  is  dubious  and  open 
to  different  interpretations  the  construction  put 
upon  it  by  the  Executive  Department  charged  with 
the  execution  of  the  statute  generally  will  be  given 
controlling  force  by  that  court.  St.  Paul ,  Minne¬ 
apolis  and  Manitoba  Railway  Company  v.  Phelps,. 
137  U.  S.  528,  536. 

In  the  case  of  the  United  States  v.  Finnell,  185 
U.  S.  236,  the  Court  said : 


Of  course,  if  the  departmental  construc¬ 
tion  of  the  statute  in  question  were  obviously 
or  clearly  wrong,  it  would  be  the  duty  of  the 
court  to  so  adjudge.  *  *  *  But  if  there 
simply  be  doubt  as  to  the  soundness  of  that 
construction — and  that  is  the  utmost  that 
can  be  asserted  by  the  Government— the  ac¬ 
tion  during  many  years  of  the  department 
charged  with  the  execution  of  the  statute 
should  be  respected,  and  not  overruled  ex¬ 
cept  for  cogent  reasons.  *  *  *  (Citing 
various  decisions  of  the  court.)  Congress 
can  enact  such  legislation  as  may  be  neces¬ 
sary  to  change  the  existing  practice,  if  it 
deems  that  course  conducive  to  the  public 
interests. 


In  the  case  of  Arthur  v.  Morrison,  96  U.i  S.  108, 

112,  where  the  construction  plaeed  upon  the  pro- 

v  ! 

visions  of  a  tariff  act  which  had  been  long  recog¬ 
nized  and  acted  upon  was  under  review,  the  Court 
said: 

-It  wTas,  no  doubt,  within  the  power  of  Con¬ 
gress  to  abolish  a  well-known  rule  of  con- 
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struction,  *  *  *  but,  until  so  abolished, 

it  remained  in  force. 

In  the  case  of  Hall  v.  Payne,  254  U.  S.  343,  347, 
the  Court  said : 

It  is  manifest  from  this  statement  that 
the  petition  presents  a  controversy  over  the 
true  construction  of  the  Act  of  1894.  From 
the  act,  and  the  Secretary’s  decision,  it  is 
apparent  that  the  latter  was  not  arbitrary  or 
capricious,  but  rested  on  a  possible  con¬ 
struction  of  the  act.  *  *  *.  He  could  not 
administer  or  apply  the  act  without  constru¬ 
ing  it  *  *  *.  The  view  for  which  the 
relator  contends  was  not  so  obviously  and 
certainly  right  as  to  make  it  plainly  thf  duty 
of  the  Secretary  to  give  effect  tc  it. 

In  the  instant  case  we  have  a  statute  under  re¬ 
view  whose  language  fairly  is  open  to  different 
interpretations,  as  is  evidenced  by  the  fact  that 
Congress  has  submitted  its  provisions  for  the  inter¬ 
pretation  of  the  courts ;  that  statute,  at  the  date  of 
the  appellee’s  answer,  had  been  continuously  and 
contemporaneously  construed  for  ten  years  by  the 
Secretary  of  the  Interior  as  excluding  interest  on 
borrowed  money  from  its  benefits  (Paragraph  11 
•of  the  Appellee’s  Answer,  R.  38;  admitted  by  the 
Appellant’s  Demurrer) ;  although  it  was  in  the 
power  of  Congress  to  change  the  practice  prevailing 
in  the  Department  of  the  Interior  with  respect  to 
the  disallowance  of  interest  to  war-minerals  claim¬ 
ants  “if  it  deemed  that  course  conducive  to  the 
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public  interests,”  Congress  has  not  done  so;  the 
construction  placed  upon  the  statute  was  not  arbi¬ 
trary  or  capricious,  but  rested  upon  a  possible  con¬ 
struction  of  the  act,  and  the  construction  contended 
for  by  the  appellant  is  not  so  certainly  right  as  to 
make  it  plainly  the  duty  of  the  Secretary  to  give 
effect  to  it,  as  is  evidenced  by  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Work  v. 
United  States  ex  rel .  Chestatee  Pyrites  &  Chemical 
Corporation ,  supra. 

Under  such  conditions  is  not  the  true  principle 
to  be  applied  in  determining  this  appeal  the  same 
as  that  recognized  in  Arthur  v.  Morrison ,  supra, 
and  should  not  the  “  well-known  rule  of  construc¬ 
tion  ”  so  long  followed  by  the  Secretary  of  the 
Interior  be  permitted  to  remain  in  force  in  default 
of  direct  instructions  from  Congress  to  the  con¬ 
trary  ? 

The  appellee  contends  that  the  question  should 
be  answered  in  the  affirmative. 


VIII 


The  Appellant’s  Brief 

It  only  remains  for  the  appellee  to  consider  and, 
so  far  as  is  necessary,  answer  the  brief  filed  by  the 
appellant. 

1.  The  following  statement  is  made  on  page  5  of 
the  brief : 

When  the  Supreme  Court  of  the  United 
States  decided  that  jurisdiction  did  not  exist 
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in  the  courts,  the  Congress  again  showed  ap¬ 
proval  of  your  opinion  by  enacting  the  law 
of  February  13,  1929,  which  confirmed  such 
jurisdiction. 

This  statement  is  incorrect.  The  act  of  Congress 
of  February  13, 1929,  bears  no  relation  whatever  to 
the  prior  decision  of  this  Court  in  Work  v.  United 
States  ex  rel.  Chestatee  Pyrites  &  Chemical  Corpo¬ 
ration  (54  App.  D.  C.  380).  Neither  does  it  “con¬ 
firm”  any  jurisdiction  which  the  courts  had  to  en¬ 
tertain  suits  against  the  Secretary  of  the  Interior 
under  the  war  minerals  acts.  The  1929  act,  for  the 
first  time,  confers  jurisdiction  upon  the  courts  to 
review  the  final  decision  of  the  Secretary  of  the  In¬ 
terior  upon  questions  of  law  arising  in  the  adjust¬ 
ment  of  war  minerals  claims.  No  such  jurisdiction 
existed  prior  to  the  passage  of  that  act. 

2.  In  considering  the  quotation  from  the  act  of 
March  2,  1919,  given  at  page  6  of  the  appellant’s 
brief,  the  appellee  wishes  to  emphasize  that  portion 
of  the  act  which  provides  that  the  Secretary  shall 
make  only  “such  adjustment  and  payment  in  each 
case  as  he  shall  determine  to  be  just  and  equitable.” 

The  act  of  February  13, 1929,  does  not  alter  that 
provision  of  the  1919  act.  The  discretion  of  the 
Secretary  in  the  respect  stated  remains  unim¬ 
paired,  and  his  refusal  to  allow  interest  to  the  ap¬ 
pellant  in  the  adjustment,  liquidation,  and  payment 
of  its  claim  can  amount  to  an  error  of  law  only 
in  case  this  Court  finds  that  his  interpretation  of 
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the  act  of  March  2,  1919,  with  respect  to  interest 
was  so  at  variance  with  the  provisions  of  that  act 
as  to  be  a  capricious  and  arbitrary  abuse  of  discre¬ 
tion.  Then,  and  then  only,  will  this  Court  be  au¬ 
thorized  to  reverse  the  judgment  of  the  lower  court. 

3.  The  statement  made  at  page  6  of  the  brief 
that  it  is  admitted  that  the  appellant  borrowed 
money  “under  the  direction  of  the  Secretary  of  the 
Interior”  is  most  emphatically  denied.  See  para¬ 
graphs  8  and  9  of  the  appellee’s  answer.  (R.  32.) 
The  statements  of  the  answer  were  admitted  by 
the  appellant’s  demurrer.  (R.  27.) 

If  the  further  statement  that  “these  moneys  were 
admittedly  lost”  is  intended  to  include  money  paid 
as  interest,  the  appellee  also  denies  that  statement. 
See  paragraph  17  (a)  of  the  appellee’s  answer. 
(R.  36.) 

4.  The  following  statement  is  made  at  page  11 

of  the  brief :  : 

j 

The  Act  of  February  13,  1929,  having 
removed  the  obstacles  to  the  jurisdiction  of 
the  courts  and  having  provided  that  the  Sec¬ 
retary  of  the  Interior  has  no  discretion  on 
questions  of  law,  the  ruling  of  the  Supreme 
Court  no  longer  applied  and  this  proceeding 
was  filed. 

This  statement  is  incorrect.  The  act  of  Febru¬ 
ary  13,  1929,  does  not  provide  that  the  Secretary 
of  the  Interior  has  no  discretion  on  questions  of 
law  arising  under  the  war  minerals  acts.  The  1929 
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act  merely  makes  the  exercise  of  the  Secretary’s 
discretion  in  determining  such  questions  subject 
to  review  by  the  courts.  The  same  discretion  which 
the  Secretary  of  the  Interior  has  in  construing 
and  administering  all  other  acts  of  Congress  hav¬ 
ing  relation  to  his  Department  still  remains  in  his 
construction  and  administration  of  the  war  min¬ 
erals  act.  The  exercise  of  the  Secretary’s  discre¬ 
tion  in  that  respect  is  to  be  upheld  and  respected 
by  the  courts  to  the  same  extent  as  in  other  cases 
where  control  of  the  Secretary’s  discretion  is 
sought  through  injunction  or  mandamus  proceed¬ 
ings,  and  under  the  same  rules  which  time  and 
time  again  have  been  announced  by  this  Court  and 
by  the  Supreme  Court  of  the  United  States.  In 
any  case,  whether  under  the  act  of  February  13, 
1929,  or  otherwise,  it  is  only  where  the  Secretary’s 
discretion  has  been  abused  that  the  courts  may 
interfere. 

The  appellee  contends  that  in  the  instant  case 
there  was  no  abuse  of  discretion  by  the  Secretary 
in  refusing  to  allow  interest  to  the  appellant,  as 
his  action  in  that  respect  fairly  was  justified  by  the 
language  used  in  the  act  of  March  2, 1919,  and  was 
based  upon  the  good  reasons  which  already  had 
been  stated  in  this  brief.  It  is  significant  that  Con¬ 
gress  has  silently  acquiesced  in  the  Secretary’s 
construction  of  the  1919  act  respecting  interest  for 
more  than  11  years. 
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5.  From  page  11  to  page  17  of  its  brief  the  appel¬ 
lant  endeavors  to  draw  a  parallel  between  the  act 

l 

of  October  5,  1918  (which  was  never  carried  into- 
effect),  and  the  act  of  March  2,  1919.  Finally,  by 
dint  of  its  own  method  of  reasoning,  the  appellant 
arrives  at  the  conclusion  that  its  mining  property 
was  “seized”  by  the  United  States. 

At  page  12  of  the  brief  the  statement  is  made : 

While  the  mine  of  appellant  was  not 
formally  taken  over  by  the  President,  in 
effect,  as  the  admissions  in  the  pleadings 
show,  the  mine  was  taken  over  and  operated 
by  the  President. 

This  is  followed  at  page  16  by  the  statement: 
“ Appellant’s  property  having  been  seized,  *  *  * 
its  right  under  the  Act  of  October  5,  1918,  became 
a  vested  right.” 

This  portion  of  the  argument  is  interspersed 
with  the  citation  of  irrelevant  decisions  in  support 
of  the  principle  that  where  the  United  States  actu¬ 
ally  takes  property  under  its  power  of  eminent, 
domain  the  just  compensation  which  the  Constitu¬ 
tion  guarantees  to  the  owner  of  the  property  in¬ 
cludes  interest  where  interest  justly  is  due. 

It  should  be  needless  to  say  that  the  appellant’s 
mining  property  never  was  seized  by  the  United 
States  or  by  any  of  its  agents.  The  mining  prop¬ 
erty  always  was  operated  by  the  appellant  as  a 
private  commercial  enterprise  in  the  same  manner 
as  were  the  more  than  1,200  other  mining  prop- 
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-erties  whose  owners  alleged  Government  stimula¬ 
tion  and  who  filed  claims  under  the  war  minerals 
act. 

In  addition  to  this  it  is  to  be  noted  that  in  any 
event  the  appellant’s  property  was  not  subject  to 
requisition  and  seizure  under  the  provisions  of  the 
act  of  October  5,  1918,  as  the  President  was  given 
authority  only  “to  requisition  and  take  over  any 
undeveloped  or  insufficiently  developed  or  operated 
idle  land,  deposit,  or  mine.”  See  section  3  of  the 
1918  act.  There  is  no  contention  here  that  the  ap¬ 
pellant’s  mining  property  was  undeveloped,  insuffi¬ 
ciently  developed,  or  idle. 

The  appellant’s  argument  as  to  the  seizure  of 
its  property  is  too  strained  to  merit  serious 
consideration. 

6.  The  Supreme  Court  of  the  United  States  said 
in  its  decision  in  the  case  of  Work  v.  United  States 
ex  rel.  Rives  (267  U.  S.  175, 181, 182)  : 

The  above  summary  of  section  5  clearly 
shows  that  Congress  was  seeking  to  save  the 
beneficiaries  from  losses  which  it  would  have 
been  under  no  legal  obligation  to  make  good 
if  a  private  person.  It  was  a  gratuity  based 
on  equitable  and  moral  considerations. 
***** 

Congress  was  occupying  toward  the  pro¬ 
posed  beneficiaries  of  section  5  the  attitude 
rather  of  a  benefactor  than  of  a  debtor  at 
law.  Congress  intended  the  Secretary  to  act 
for  it  and  to  construe  the  meaning  of  the 
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words  used  to  describe  the  elements  of  the* 
net  losses  to  be  ascertained  *  *  *. 

Those  statements  of  the  Supreme  Court  are  un¬ 
affected  by  the  act  of  February  13,  1929,  and  they 
still  are  good  law.  The  appellant  was  the  recipient 

j 

of  a  gratuity  from  Congress,  and  the  Secretary  of 
the  Interior  was  vested  with  discretion  to  determine 
the  extent  of  the  gratuity.  Under  the  act  of  1919 
the  Secretary’s  determination  was  conclusive;  un¬ 
der  the  act  of  1929  it  still  is  conclusive  unless  his 
discretion  was  abused  through  a  determination 
which  was  arbitrary,  capricious,  or  plainly  opposed 
to  the  wording  of  the  1919  act. 

At  page  17  of  the  brief,  the  appellant  sayg : 

Certainly  the  Congress  of  the  United 
States  has,  by  its  legislation,  done  every¬ 
thing  that  it  possibly  could  to  enable  appel¬ 
lant  and  others  in  like  situation  to  obtain 
their  rights  *  *  *. 

Without  pausing  to  inquire  what  rights  the  re¬ 
cipients  of  a  mere  gratuity  can  have,  it  is  proper 
to  ask  why,  if  the  receipt  of  interest  is  a  right  of  the 
appellant,  Congress  has  not  said  so,  especially  in 
view  of  the  fact  that  Congress  has  known  for  more 
than  11  years  that  the  Secretary  of  the  Interior  has 
held  otherwise. 

7.  The  remainder  of  the  appellant’s  argument  is 
based  upon  a  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  United  States  v.  State 
of  New  York  (160  U.  S.  598)  which  this  Court  cited. 
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in  its  decision  on  a  former  appeal  involving  the  ap¬ 
pellant  ?s  war  minerals  claim.  (54  App.  D.  C.  380, 
382.) 

In  its  decision  on  appeal  from  the  judgment  of 
this  Court,  the  Supreme  Court  of  the  United  States 
said  ( Work  v.  Chestatee  Co 267  U.  S.  185, 187)  : 

Great  reliance  was  placed  by  the  courts 

below  on  the  ruling  of  this  Court  in  United 

States  v.  New  York ,  160  U.  S.  598. 

***** 

The  circumstances  of  the  case  were  dif- 
ferent  from  this,  and  it  is  doubtful  whether 
the  conclusion  as  to  interest  in  such  case 
would  be  applicable  to  the  claim  made  by 
the  relator,  even  if  we  could  hear  it  on  its 
merits. 

That  was  only  another  way  of  saying  that  the 
New  York  case  was  not  in  point.  The  act  of  Febru¬ 
ary  13, 1929,  has  not  made  it  so. 

8.  As  the  appellant  admits  at  page  22  of  its  brief 
that  the  act  under  consideration  is  so  clear  that 
resort  to  legislative  history  would  be  improper,  it 
is  unnecessary  for  the  appellee  to  take  notice  of  the 
appendix  to  its  brief  which  has  been  filed  by  the 
appellant. 

IX 

Summary  of  the  argument 

In  the  instant  case  the  Secretary  of  the  Interior 
construed  section  5  of  the  Dent  Act  as  excluding 
interest  paid  by  a  claimant  under  its  terms  upon 
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borrowed  money  which  was  used  in  producing  or 
in  preparing  to  produce  one  or  more  of  the  so-called 
war  minerals. 

That  interpretation  of  the  act  was  adopted  by  the 
Secretary  because  he  found  that  interest  paid  under 
an  independent  contract  between  a  borrower  and  a 
lender  was  not  money  expended  “  for  or  upon 
property  ”  of  the  character  described  in  the  war 
minerals  act,  and  because  he  found  that  interest 
paid  upon  borrowed  money  was  not,  as  a  matter  of 
fact,  lost  to  the  borrower  through  his  operations 
in  producing  or  in  preparing  to  produce  war  min¬ 
erals,  and  because  he  found  that  the  interest  paid 
on  borrowed  money  did  not,  as  a  matter  of  fact, 
represent  any  loss  at  all  to  the  borrower,  a;nd  be¬ 
cause  he  found  that  to  allow  interest  upon  borrowed 
money  in  the  adjustment  of  a  war-minerals  claim 
would  be  to  include  a  profit  in  the  award  made  to 
the  claimant,  and  because  he  found  that  to  allow 
interest  to  claimants  who  operated  with  borrowed 
money  would  be  to  discriminate  against  claimants 
who  operated  upon  their  own  property  or  with  their 


own  money.  I 

The  construction  given  by  the  Secretary  of  the 
interior  to  section  5  of  the  act  with  respect  to  in¬ 


terest  is  neither  arbitrary  nor  capricious,  but  it  is 


fairly  within  the  language  of  the  act,  and  it  is  in 


accordance  with  the  construction  placed  upon  sec¬ 


tion  1  of  the  same  act  by  the  Court  of  Claims. 
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Congress  for  a  period  of  more  than  eleven  years 
has  been  well  aware  of  the  construction  placed  upon 
the  act  by  the  various  Secretaries  of  the  Interior, 
but  has  never  questioned  its  correctness. 

For  the  reasons  stated — as  more  fully  explained 
under  the  preceding  headings  of  this  brief — the 
appellee  respectfully  submits  that  the  decision  of 
the  lower  court  sustaining  the  interpretation  placed 
by  the  Secretary  of  the  Interior  upon  section  5  of 
the  Dent  Act,  as  aforesaid,  should  be  affirmed. 

E.  C.  Finney, 

Solicitor,  Interior  Department . 

O.  H.  Graves, 

Assistant  to  the  Solicitor . 
Victor  H.  Wallace, 

Attorney . 

G.  A.  Iverson, 

Special  Assistant  to  the 

Attorney  General, 

Of  Counsel . 
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REPLY  BRIEF  FOR  APPELLANT 

-  j 

The  brief  on  the  part  of  the  appellee  in  this  case 
properly  admits  the  issues  are  as  stated  in  our  original 
brief.  In  view  of  the  fact,  however,  that  that  brief 
questions  some  of  the  conclusions  as  to  what  the  rec- 
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ord  shows  and  disregards  the  exhibits  to  the  appellee ’s 
pleadings,  it  may  not  be  improper  to  restate  the  plead¬ 
ings. 


THE  PLEADINGS 

Fully  to  understand  the  kind  of  case  this  is,  a  brief 
reference  to  the  pleadings  is  necessary.  In  the  prayer 
of  petitioner,  paragraph  1,  it  was  asked  that  the  court 
review  the  final  decision  of  the  Secretary,  etc.,  and 
direct  the  making  of  an  award  for  interest  paid  on 
borrowed  money  and  for  obligations  to  pay  interest 
thereon.  The  other  prayers  are  consistent  with  either 
a  petition  for  review  or  a  prayer  for  a  writ  of  man¬ 
damus  (R.  6).  In  the  response  of  the  Secretary  he 
refers  to  the  petition  as  “a  petition  for  review’ ’  (R. 
9),  and  on  the  next  page  (R.  10)  “invites  a  review  of 
such  questions.”  In  the  final  judgment  of  the  court 
(R.  39)  the  petition  is  described  as  being  for  review 
and  mandamus.  The  same  language  is  used  at  record 
40  where  the  court  actually  reviews  the  questions  of 
law  decided  by  the  Secretary  of  the  Interior.  In  the 
assignments  of  error  (R.  41)  error  is  assigned  because 
the  court  erred  while  reviewing  the  acts  of  the  Secre¬ 
tary  in  not  finding  as  a  matter  of  law  that  net  losses 
included  payments  of  interest  on  borrowed  money  and 
obligations  to  pay  interest  thereon. 

By  stipulation  the  cause  was  submitted  to  the  court 
for  final  consideration  upon  petition,  answer,  and  de¬ 
murrer  to  the  answer  (R.  29).  The  court  ordered  that 
it  be  so  submitted  (R.  30). 

Essentially  there  is  no  dispute  concerning  the  facts. 
In  the  substituted  answer  of  defendant  he  denies  as  a 
matter  of  law  “that  interest  constitutes  a  loss”  but 
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says  tliat  if  it  is  a  loss  it  is  not  subject  to  reimburse¬ 
ment  (R.  31).  In  said  answer  it  is  also  stated: 

j 

“That  relator  (appellant)  had  paid  out  money 
and  obligated  itself  to  pay  out  money  in  the  future 
as  interest  on  money  borrowed  to  prosecute  the 
production  of  pyrites.’ ’  (R.  31,  32.) 

The  stimulation  by  the  Secretary  of  the  Interior  is 
admitted,  though  it  is  claimed  that  he  did  not  request 
the  petitioner  to  borrow  money  but  does  refer  to  the 
report  of  Mr.  Briar  (R.  20,  21)  and  Mr.  Briar  said: 

“The  amount  of  money  required  to  meet  the 
government  demands  was  so  great  as  to  make  the 
securing  of  it  by  ordinary  means  almost  impos¬ 
sible.  The  activities  of  the  government  to  induce 
Ashcraft  and  Wilkinson  to  finance  claimant,  so 
that  war  needs  might  be  met  quickly  and  in  large 
measure,  were  personal ,  direct  and  effective.  The 
fact  that  Secretary  Lane  who  himself  hhd  a  part 
not  only  in  the  stimulation  of  claimant  but,  through 
suggestion,  in  the  financing,  recognized  that  Ash¬ 
craft  and  Wilkinson  had  performed  a  service  to 
the  government,  is  evidence  of  that  service.” 

He  also  (R.  32)  said:  •  ' 

“In  this  particular  case,  as  is  testified,  the  then 
Secretary  of  the  Interior  personally  requested  one 
of  the  claimants  to  operate  the  properties  on  a 
big  scale,  which  claimant  at  first  declined  to  do, 
unless  the  government  should  underwrite  the  ven¬ 
ture.  This,  of  course,  was  impossible,  and,  after 
some  delay,  the  Secretary,  through  his  personal 
agent,  requested  Ashcraft  and  Wilkinson  to  use 
their  influence  to  induce  claimant  to  enlarge  his 
operations,  and  further,  he  asked  them  to  assist 
in  financing  him.  Ashcraft  and  Wilkinson  did  so 
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use  their  influence,  and  with  success,  and  did 
finance  claimants’,  for  which  financing  claimant  is 
obligated  for  a  large  amount.”  (R.  18.) 

and,  further,  he  said: 

“  It  is  true  that  he  could  not  and  did  not  guar¬ 
antee  claimant  against  loss,  but  his  full  influence 
short  of  underwriting  the  project  was  exerted.” 
(R.  25.) 

As  a  legal  reason  for  disallowing  the  amount  lost  by 
petitioner,  the  Secretary  (R.  34)  said: 

“The  respondent  says  that  the  interest  paid  by 
the  relator,  and  its  obligation  to  pay  interest  as  it 
accrued^  represented  the  payment  and  the  contract 
to  pay  a  fair  price  for  the  use  of  money  borrowed 
by  the  relator,  and  that  the  use  of  the  money  by 
the  relator  had  a  contract  value  exactly  equivalent 
to  the  sum  paid  or  agreed  to  be  paid  as  interest 
for  its  use.  The  respondent  says,  therefore,  that 
no  loss  in  fact  could  result  to  the  relator  because 
of  its  interest  payments,  as  such  payments  were 
made  for  an  equivalent  value  received.” 

This  merely  presents  an  argument  as  to  what  the  law 
is  and  raises  no  issue  of  fact.  It  is  this  legal  question 
that  we  ask  the  court  to  review  and  decide. 

Subsequently,  on  the  same  page,  the  legal  issues  are 
correctly  stated  and  stated  as  shown  in  our  original 
brief. 

Appellee  began  his  brief  in  the  court  below  by  stat¬ 
ing  the  issue.  He  there  said:  “The  sole  question  in¬ 
volved  in  this  review  relates  to  interest.”  He  con¬ 
cludes  that  brief  by  saying:  “This  review  is  of  ques¬ 
tions  of  law.  Facts  and  equitable  considerations  are 
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excluded  *  *  *  The  Secretary  of  the  Interior  has 

invited  this  review.’ ’ 

Another  legal  argument  made  by  the  Secretary  ap¬ 
pears  at  R.  36  where  he  claims  to  have  found  as  a 
matter  of  fact, 

“*  *  *  that  interest  ^  a  borrower  for  the 
use  of  money  does  not  represent  a  loss  to  the  bor¬ 
rower,  because  the  use  of  the  money  which  the 
borrower  enjoys  has  an  agreed  contract  value 
which  is  exactly  equivalent  to  the  interest  paid  for 
the  use  of  the  monev.” 

•r 

.  ; 

What  the  respondent  pleads  as  a  fact  is  nothing  but  a 
finding  of  law. 

Another  legal  argument  appears  at  Record  37,  where 
the  respondent  says : 

“*  *  *  the  payment  of  interest  or  an  obligation 
to  pay  interest  on  borrowed  money  by  a  war  min¬ 
erals  claimant  was  a  matter  entirely  separate  and 
distinct  from  the  expenditure  of  the  money  itself 
for  or  upon  mineral  property.” 

i  .  -v  •  • 

From  the  foregoing  it  clearly  appears  that  the  par¬ 
ties  to  this  proceeding  desired  a  review  of  the  legal 
issue  only,  that  there  is  a  legal  issue  involved,  and  that 
commendably  the  Secretary  of  the  Internor  joined  the 
petitioner  in  bringing  this  matter  as  briefly  and  di¬ 
rectly  as  possible  to  the  attention  of  the  courts  so  that 
there  might  be  a  proper  judicial  determination  of  the 
issue. 

The  Act  of  1929  means  something.  Throughout  the 
brief  of  appellee,  and  more  specific  designation  is  not 
here  necessary,  there  is  the  argument  that  the  Act  of 
February  13,  1929,  does  not  deprive  the  Secretary  of 
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the  Interior  of  the  right  to  exercise  a  sound  discretion 
in  the  interpretation  and  administration  of  the  Act  of 
1919  and  the  amendments  thereto.  It  is  not  conceivable 
that  such  a  construction  of  the  Act  of  1929  could  be 
accepted.  That  Act  means  something  or  it  was  a  use¬ 
less  gesture  on  the  part  of  Congress.  There  is  always 
a  conclusive  assumption  that  a  legislative  act  was  in¬ 
tended  to  accomplish  something.  It  is  true  that  the 
discretion  of  the  Secretary  on  questions  of  fact  is  not 
affected  by  that  act,  but  it  is  equally  true  that  the  Sec¬ 
retary  was  left  no  discretion  in  determining  what  the 
law  is.  That  determination  was  specifically  granted 
to  the  courts.  In  view  of  the  history  of  the  proceed¬ 
ings,  shown  fully  in  our  original  brief  and  the  Appen¬ 
dix  thereto,  it  is  equally  evident  that  the  Congress  was 
endeavoring  to  meet  the  situation  by  permitting  a  con¬ 
struction  of  the  law  that  would  enable  claimants  to 
recover.  Of  course  Congress  in  a  general  bill  does  not 
make  a  grant  to  private  individuals.  All  the  Congress 
does,  and  that  is  what  it  did  here,  is  to  prescribe  rules 
of  law  under  which  the  courts  may  determine  the  rights 
of  the  parties. 

Much  is  said  in  the  argument  of  appellee  about  tho 
failure  of  the  Congress  specifically  to  provide  that 
claims  such  as  this  of  appellant  should  be  paid.  A 
Committee  of  the  Congress  did  state  that  a  proper  con¬ 
struction  of  the  law  would  require  such  payment  (Ap¬ 
pendix  to  original  brief,  page  18). 

The  committee  as  there  quoted  said:  “The  language 
of  the  act  *  *  *  is  clear  and  if  interpreted  as  the 
courts  of  the  country  have  repeatedly  held  such  stat¬ 
utes  should  be  interpreted  *  *  *  settlement  can  be 
had  of  every  legitimate  claim.’ ’  (This  statement  is 
then  followed  by  citation  of  authorities,  among  which 
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is  the  New  York  case  then  and  now  relied  upon  by  ap¬ 
pellant.)  “For  the  reasons  above  stated,  the  com¬ 
mittee  has  not  thought  it  necessary  to  amend  the  origi¬ 
nal  Act.” 

But  the  Department  of  the  Interior  did  not  agree 
with  the  Committee  of  the  Congress,  although  this 
court  and  the  Supreme  Court  of  the  District  did.  When 
the  Supreme  Court  of  the  United  States  decided  that 
courts  lacked  jurisdiction  to  review  the  action  of  the 
Secretary,  the  Congress  in  the  Act  of  February  13, 
1929,  conferred  such  jurisdiction  and  therefore  it  was 
not  “necessary  to  amend  the  original  Act.”  ' 

United  States  v.  MacVeagh,  214  U.  S.  124,  is  a  case 
very  nearly,  if  not  quite,  legally  parallel  to  the  instant 
case.  In  that  case  one  J.  W.  Parrish  had  a  contract 
with  the  United  States.  Questions  having  arisen  under 
said  contract,  Mr.  Justice  McKenna  described  the  issue 
as  “a  dispute  over  an  ambiguous  statute.”  The 
learned  justice  then  calls  attention  to  the  fact  that  in 
that  case,  as  in  this  case,  the  legislative  history  showed 
a  disposition  upon  the  part  of  the  Congress  to  pay  the 
claim  of  Parrish.  Among  other  expressions  to  this 
effect  the  court  said : 

“It  is  manifest,  therefore,  that  the  Act  was 
passed  under  the  conviction  that  Parrish  had 
rights  which  had  not  been  satisfied,” 

i 

and,  further,  the  learned  justice  said: 

*•  ■! 

“  The  committees  of  Congress  believed  it  to  be 
so,  believed  that  the  extent  of  relief  to  which  Par¬ 
rish  was  entitled  and  the  items  of  it  had  been 
established.”  i: 

Evidently  in  the  passage  of  the  Act  of  1929  here  in- 
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volved  the  Congress  and  its  committees  thought  that 
they  had  established  a  means  by  which  petitioner  herein 
could  obtain  payment  of  the  items  it  had  established 
as  losses  and  the  conclusion  in  the  case  last  cited  was 
that  the  cause  was  reversed  and  the  trial  court  directed 
to  “  enter  judgment  as  prayed  in  the  petition  of  re¬ 
lator.’ ? 

As  heretofore  pointed  out,  the  Act  of  1929  provides 
that  the  courts  shall  have  jurisdiction  to  review  the 
final  determination  of  the  Secretary  of  Interior  on 
questions  of  law  arising  under  the  War  Minerals  Relief 
Act.  It  is  now  said  by  the  government  that  no  such 
jurisdiction  exists.  What  jurisdiction  then  was  con¬ 
ferred  by  the  Act  of  February,  1929?  It  is  presumed 
that  Congress  intended  to  give  the  courts  authority  to 
.  do  something,  because  after  full  committee  hearings 
and  a  full  committee  report  a  statute  was  adopted  that 
at  least  purported  to  give  some  authority  to  the  courts 
to  review  the  decisions  of  the  Secretary  of  Interior  on 
law  questions.  But  the  position  now  asserted  by 
appellee  in  this  case  would  necessarily  defeat  an  effort 
to  have  the  court  review  the  decision  of  the  Secretary 
of  Interior  on  any  law  question.  The  same  argument 
which  is  presented  as  to  why  this  question  of  law 
cannot  be  reviewed  under  the  Act  of  February,  1929, 
could  be  presented  as  to  any  question  of  law  which  the 
Secretary  of  the  Interior  had  decided  and  which  the 
aggrieved  party  sought  to  review. 

The  argument  in  its  briefest  form  is  that  prior  to 
the  passage  of  the  Act  of  February,  1929,  the  Secretary 
of  the  Interior  had  the  discretion  to  decide  law  points; 
that  the  act  does  not  expressly  deprive  him  of  this 
discretion ;  and  that  therefore  the  courts  can  do  nothing 
about  his  action. 
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What  kind  of  review  then  is  contemplated  by  the 
Act  of  1929?  What  relief  is  granted  by  it  to  those 
who  were  dissatisfied  with  the  adverse  decisions  which 
the  Secretary  had  rendered  on  legal  questions?  Cer¬ 
tainly  they  have  a  right  to  review  the  action  because 
the  statute  expressly  says  so.  The  final  conclusion 
following  the  argument  of  the  respondent  would  be 
that  Congress  had  granted  a  right  to  review  decisions 
of  the  Secretary  on  law  questions,  but  that  in  each  and 
every  instance  where  the  review  was  obtained  the  case 
would  be  disposed  of  by  saying  that  whether  the  Secre¬ 
tary  was  right  or  wrong  in  his  construction  of  the  law 
the  courts  could  do  nothing  about  the  matter. 

It  is  we  believe  impossible  for  the  courts  to  conclude 
that  any  such  4 4 review’ ’  was  intended. 

Especially  is  this  true  in  the  light  of  the  fact  that  the 
decision  of  the  Supreme  Court  of  the  United  States  in 
the  Chestatee  case,  which  obviously  brought  about  the 
passage  of  the  Act  of  February,  1929,  was  a  decision 
denying  to  the  courts  the  right  to  review  just  such  a 
question  of  law.  When,  in  the  light  of  that  case, 
Congress  granted  the  right  to  review,  the  conclusion 
is  obvious  and  irresistable  that  it  intended  to  grant  the 
type  of  review  which  the  Supreme  Court  had  decided 
could  not  be  had  in  the  absence  of  further  legislation. 

Like  all  other  remedial  statutes,  this  must  be  con- 

!  / 

strued  in  the  light  of  the  old  law,  the  evil  sought  to  be 
corrected,  and  the  remedy.  j 

All  of  this  is  so  obvious  as  to  make  the  conclusion 
irresistable  from  the  face  of  the  statute  itself  and  with¬ 
out  resorting  to  committee  reports,  unless  we  are  to 
assume  that  by  passing  this  statute  for  a  review  Con¬ 
gress  has  done  a  vain  and  futile  thing.  If  there  were 
any  doubt  on  the  subject  the  committee  report  would 
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eliminate  it.  The  Committee  on  Mines  and  Mining 
reported  to  the  House  of  Representatives  the  Act  of 
February,  1929,  in  a  report  numbered  2250,  at  the 
Second  Session  of  the  Seventieth  Congress.  The  report 
states  specifically  just  what  type  of  questions  are  to 
be  reviewed  by  the  courts  under  the  bill,  one  of  which  is 
the  decision  of  the  Secretary  of  the  Interior  “in  denv- 
ing  a  refund  *  *  *  for  interest  on  borrowed  capital 
in  the  production  of  the  minerals  set  forth  in  the  act.” 
We  quote  from  the  committee  report  as  follows : 

“The  original  act  does  not  permit  any  appeal 
upon  questions  of  law  or  of  fact.  It  has  been  con¬ 
tended  by  the  war  minerals  claimants  generally 
that  the  Secretary  of  the  Interior  has  not  properly 
construed  the  act — and  especially  in  two  particu¬ 
lars— in  denying  a  refund  for  money  expended  in 
the  purchase  of  property  or  for  interest  on 
borrowed  capital  in  the  production  of  the  minerals 
set  forth  in  the  act .”  (Italics  by  us.) 

The  court  will  thus  observe  that  the  committee  com¬ 
ments  on  the  fact  that  as  a  matter  of  law  the  Secretary 
of  Interior  had  decided  that  losses  due  to  interest  paid 
on  borrowed  monev  were  not  to  be  refunded  under  the 
War  Minerals  Relief  Act;  that  this  was  a  matter  of 
law;  and  that  at  that  time  no  review  of  such  decision 
on  the  law  could  be  had  in  the  courts.  This,  of  course, 
was  a  correct  statement  of  the  existing  law  in  the  light 
of  the  decision  of  the  Supreme  Court  in  the  Chestatee 
case  to  which  we  have  referred. 

The  purpose  of  the  bill  is  to  grant  a  review  in  the 
courts  of  just  such  a  question. 

Surelv  this  leaves  no  doubt  about  the  fact  that  Con- 
gress  intended  the  courts  to  review  not  only  questions 
of  law  generally  but  this  particular  question  of  law 
now  before  the  court  for  decision. 
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AUTHORITIES  RELIED  UPON  BY  APPELLEE. 

The  cases  cited  by  appellee  under  paragraph  3  of 
his  brief,  beginning  at  page  13  thereof,  relate  to  stat¬ 
utes  not  similar  to  the  one  now  before  the  Court  and 
back  of  these  statutes  there  is  no  such  history  as  there 
is  back  of  the  Act  of  1919  and  its  amendments.  No 
profit  is  here  sought  by  the  appellant.  What  appellant 
is  seeking  is  to  be  reimbursed  for  its  losses.  It  is  prob¬ 
able  that  every  manufacturer  who  sold  machinery  to 
appellant  made  some  profit  in  the  transaction  but, 
nevertheless,  appellant  is  entitled  to  treat  as  expendi¬ 
tures  what  it  paid  for  the  machinery.  The  statute  pro¬ 
hibits  profits  to  claimants,  but  not  to  those  with  whom 
claimants  dealt.  Nor  is  there  anything  in  the  argument 
of  appellee  that  there  has  been  a  construction  of  the 
statute  such  as  would  make  it  binding  on  a  court.  It 
is  true  that  appellee  and  his  predecessors  have,  as  we 
contend,  misconstrued  the  statute,  but  it  is  equally  true 
that  that  construction  was  never  accepted.  It  was  not 
accepted  by  claimants,  who  continue  to  contest  it.  It 
was  not  accepted  by  the  Congress,  nor  its  committee, 
because  by  reports,  resolutions  and  statutes  efforts 
were  made  to  overcome  the  construction.  It  was  not 
recognized  by  the  courts,  because  this  Court  and  the 
Supreme  Court  of  the  District  both  construed  the  law 
differently  from  the  respective  Secretaries  of  the 
Interior.  ! 

We  insist  that,  following  the  language  in  United 
States  v.  Finnell,  185  U.  S.  236,  “  Congress  can  (did) 
enact  such  legislation  as  may  be  necessary  to  change 
the  existing  practice  if  it  deems  that  course  conducive 
to  the  public  interest.”  There  certainly  was  no  long 
recognized  administrative  construction  of  the  law. 
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Appellee  shows  that  interest  was  paid;  and,  on  the 
claim  of  a  uniform  construction  which  he  argues,  it 
makes  no  difference  whether  such  payment  was  inten¬ 
tional  or  inadvertent.  Appellee  suffered  loss  of  its 
money  and  incurred  obligations  within  the  statutory 
power,  and  for  these  losses  is  entitled  to  recover. 

THE  PROPER  REMEDY  WAS  SOUGHT. 

While  there  is  no  specific  claim  relating  to  the  form 
of  the  remedy  sought  by  appellant,  there  are  some  in¬ 
dications  that  appellee  might  have  brought  the  matter 
in  a  different  form  than  that  which  was  adopted. 

In  State  v.  Town  Council  of  South  Kingston,  22  L. 
R.  A.  65,  68,  there  was  a  discussion  tending  to  the 
claim  that  if  a  statute  was  of  doubtful  meaning  the 
court  could  not  determine  its  meaning  by  issuing  a  writ 
of  mandamus.  On  this  suggestion  the  court  said : 

“The  reading  of  any  sentence  in  a  living  lan¬ 
guage  requires  some  exercise  of  judgment  and  a 
choice  of  interpretations.  It  is  hardly  possible  to 
write  an  English  sentence  in  which  words  will  not 
occur  which  have  different  meanings,  and  from 
these  meanings  the  reader  must  select  the  one  con¬ 
sistent  with  the  subject  and  the  context.  If  the 
court  find  a  meaning  in  the  statute,  that,  to  them 
and  as  controlling  their  action,  is  the  meaning  of 
the  statute,  and  the  command  of  the  law  until  it  is 
repealed  or  amended.  If  the  statute  which  is  to  be 
the  rule  of  action  of  ministerial  officers  in  impor¬ 
tant  public  duties  presents  difficulties  of  interpre¬ 
tation,  it  is  all  the  more  desirable  that  its  mean¬ 
ing  should  be  ascertained  and  more  plainly  de¬ 
clared  by  the  court.” 

The  Supreme  Court  in  Work  v.  United  States,  262 
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U.  S.  200,  followed  a  similar  principle.  In  tliat  ease  a 
statute  was  involved  and  the  Secretary  of  the  Interior 
answered  the  petition  for  the  writ  of  mandamus  by 
denying  the  right  of  the  relator  to  such  writ — 

i 

“*  *  *  on  the  ground  that  the  construction  put 
upon  the  Act  of  1918  by  the  Secretary  of  the  In¬ 
terior  in  the  exercise  of  the  discretion  vested  in 
him  by  the  statute  did  not  give  to  the  relator,  the 
coal  company,  the  preferential  right  asserted.” 

In  discussing  this  question  the  Supreme  Court  called 
attention  to  the  fact  that  the  right  granted  by  the  stat¬ 
ute  did  not  vest  in  the  Secretary  “the  final  discretion 
to  determine  or  define  that  right,”  and  the  court  quoted 
from  Roberts  v.  United  States,  176  U.  S.  221,  231,  as 
follows : 

“Every  statute  to  some  extent  requires  con¬ 
struction  by  the  public  officer  whose  duties  may 
be  defined  therein.  Such  officer  must  read  the  law, 
and  he  must,  therefore,  in  a  certain  sense,  con¬ 
strue  it,  in  order  to  form  a  judgment  from  its  lan¬ 
guage  what  duty  he  is  directed  by  the  statute  to 
perform.  But  that  does  not  necessarily  and  in  all 
cases  make  the  duty  of  the  officer  anything  other 
than  a  purely  ministerial  one.  If  the  law  directs 
him  to  perform  an  act  in  regard  to  which  no  dis¬ 
cretion  is  committed  to  him,  and  which,  upon  the 
facts  existing,  he  is  bound  to  perform,  then  that 
act  is  ministerial,  although  depending  upon  a  stat¬ 
ute  which  requires  in  some  degree,  a  construction 
of  its  language  by  the  officer.” 

By  the  Act  of  1929  the  Congress  has  taken  from  the 
Secretary  of  the  Interior  any  discretion  as  to  the  legal 
questions  and  only  a  legal  question  is  here  involved, 
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so  it  would  seem  that  the  remedy  by  writ  of  mandamus 
has  been  approved  by  the  Supreme  Court  of  the  United 
States. 

Similarly,  see  Work  v.  United  States  ex  rel.  Hosier, 
261 U.  S.  352.  The  question  there  presented  was  one  as 
to  whether  or  not  under  the  law  certain  bonuses  were 
included  in  royalties.  The  court  said  that  that  was  a 
matter  of  statutory  construction  “not  finally  entrusted 
to  the  discretion  of  the  Secretary  but  determinable  in 
court  at  the  instance  of  the  beneficiaries  as  of  right.’ ’ 

WHETHER  OR  NOT  MANDAMUS  THE  PROPER 
REMEDY  NOW  IMMATERIAL. 

As  we  shall  hereinafter  state  more  at  length,  in  view 
of  the  facts  already  given  any  objections  as  to  the 
name  or  form  of  the  proceeding  are  purely  formal,  were 
not  raised  by  the  parties,  and  cannot,  we  submit,  be 
raised  at  this  time. 

A  somewhat  similar  effort  by  outside  parties  was 
made  in  the  case  of  Pennsylvania  ex  rel.  Elkin  v.  Bar¬ 
nett,  199  Pa.  161,  55  L.  R.  A.  882.  It  was  there  shown 
that  the  parties,  “With  a  commendable  desire  to  obtain 
a  speedy  decision”  had  fully  set  out  the  facts  out  of 
which  the  issue  arose.  Parties  intervened  and  chal¬ 
lenged  the  jurisdiction  of  the  trial  court.  The  Supreme 
Court  of  Pennsvlvania  with  reference  to  this  fact  said : 

“The  right  of  a  party  admitted  by  an  act  of 
grace  to  be  heard  as  amicus  curiae  thus  to  attempt 
to  set  aside  the  formal  agreement  of  the  legal 
parties  is  not  conceded.” 

The  court  then  went  on,  and  said  that  notwithstanding 
the  interveners  had  no  such  rights  as  they  sought  to 
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enforce,  questions  of  jurisdiction  were  always  open. 
The  court  then  stated  that  where  the  question  related 
to  the  authority  of  the  court  there  could  be  no  waiver, 
but  that  if  it  related  to  the  authority  over  parties,  there 
could  be  a  waiver  and  as  to  this  second  class  the  court 
said: 

“The  party  exempt  from  jurisdiction  may  waive 
his  personal  privilege,  and  if  he  does  so  the  juris¬ 
diction  of  the  court  is  complete. ’  ’ 

THIS  COURT  CAN  TREAT  THE  PROCEEDINGS 
HERE  AS  THOUGH  ANY  AMENDMENT,  IF 
ANY  WERE  NECESSARY,  HAD  BEEN  HAD. 

This  principle  is  well  stated  in  38  C.  J.  905,  where  it 
is  said: 

“Defects  which  might  have  been  cured  if  ob¬ 
jection  had  been  made  in  apt  time  will  be  taken  to 
have  been  cured  by  amendment,’ ’ 

and  among  the  authorities  cited  is  Dancy  v.;  Clark,  24 
App.  D.  C.  487.  Corpus  Juris,  on  the  same  page,  states 
the  principle  as  follows: 

“The  general  rule  is  that  an  objection  to  a 
pleading  in  mandamus  may  be  waived  by  failure 
to  urge  the  objection  in  proper  time.” 

i 

i 

Here  not  only  was  no  objection  urged  but  as  shown 
above  the  Secretary  definitely  joined  in  asking  a  de¬ 
termination  of  the  issue  presented. 

In  the  Introduction  to  the  Law  Rules  of  the  Supreme 
Court  of  the  District  of  Columbia  it  is  said : 
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“The  law  rules  shall  apply  in  equity  and  the 
equity  rules  shall  apply  in  law  unless  inconsistent 
with  the  rules  prescribed.” 

Law  Rule  63  of  the  Supreme  Court  of  the  District  au¬ 
thorizes  the  transfer  of  causes  from  law  to  equity,  or 
vice  versa.  Equity  Rule  2  of  the  Supreme  Court  of  the 
District  permits  amendments  in  the  broadest  language, 
and  savs : 

“The  court  at  every  state  of  the  proceeding 
must  disregard  any  error  or  defect  in  the  proceed¬ 
ing  which  does  not  affect  the  substantial  rights  of 
the  parties.” 

Inasmuch  as  the  Supreme  Court  of  the  District  de¬ 
termined  the  only  substantial  question,  that  is,  the 
meaning  of  the  Act  of  March  2,  1919,  as  amended,  the 
only  substantial  question  here  involved  is  that  legal 
question.  How  the  question  arose,  or  in  what  form  the 
proceding  was  brought,  can  make  no  difference,  as 
neither  the  form  nor  the  method  by  which  the  question 
was  presented  affects  any  substantial  rights  of  either 
party. 

■  Mandamus  is  a  suit  at  law.  A  bill  for  review  is  in 
the  nature  of  an  equitable  proceeding  and  some  of 
the  parties  having  claims  similar  to  the  appellant  here 
have  thought  a  suit  in  equity  was  the  proper  method. 
The  question  might  have  been  raised  in  the  court  be¬ 
low,  but  not  having  been  raised  cannot  at  this  time  be 
mooted. 

In  the  case  of  McGowan  v.  Parish,  237  U.  S.  285, 
295,  the  Supreme  Court  said : 

“The  equity  jurisdiction  having  thus  been  prop¬ 
erly  invoked,  the  right  of  defendant  to  object 
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because  of  the  alleged  existence  of  a  legal  remedy 
could  be  waived.  Reynes  v.  Dumont,  130  U.  S. 
354,  395,  32  L.  ed.  934,  945,  9  Sup.  Ct.  Rep.  486; 
Kilbourn  v.  Sunderland ;  130  U.  S.  505,  514,  32  L. 
ed.  1005,  1008;  9  Sup.  Ct.  Rep.  594;  Brown,  V.  & 
Co.  v.  Lake  Superior  Iron  Co.,  134  U.  S.  530,  536, 

33  L.  ed.  1021, 1025, 10  Sup.  Ct.  Rep.  604 ;  Re  Met¬ 
ropolitan  T.  Receivership  (R.  Reisenberg)  208 
U.  S.  90,  110,  52  L.  ed.  403,  412,  28  Sup.  Ct.  Rep. 
219.” 

In  Svea  Fire  &  Life  Ins.  Co.  v.  State  Savings  &  Loan 
Assn.,  19  F.  (2d)  134,  the  Circuit  Court  of  Appeals  of 
the  8th  Circuit  had  before  it  a  question  similar  to  that 
here  suggested.  There  it  was  said:  ; 

'  ‘  r 

4  4  Both  parties  united  in  trying  the  case  on  the 
theory  that  the  complaint  was  sufficient.” 

That  is  true  here.  It  was  there  said: 

“No  objection  was  made  thereto  or  exception  . 
taken.” 

That  is  true  here,  and  it  is  also  true  here  that  appellee 
concurred  in  the  procedure.  And  the  conclusion  there, 
we  submit,  should  be  the  conclusion  here.  The  court 
quoted  and  said: 

“  ‘And  when  the  point  as  to  the  legal  insuffi-r 
ciencv  of  a  pleading  is  made  in  the  appellate  court 
for  the  first  time,  the  objection  is  regarded  with 
disfavor,  and  every  reasonable  deduction  will  be 
drawn  from  the  facts  stated  in  order  to  uphold 
the  pleading/  Whatever  defect  there  may  have 
been  in  the  statement  of  the  cause  of  action,  we 
are  satisfied  the  petition  did  state  a  case  of  ac- 
.  tion,  and  any  defects  were  cured  by  the  verdict. 
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21  R.  C.  L.  p.  614,  sec  156.  It  is  too  late  under 
the  condition  of  this  record  to  raise  that  question 
here.” 

Judicial  Code  section  274a,  28  U.  S.  C.,  section  397, 
provides  in  the  broadest  language  for  amending  pro¬ 
ceedings  in  federal  courts. 

4  4  The  paramount  idea  carried  in  the  act  is  that 
courts  are  established  and  maintained  for  the  ad¬ 
ministration  of  justice,  and  not  to  furnish  a  forum 
chieflv  for  the  exhibition  of  the  skill  of  intellectual 
gladiators — sometimes  forgetful  of  the  rights  of 
the  parties  litigant  to  have  jusice  administered. 
So  this  act,  just  referred  to,  provides  that  if  a 
party  has  brought  his  suit  at  law,  whereas  it  should 
:  have  been  in  equity,  or  vice  versa,  the  cause  may, 
upon  application,  be  transferred  to  the  proper 
side  of  the  docket,  law  or  equity,  as  the  case  may 
be,  the  pleadings  properly  reformed,  and  the  cause 
proceeded  with.  Thus  the  delay  or  injustice 
which  the  courts  were  compelled  to  cause  in  nu¬ 
merous  instances,  *  *  *  and  many  other  cases,  can 
be  avoided  *  * 

-  W<bb  v.  Southern  R.  Co.  (D.  C.  Ala.  1916),  235 
F.  578,  reversed  on  other  grounds  (C.  C.  A.  1918) 
248  F.  618,  and  certiorari  denied  ('1918)  38  S.  Ct. 
582,  247  U.  S.  518. 

This  court  in  Tuckerman  v.  Mearns,  262  Fed.  607,  dis¬ 
cussed  section  274a  of  the  Federal  Judicial  Code,  now 
section  397  of  the  U.  S.  C.,  cited  authorities,  stated 
Rule  76  of  the  Supreme  Court  of  the  District,  which 
is  now  Rule  63,  referred  to  above,  and  said: 

“We  are  in  accord  with  this  practical  construc¬ 
tion  of  the  intent  of  Congress  to  establish  a  simple, 
speedy,  and  inexpensive  means  of  according  jus- 
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tice,  and  at  the  same  time  closing  the  door  against 
the  bar  of  the  statute  of  limitations  which,  under 
the  former  practice,  frequently  furnished  an  avail¬ 
able  avenue  of  escape  for  the  party  justly  liable, 
thereby  resulting  in  a  miscarriage  of  justice.” 

Judicial  Code  section  274b,  28  U.  S.  C.  section  398, 
is  similar  to  the  rule  of  the  Supreme  Court  of  the  Dis¬ 
trict  cited  by  this  court  in  Tuekerman  v.  Mearns,  above, 
and  section  398  concludes : 


“Whether  such  review  be  sought  by  writ  of  error 
or  by  appeal,  the  appellate  court  shall  have  full 
power  to  render  such  judgment  upon  the  records 
as  law  and  justice  shall  require.” 

Under  this  statute  this  court  has  before  it  all  the 
facts  necessary  to  know  what  should  be  determined 
and  to  enter  such  judgment  as  the  law  shall  require. 
It  makes  no  difference  whether  a  case  was  tried  on 
the  law  side  or  the  equity  side,  whether  it  was  tried 
on  the  proper  side  of  the  docket  or  not.  This  statute 
means  that  the  appellate  court  ignores  irregularity  of 
proceeding  and  considers  substance  only.  Piorito  v. 
Clyde  Equipment  Co.,  2  F.  (2d)  807. 

The  Court  of  Appeals  for  the  9th  Circuit  said  in  the 
case  just  cited: 


“•  *  •  review  also  ignores  irregulari¬ 

ties  of  procedure,  takes  account  of  substance  only, 
and,  in  compliance  with  the  statute,  renders  ‘such 
judgment  upon  the  records  as  law  and  justice  shall 
require.’  ” 


Revised  Statutes  954, 28  U.  S.  C.  section  777, 


provides 


for  amendments  of  all  defects  of  form.  This,  said  the 
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Supreme  Court  in  substance  in  Eberly  v.  Moore,  24 
How.  149,  gives  appellate  courts  power  to  supervise 
the  trial  of  cases  in  order  to  prevent  hardships  and  in¬ 
justices  and  to  the  end  that  the  merits  of  the  cause  may 
be  fairly  tried.  The  section  must  be  liberally  construed. 
Parks  v.  Turner,  12  How.  39.  Amendments  in  form 
and  in  substance  may  be  allowed  in  mandamus  pro¬ 
ceedings.  United  States  v.  Union  Pacific  R.  Co.,  Fed. 
Cas.  No.  16601,  affirmed  91  U.  S'.  343. 

Objections  to  the  form  of  action  must  be  taken  ad¬ 
vantage  of  by  special  demurrer  and  unless  that  is  done 
the  objection  is  cured.  Childress  v.  Emory,  8  Wheat 
642,  672. 

Where  parties  proceed  as  though  the  bill  were 
brought  in  proper  form,  the  appellate  court  will  treat 
any  necessary  amendment  as  having  been  made.  Mor¬ 
ton  v.  Larney,  266  U.  S.  511,  affirming  289  Fed.  395. 

If  there  were  a  defect  in  the  pleadings,  and  we  do 
not  believe  there  is,  such  defect  is  a  mere  formal  one 
and  has  been  waived.  In  Fay  v.  Hill,  249  Fed.  415, 
418,  the  Circuit  Court  of  Appeals  for  the  8th  Circuit 
held  that  where  a  suit  was  brought  in  equity  that 
should  have  been  brought  at  law,  and  no  motion  to 
transfer  was  made,  that  “failing  to  make  such  a  mo¬ 
tion  and  proceeding  to  a  hearing  was  a  waiver.”  In 
United  States  S.  S.  v.  Barber,  4  F.  (2d)  625,  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Sixth  Circuit  discussed 
a  question  similar  to  that  here  suggested  and  held  that 
even  if  there  was  merit  in  the  objections  of  the  defend¬ 
ant  to  the  sufficiency  of  the  petition,  that — 

“In  view  of  the  fact  that  defendant  had  accepted 
the  issue  as  tendered  by  the  petition,  this  was  un¬ 
necessary,  and  certainly  the  failure  of  the  court  to 

••7  v 
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do  so  would  not  be  prejudicial  error.  Section  269, 
Judicial  Code.  (Comp.  St.,  sec.  1246.)” 

It  is  respectfully  submitted  that  this  case  was  prop¬ 
erly  brought  and  whether  properly  brought  or  not, 
no  objection  to  the  form  in  which  it  was  brought  can 
now  be  made. 

CONCLUSION. 

No  further  reference  need  be  made  to  the  brief  of 
appellee  because,  like  other  points  discussed  in  that 
brief,  they  are  fully  discussed  in  our  original  brief. 

i 

Respectfully  submitted, 

_  i 

Edgar  Watkins, 

Atlanta  Trust  Co.  Bldg.,  ; 

Atlanta,  Georgia, 
Attorney  for  Appellant. 

Marion  Smith, 

701  Hurt  Building, 

Atlanta,  Georgia ; 

Mac  Asbill,  j 

Watkins,  Asbill  &  Watkins, 

Atlanta  Trust  Co.  Bldg., 

Atlanta  Georgia ; 

J.  C.  Trimble, 

Munsey  Building, 

Washington,  D.  C., 

Of  Counsel . 
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Brief  of  Amici  Curiae 


GENERAL  STATEMENT. 

Neal  Crowley,  Receiver  of  the  Merritt  Develop¬ 
ment  Company,  Neal  Crowley  as  Receiver  of 
the  Cuyuna  Minneapolis  Iron  Company,  and 
the  Joan  Mining  Company,  the  above  named 
amici  curiae,  each  has  brought  an  action  in  the 
court  below  under  the  Act  of  February  13, 1929, 

to  review  the  final  decisions  of  the  Secretarv  of 

•/ 

the  Interior  disallowing  their  respective 
claims;  and  said  actions  are  now  pending  in 
the  court  below  and  involve,  among  others,  the 
same  questions  presented  by  the  appeals  herein 
of  the  above  entitled  actions. 

Since  under  the  wide  discretion  given  the 
Secretary  of  the  Interior  by  the  Act  of  March 
2,  1919,  there  could  be  no  error  of  law  other 
than  abuse  of  discretion,  ( Work  v.  Chestatec 
Co.,  267  U.  S.  1S5)  the  question  may  arise  as 
to  what  is  the  intent  and  meaning  of  the  lan¬ 
guage  of  Section  1  of  the  Act  of  February  13, 
1929,  which  authorizes  the  Court  “to  review  the 
final  decision  of  the  Secretary  of  the  Interior 
upon  any  question  of  law  which  has  arisen  or 
which  may  hereafter  arise”. 
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ARGUMENT. 

The  Act  of  February  13,  1929,  Was  Intended 
To  Authorize  The  Review  of  Questions 
of  Law  In  The  Final  Decision  of  The 
Secretary  Unaffected  By  The  Dis¬ 
cretion  of  The  Secretary. 

The  decisions  in  Work  v .  Chestatee  Company , 
267  U.  S.  185,  and  Work  v.  Rives ,  267  U.  S.  175, 
in  so  far  as  they  reverse  the  lower  Court,  rest 
upon  the  ruling,  that,  because  the  Act  of  March 
2,  1919,  contained  no  provision  for  an  appeal 
or  review,  but  provided  that  the  decisions  of 
the  Secretary7  should  be  final,  the  discretion  of 
the  Secretary  was  without  limit  and  his  rul¬ 
ings  subject  to  review  by  the  Court  only  for 
abuse  of  discretion.  The  Act  of  February  13, 
1929,  was  the  response  of  Congress  to  these  de¬ 
cisions. 

In  Work  v.  Chestatee  Company,  267  U.  S. 
185,  187,  the  Court,  in  referring  to  the  Act  of 
Congress  under  which  interest  was  allowed  as 
a  proper  claim  in  the  case  of  United  States  v. 
New  York ,  160  U.  S.  598,  and  in  distinguishing 
the  New  York  case  from  the  Chestatee  case, 

says :  i 

“The  Act  did  not  vest  in  the  Treasurer 
discretion  finally  to  decide  the  extent  of 
the  indebtedness  and  the  claim  was  duly 
transferred  to  the  Court  of  claims  in  order 
that  a  Judgment  might  be  rendered  there¬ 
on.” 
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The  Act  of  February  13th  having  removed 
the  discretion  of  the  Secretary  and  provided 
for  a  review  by  the  Court  of  questions  of  law 
in  the  final  decisions  of  the  Secretary,  the  in¬ 
stant  cases  appear  to  be  ruled  by  United  States 
v .  New  York ,  160  U.  S.  598. 

The  decision  in  Work  v.  Rives,  267  U.  S.  175, 
183  is  based  upon  the  ruling  in  that  case, 

“That  a  mandamus  could  not  be  made  to 
serve  the  function  of  a  writ  of  error  and 
the  mere  fact  that  the  Court  might  deem 
the  ruling  erroneous  in  law  gave  it  no 
power  to  interfere.” 

That  the  Act  of  February  13,  1929,  was  in¬ 
tended  to  meet  the  decisions  of  the  Supreme 
Court  in  Work  v.  Chest atee ,  and  Work  v.  Rives, 
and  render  them  inapplicable,  clearly  appears 
from  the  Act  itself  as  well  as  from  its  historv 
of  the  act. 

The  authority  “to  review  the  final  decision  of 
the  Secretary  of  the  Interior  upon  any  question 
of  law”  necessarily  means  a  review  unaffected 
by  the  discretion  of  the  Secretary,  since  such 
discretion  if  it  remained  operative,  would  de¬ 
prive  the  Court  of  the  power  to  review  such 
final  decisions  as  it  might  deem  erroneous. 
Work  v .  Rives,  267  U.  S.  175,  1S3. 

This  construction  not  only  conforms  to  the 
obvious  meaning  of  the  Act,  but  it  is  necessary 
to  give  force  and  effect  to  the  Act;  since  the 
right  of  review,  if  subject  to  the  discretion  of 
the  Secretary,  would  be  for  abuse  of  discretion 


5 


only — a  right  which  the  claimants  had  before 
the  Act  of  February  13, 1929  was  passed.  Unless 
the  Act  be  construed  to  authorize  and  empower 
the  Court  to  review  questions  of  law  unaffected 
by  the  discretion  of  the  Secretary  it  gave  to 
claimants  no  right  which  they  did  not  already 
possess  and  is  therefore  without  force  or  effect. 
The  Courts  will  not  adopt  a  construction  of  a 
statute  which  deprives  the  statute  of  force  and 
effect. 

“When  the  alternative  is  presented  of 
attributing  to  an  enactment  a  rational 
purpose  and  effect,  or  of  regarding  it  as 
a  dead  letter  on  the  statute  book  the  Court 
will  exercise  great  ingenuity  in  its  en¬ 
deavor  to  avoid  the  latter  contingencv.” 
Leivis’  Sutherland  on  St  at.  Construc¬ 
tion  Sec.  490,  p.  916 
Slocum  v.  Neptune,  6S  X.  J.  L.  595, 
597. 

! 

In  the  Rives  Case  (See  Work  v.  United 
States,  ex  rel  Rives,  295  Fed.  225,  227),  this 
court  held  and  decided  that 

“We  are  satisfied  that  under  the  statute 
it  was  the  intention  of  Congress  to  allow 
for  losses  incurred  by  reason  of  money  paid 
for  property  which  contained  manganese.” 

And  in  the  Chestatee  Case  (See  Work  v. 
United  States  ex  rel  Chestatee  Company ,  298 
Fed.  839,  this  Court  held  and  decided  that 

“This  is  not  a  claim  for  interest  upon  an 
amount  due  the  relator  from  the  govern- 
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ment,  but  for  expenses  incurred  in  perform¬ 
ing  certain  duties  required  of  it  by  the 
government,  *  *  *Being  therefore  an  ele¬ 
ment  of  expense  incurred,  we  think  that  in 
equity  and  justice  the  interest  paid  or  ob¬ 
ligated  to  be  paid  in  this  case  should  be 
allowed.” 

These  decisions  of  these  questions  have  not 
been  reversed  nor  overruled,  and  their  clear 
and  forceful  logic  is  as  sound  now  as  it  was 
when  the  decisions  were  first  pronounced  by 
this  Court. 

CONCLUSION. 

For  the  respective  reasons  herein  and  in  the 
briefs  of  Appellants  presented  it  is  respectfully 
urged  that  Appellants  are  entitled  to  have  the 
judgments  appealed  from,  respectively,  and 
each  of  them,  reversed  and  the  relief  prayed 
for  in  their  respective  petitions  granted. 

Respectfully  submitted, 

James  E.  Trask, 

Attorney  for  Amici  Curiae, 

428  Globe  Building, 

St.  Paul,  Minnesota. 

Frank  Healy, 

Mills  Building 9 

Washington,  D.  C., 

Of  Counsel. 
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I.  PRELIMINARY  STATEMENT. 

The  undersigned  are  counsel  for  The  Western  Chemi¬ 
cal  Manufacturing  Company,  a  Colorado  corporation, 
which  holds  a  claim  against  the  Government  under  what 
is  known  as  the  “War  Minerals  Relief  Act.’:’ 
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The  full  text  of  all  pertinent  sections  of  that  Act, 
and  the  amendments  thereto,  appears  in  the  appendix 
to  appellant’s  brief.  We  shall  repeat  in  our  argument 
such  parts  thereof  as  we  believe  to  be  most  pertinent  to 
the  decision  of  the  question  at  hand. 

The  claim  arises  out  of  the  purchase  by  that  company 
on  April  26,  1918,  of  a  mine  containing  pyrites,  one  of 
the  war  minerals  mentioned  in  said  Act,  in  preparing 
to  produce  pyrites  for  the  use  of  munition  manufactur¬ 
ers.  Such  purchase  was  made  as  the  result  of  stimula¬ 
tion  to  that  end  by  governmental  agencies.  When  the 
Armistice  was  signed,  the  demand  for  pyrites  in  this 
country,  at  a  price  for  which  it  could  be  produced  and 
sold  from  this  mine,  automaticallv  ceased.  With  no 
demand  for  its  ore,  the  mine  was  without  value  to  the 
company.  It  was  finally  sold  to  an  adjoining  mine 
owner,  who  could  use  some  of  its  workings  in  the  de¬ 
velopment  of  his  own  property.  The  net  loss  to  the 
company,  suffered  as  a  result  of  this  venture,  was 
$459,897.27,  representing  a  loss  of  $436,156.56  from  the 
purchase  and  sale  of  the  mine,  and  a  loss  of  $23,740.71 
from  its  operation  by  the  company. 

The  company  duly  presented  its  claim  for  reimburse¬ 
ment  for  these  losses,  under  the  said  War  Minerals  Re¬ 
lief  Act,  to  the  then  Secretary  of  Interior.  He  allowed 
the  claim  as  to  loss  from  operation,  thus  establishing 
the  fact  that  the  company  embarked  on  the  venture  in 
good  faith  as  the  result  of  stimulation  by  governmental 
agencies,  but  denied  it  as  to  loss  from  the  purchase  and 
sale  of  the  mine  on  the  ground  that  loss  sustained  in  the 
purchase  of  property  was  not  reimbursable  under  the 
Act.  To  review  this  decision  as  to  purchase  of  prop¬ 
erty,  the  company,  under  the  authority  granted  in  the 
Act  of  Congress  of  February  13,  1929  (Pub.  No.  728), 


i 
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Stat.  L.  Chap.  182,  on  February  7,  1930,  filed  its  petition 
in  the  Supreme  Court  of  the  District  of  Columbia,  where 
the  matter  is  now  pending. 

The  question  presented  by  The  Western  Chemical 
Manufacturing  Company  case  is  substantially  the  same 
as  that  presented  for  the  determination  of  this  Court  in 
the  instant  proceeding. 

j 

As  counsel  for  The  Western  Chemical  Manufactur¬ 
ing  Company,  it  has  been  and  is  now  our  contention 
that  the  War  Minerals  Relief  Act  expressly  directs  the 
Secretary  of  Interior  to  reimburse  claimants,  not  only 
for  net  losses  sustained  by  reason  of  expenditures  upon 
property  in  its  operation  and  development,  but  also  for 
net  losses  resulting  from  expenditures  for  property  in 
its  purchase. 

The  appellant  makes  the  same  contention  here.  We 
join  in  that  contention.  ; 
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H.  ARGUMENT. 

POINT  A.  THE  WAR  MINERALS  RELIEF  ACT  EX¬ 
PRESSLY  AUTHORIZES  THE  REIMBURSE¬ 
MENT  OF  LOSSES  SUSTAINED  IN  THE 
PURCHASE  OF  PROPERTY. 

1.  The  Enacting  Clause. 

The  enacting  clause  of  the  War  Minerals  Relief  Act 
(Section  5  of  the  Act  of  March  2,  1919;  40  Stat.  L. 
1272 — 1274)  provides,  “That  the  Secretary  of  the  In¬ 
terior  be,  and  he  hereby  is,  authorized  to  adjust,  liqui¬ 
date,  and  pay  such  net  losses  as  have  been  suffered  by 
any  person,  firm  or  corporation  by  reason  of  producing 
or  preparing *  to  produce  either  manganese,  chrome, 
pyrites  or  tungsten  in  compliance  with  the  request  or 
demand7 7  of  certain  governmental  agencies,  “to  supply 
the  urgent  needs  of  the  Nation  in  the  prosecution  of  the 
War 77 ;  etc. 

This  clause  states  the  broad  intention  of  Congress; 
to  pay  all  net  losses  incurred  in  furnishing  war  material 
at  the  request  of  the  Government;  to  indemnify  claim¬ 
ants  both  as  to  original  cost,  i.  e.,  “preparing  to  pro¬ 
duce,7  7  and  the  operating  cost  and  all  correlative  ex¬ 
penses,  i.  e.  “producing.77  To  cover  the  entire  situation 
the  bill  provides  that  the  Secretary  is  authorized  to  pay 
losses  suffered — “by  reason  of  producing  or  preparing 
to  produce77 — .  This  gives  a  complete  picture  in  itself 
of  the  situation  and  the  proposed  relief  for  it.  The 
wording  is  clear  and  unambiguous  and  would  call  for 
no  construction  in  its  interpretation.  Certainly  under 
its  terms  the  Secretarv  of  Interior  wrould  be  authorized 
to  pay  the  net  losses  of  one  who,  in  preparing  to  pro- 


•Throughout  this  brief  italics  are  ours  unless  otherwise  noted. 
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duce  chrome  or  pyrites  at  the  request  of  the  Govern¬ 
ment,  purchased  a  mine  which  at  the  close  of  the  War 
became  valueless.  What  more  essential  step  could  there 
be  in  preparing  to  produce  than  the  acquisition  of  the 
land  or  mine  in  which  nature  had  deposited  the  raw 
material  ?  What  is  there  in  the  Act  suggesting  even  that 
only  those  who  happened  during  the  w’ar  already  to  own 
mines  would  be  stimulated  to  produce?  What  suggests 
excluding  from  relief  those  who  took  the  vital,  initial 
step  of  obtaining  the  right  to  produce  by  the  purchase 
of  the  deposit?  This  situation  is  clearly  one  Congress 
proposed  to  relieve. 

i 

2.  The  Provisos, 
a.  As  a  Group. 

Congress,  however,  did  not  stop  with  this  broad  word¬ 
ing  of  the  enacting  clause.  It  went  on  by  means  of 
provisos  to  draw  certain  limitations  and  restrictions  on 
the  general  authority.  The  function  of  provisos,  “is  to 
except  something  from  the  operative  effect,  or  to  qualify 
or  restrain  the  generality  of  the  substantive  enact¬ 
ment,’  *  Cox  v.  Hart ,  260  U.  S.  427,  435,  67  L.  Ed.  332, 
337  (1922),  to  which  they  are  attached  and  they  must 
be  strictly  construed.  In  Hopkins  v.  U .  S.,  235  Fed.  95, 
98  (1916),  the  Eighth  Circuit  Court  of  Appeals  said: 

“It  is  ‘a  rule  of  interpretation  to  which  all  assent, 
that  the  exception  of  a  particular  thing  from  gen¬ 
eral  vrords,  proves  that,  in  the  opinion  of  the  law¬ 
giver,  the  thing  excepted  would  be  within  the  gen¬ 
eral  clause  had  the  exception  not  been  made. 9  Brown 
v.  Maryland,  12  Wheat.  419,  438  (6  L.  Ed.  678).  The 
exception  also  proves  that  what  should  be  with¬ 
drawn  from  the  enacting  clause  was  present  to  the 
mind  of  the  Legislature.  It  follows  as  a  necessary 
presumption  that  all  that  is  not  clearly  embraced  in 
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the  exception,  remains  within  the  scope  of  the  prin¬ 
cipal  provision.  Sutherland  on  Statutory  Construc¬ 
tion,  Sec.  328/  ’ 

And  in  Thompson  v.  U.  S.,  258  Fed.  196,  201  (1919), 
the  same  Court  said: 

44 A  proviso  must  be  construed  strictly,  and  it 
takes  no  case  out  of  the  enacting  clause  which  does 
not  fall  fairly  within  its  meaning.  It  carves  special 
exceptions  only  out  of  the  enacting  clause,  and  those 
who  set  up  any  such  exception  must  establish  it  as 
being  within  the  words,  as  well  as  within  the  reason, 
thereof.  ’  ’ 

See  also  36  Cyc.  1162 ,  and  the  cases  there  cited. 

If,  therefore,  none  of  these  provisos,  strictly  construed, 
excepts  from  the  operation  of  the  general  enactment  the 
case  of  net  losses  sustained  in  the  purchase  of  property 
in  preparing  to  produce  war  minerals,  it  must  be  pre¬ 
sumed  that  such  case  remains  within  the  scope  of  the 
principal  clause. 

These  provisos  are  seven  in  number.  The  first,  second 
and  sixth  deal  with  administrative  matters  only,  and 
need  not  be  considered  here.  The  other  four  indicate 
broadly  the  purpose  of  Congress  to  protect  the  Govern¬ 
ment  from  fraudulent  and  speculative  claims.  They  pro¬ 
vide  that  the  expenditures  shall  have  been  made  in  good 
faith  for  or  upon  property  which  contained  the  minerals 
in  commercial  quantities  (Third  Proviso) ;  that  the 
moneys  must  have  been  invested  subsequent  to  April  6, 
1917,  and  prior  to  November  12,  1918,  in  a  legitimate 
attempt  to  produce  war  minerals  for  the  needs  of  the 
Nation,  and  no  profits  or  investment  for  speculative  pur¬ 
poses  shall  be  allowed  (Fourth  Proviso);  that  the  Gov¬ 
ernment  may  recover  back  payments  if  it  finds  itself  to 
have  been  defrauded  (Fifth  Proviso) ;  and  that  in  deter- 
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mining  net  losses,  deductions  shall  be  made  for  market 
value  of  product  on  hand  and  salvage  value  of  equip¬ 
ment  left  (Seventh  Proviso). 


Having  hedged  the  relief  about  by  these  provisos 
against  fraudulent  claims  and  those  arising  out  of  merely 
speculative  investments,  Congress  left  the  Secretary  of 
the  Interior  free  to  adjust  and  pay  all  legitimate  claims 
for  4  4  such  net  losses  as  have  been  suffered  j*  *  *  by 
reason  of  producing  or  preparing  to  produce  either 
manganese,  chrome,  pyrites  or  tungsten’ ’  in  compliance 
with  proper  request  or  demand;  and  further  provided: 


“The  said  Secretary  shall  make  such  adjustments 
and  payments  in  each  case  as  he  shall  determine  to 
be  just  and  equitable.” 

i 

The  Secretary  of  the  Interior  has  not  hesitated  to 

* 

allow  as  “just  and  equitable”  a  claim  sustained  in  the 
purchase  of  machinery  and  equipment  and  other  facili¬ 
ties  for  the  operation  of  the  mine,  and  in  its  operation. 
Why  then  should  he  deny  a  claim  for  loss  sustained  in 
the  purchase  of  the  mine  on  which  the  machinery  was 
used?  Do  the  w’ords  of  the  Act  differentiate  between 
personal  and  real  property?  If  justice  and  equity  are 
to  be  considered,  the  loss  in  one  case  is  as  much  entitled 
to  adjustment  and  payment  as  in  the  other.  To  include 
loss  in  the  purchase  of  machinery  and  to  exclude  loss  in 
the  purchase  of  the  deposit  certainly  violates  the  rule  of 
strict  construction  to  wdiich  provisos  are  subject.  As  we 
shall  later  showr,  how’ever,  the  wording  of  these  provisos 
incidentally  and  affirmatively  sustains  our  contention  as 
to  the  scope  of  the  relief  intended  by  Congress. 

Our  discussion  of  the  general  enactment  and  the  re¬ 
strictive  provisos  might  well  end  here;  for  we  believe 
it  clear  that  the  general  enactment  plainly  comprehends 
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within  its  terms  as  a  case  for  reimbursement  net  losses 
sustained  from  the  purchase  of  mining  property;  and 
that  none  of  the  provisos,  by  express  wording  or  neces¬ 
sary  intendment,  excludes  such  losses  from  the  opera¬ 
tion  of  the  principal  provision. 

However,  since  particular  attention  has  been  paid  by 
counsel  to  several  of  these  provisos,  we  shall  notice 
them  briefly. 

b.  The  Third  Proviso. 

The  third  proviso  is,  “And  provided  further  that  no 
claim  shall  be  allowed  or  paid  by  said  Secretary  unless 
it  shall  appear  to  the  satisfaction  of  the  said  Secretary 
that  the  expenditures  so  made  or  obligations  so  incurred 
by  the  claimant  were  made  in  good  faith  for  or  upon 
property  which  contained  either  manganese,  chrome, 
pyrites,  or  tungsten,  in  sufficient  quantities  to  be  of  com¬ 
mercial  importance ; 9  7 

In  other  words,  this  proviso  requires  that  the  expendi¬ 
tures  have  been  made  in  good  faith  for  or  upon  prop¬ 
erty  containing  one  of  the  named  minerals  in  commercial 
quantities.  These  words  are  perfectly  clear,  taken  in 
their  generally  accepted  meaning.  The  proviso  shows 
the  intention  of  Congress  to  have  the  Secretary  be  sure 
of  the  good  faith  of  the  claimant  and  of  the  mineral 
character  of  the  property  involved.  It  throws  out 
guards  against  allowing  claims  for  expenditures  for 
fraudulent  or  speculative  purposes,  and  is  thus  in  line 
with  the  general  reason  of  all  the  provisos,  as  shown 
above. 

Not  only  does  this  proviso  serve  its  function  as  a  re¬ 
striction  upon  the  clause  to  which  it  is  appended,  but  it 
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also  makes  more  obvious  the  affirmative  scope  of  the  en¬ 
acting  clause.  It  states  ‘ 4  expenditures  *  *;  *  made 
*  *  *  FOE.  or  upon  property.”  It  was  obviously  the 
intention  of  Congress  to  make  claimants  whole ,  both  as 
to  original  purchase  price  and  as  to  subsequent  develop¬ 
ment  and  operation.  The  claimants  herein  made  ex¬ 
penditures  4 ‘for”  real  property.  They  also  suffered 
deficits  in  the  operations  “upon”  their  respective  prop¬ 
erties.  Their  losses  in  both  respects  come  within  the 
statute. 


This,  it  is  submitted,  is  the  natural  and  plain  meaning 
of  the  proviso  in  the  setting  in  which  it  is  used.  There 
is  no  ambiguity  and  no  occasion  for  construction. 

Even  if  we  “conjure  up  conditions  to  raise  doubts” 
and  attempt  a  word  by  word  dissection  of  the  meaning 
of  the  phrase  “for  or  upon  property,”  our : conclusion 
is  strengthened.  It  must  be  presumed  that  by  the  use 
of  two  prepositions  instead  of  one  Congress  intended 
that  each  should  add  something  to  the  meaning  of  the 
phrase.  The  word  “for”  must  have  one  meaning,  and 
the  word  “upon”  must  have  another.  If  we  adopt  the 
contention  of  respondent,  however,  that  by  using  “for” 
Congress  meant  only  “for  the  benefit  of”  and  intended 
thereby  to  include  only  expenditures  off  the  property, 
such  as  tram  lines,  power  lines,  roads,  loading  plat¬ 
forms,  etc.,  we  find  that  Congress  used  two  words  where 
one  would  suffice;  for  the  preposition  “upon”  has  been 
judicially  held  to  cover  such  expenditures.  It  has  long 
been  the  rule,  established  in  many  mining  cases,  that 
labor  and  improvements  are  deemed  to  have  been  on  or 
upon  a  mining  claim  where  made  for  its  development, 
that  is,  to  facilitate  the  extraction  of  the  metals,  al¬ 
though  such  labor  and  improvements  may  in  fact  have 
been  at  a  distance  from  the  claim. 
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In  Smelting  Company  v.  Kemp ,  104  U.  S.  636,  655,  26 
L.  Ed.  875  (1882),  the  court  considered  Sec.  2324,  which 
provides  that  there  shall  be  annually  expended,  in  labor 
and  improvements  on  the  claim,  $100.00.  In  discussing 
whether  the  labor  and  improvements  within  the  mean¬ 
ing  of  the  statute  should  be  deemed  to  be  on  the  mining 
claim,  though  performed  at  a  distance  from  the  claim 
itself,  the  court  said  (26  L.  Ed.  882) : 

“  Labor  and  improvements  within  the  meaning  of 
the  statute,  are  deemed  to  have  been  had  on  a  min¬ 
ing  claim,  whether  it  consists  of  one  location  or  sev¬ 
eral,  when  the  labor  is  performed  or  the  improve¬ 
ments  are  made  for  its  development,  that  is,  to 
facilitate  the  extraction  of  the  metals  it  may  contain, 
though  in  fact  such  labor  and  improvements  may  be 
on  ground  which  originally  constituted  only  one  of 
the  locations,  as  in  sinking  a  shaft,  or  be  at  a  dis¬ 
tance  from  the  claim  itself,  as  where  the  labor  is 
performed  for  the  turning  of  a  stream,  or  the  intro¬ 
duction  of  water,  or  where  the  improvement  con¬ 
sists  in  the  construction  of  a  flume  to  carrv  off  the 
debris  or  waste  material.” 

To  the  same  effect  are  the  cases  of  Chambers  v.  Har¬ 
rington ,  111  U.  S.  350,  353,  28  L.  Ed.  452,  453  (1884) ; 
Copper  Glance  Lode,  29  L.  D.  542  (1900),  and  cases 
cited. 

Expenditures  off  the  property  but  for  its  benefit  are 
therefore  covered  by  the  word  “upon”  in  this  proviso. 
Therefore,  unless  we  give  the  word  “for”  its  more 
natural  meaning  in  this  context,  that  of  “in  considera¬ 
tion  of,”  not  only  do  we  fail  to  ascribe  a  different  mean¬ 
ing  to  each  of  the  words  advisedly  used  by  Congress, 
but  we  exclude  a  category  of  expenditures,  those  for  the 
purchase  of  property,  which  naturally  fall  within  the 
remedial  purpose  of  the  statute. 
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The  third  proviso,  instead  of  strengthening  respond¬ 
ent’s  position,  furnishes  what  is  perhaps  the  most  con¬ 
clusive  evidence  in  this  case  of  the  intent  of  Congress  to 
reimburse  claimants  for  purchase  price  losses. 


c.  The  Fourth  and  Seventh  Provisos. 


The  fourth  proviso  says,  in  effect,  that  no  claim  shall 
he  paid  unless  it  shall  appear  4 4 that  moneys  were  in¬ 
vested”  subsequent  to  April  6,  1917,  and  prior  to  No¬ 
vember  12,  1918,  “in  a  legitimate  attempt”  to  produce 
war  minerals,  “and  that  no  profits  of  any  kind  shall  be 
included  in  the  allowance  of  anv  of  said  claims  and  that 
no  investment  for  merely  speculative  purposes  shall 
be  recognized  in  any  manner  by  said  Secretary.” 


Here  again  Congress  is  guarding  against  claims  not 
founded  upon  a  legitimate  attempt  to  produce  war  min¬ 
erals  and  those  where  the  investment  was  made  for 
speculative  purposes.  Under  this  proviso,  then,  we  have 
tvro  questions  to  be  applied  to  every  claim:  Was  the 
attempt  legitimate!  Was  the  investment!  made  for 
speculative  purposes!  Unless  both  of  these  questions 
can  be  answered  satisfactorily,  the  claim  cannot  be  paid. 


As  applied  to  the  instant  case  and  that  of  The  West¬ 
ern  Chemical  Manufacturing  Company,  these  questions 
are  now  moot.  By  the  decision  of  the  Secretary  allow¬ 
ing  part  of  the  claim  in  each  of  these  cases,  that  for 
operating  losses,  the  character  of  the  venture  was  defi¬ 
nitely  established  as  being  legitimate  and  not  for  specu¬ 
lative  purposes.  If  this  were  not  so,  the  Secretary  would 
have  allowed  no  part  of  the  claim;  he  could  not,  under 
this  proviso.  These  questions  go  to  the  whole  claim: 
they  characterize  the  spirit  with  which  the  venture  was 
made.  Having  once  decided  these  points,  the  Secretary 
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cannot  be  allowed  to  raise  the  question  again.  There¬ 
fore,  any  argument  of  counsel  for  respondent,  based 
upon  the  word  “speculative”  in  this  proviso,  is  beside 
the  point. 

But,  regardless  of  the  moot  character  of  this  question, 
it  is  clear  that  the  word  “speculative”  in  this  proviso 
should  have  no  bearing  upon  our  inquiry  as  to  whether 
losses  in  the  purchase  of  property  are  reimbursable 
under  this  statute.  The  complete  clause  in  which  the 
word  “speculative”  appears  is,  “no  investment  for 
merely  speculative  purposes  shall  be  recognized  in  any 
manner  by  said  Secretary.”  There  is  a  vast  difference 
between  “an  investment  for  merely  speculative  pur¬ 
poses,”  and  a  loss  sustained  as  a  result  of  an  invest¬ 
ment  in  good  faith,  for  an  honest  purpose,  in  a  legiti¬ 
mate  attempt  to  produce  minerals  for  the  needs  of  the 
Nation  in  the  prosecution  of  the  war.  Congress  uses  the 
word  “speculative”  as  modifying  “purposes”;  if  the 
purposes  for  which  the  investment  was  made  are  legiti¬ 
mate,  the  inhibition  does  not  apply. 

The  use  by  Congress  of  the  word  “invested”  in  this 
connection  again  lends  strong  support  to  our  contention 
that  the  Act  contemplated  expenditures  in  the  purchase 
of  real  estate  and  mining  property;  for  ordinarily  an 
“investment”  connotes  the  purchase  of  property,  and  is 
particularly  applied  to  the  purchase  of  real  estate,  as 
distinguished  from  the  purchase  of  quickly  worn  out 
machinery  and  equipment  for  the  operation  of  a  mine. 
Money  might  be  “expended”  for  such  personal  property 
but  seldom  (and  then  improperly)  would  it  be  referred 
to  as  an  “investment.”  We  commonly  think  of  an  in¬ 
vestment  as  being  an  outlay  for  something  more  lasting, 
more  permanent. 
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Why  should  the  expenditure  for  real  property  he  con¬ 
sidered  more  speculative  than  that  for  personal  prop¬ 
erty?  True,  the  cost  of  the  real  estate  or  mining  prop¬ 
erty  was  probably  higher,  due  to  the  war,  than  it  had 
been  during  peace  times;  but  so  was  the  cost  of  con¬ 
struction,  equipment  and  machinery.  The  value  of  real 
estate  and  mines  vras  greatly  reduced  as  a  consequence 
of  the  Armistice  and  cessation  of  hostilities ;  but  so  was 
the  value  of  equipment  and  machinery  for  operation  of 
the  property ;  and  the  value  in  one  instance  can  be  de¬ 
termined  as  accurately  as  in  the  other.  And  the  loss, 
if  one  was  sustained,  can  be  proved  as  accurately  in  one 
case  as  in  the  other.  i 


The  fact,  if  true,  that  losses  sustained  in  the  purchase 
of  real  property  are  difficult  to  compute  and  are  thus, 
possibly,  uncertain,  is  irrelevant  to  our  inquiry.  Collo¬ 
quially,  in  some  instances,  “speculative”  may  be  synon¬ 
ymous  with  “uncertain,”  but  such  is  not  the  strict  mean¬ 
ing  of  the  term  as  Congress  would  use  it.  Strictly,  it 
connotes  gambling — a  play  taken  with  a  chance  for  large 
profit.  That  is  the  type  of  venture  Congress  had  in  mind. 
Congress  has  ruled  out  investments  for  speculative  pur¬ 
poses;  it  has  not  ruled  out  uncertain  losses;  The  com¬ 
putation  of  such  losses,  in  such  manner  “as  he  shall  de¬ 
termine  to  be  just  and  equitable,”  has  been  left  to  the 
Secretary. 

As  a  matter  of  fact,  there  is  no  difficulty  in  determin¬ 
ing  the  loss  from  an  investment  in  real  estate  or  mining 
property  where  the  property  is  later  sold  for  less  than 
it  cost.  In  the  case  of  The  Western  Chemical  Manu¬ 
facturing  Company,  the  company  purchased  a  mine  con¬ 
taining  pyrites  in  sufficient  quantity  to  be  of  commercial 
importance  in  a  good  faith  effort  to  produce  that  min¬ 
eral  for  the  war  needs  of  the  Nation;  and  the  price  for 
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the  mine  was  fair  and  reasonable  under  the  circum¬ 
stances.  Due  to  the  early  termination  of  the  war,  the 
demand  for  pyrites  ceased,  and  the  mine  lost  its  value 
as  a  producer  of  that  mineral.  It  was  later  sold  to  one 
who  could  use  it  for  another  purpose  at  a  net  loss  to 
the  company  of  $436,156.56.  This  was  the  actual,  de¬ 
termined  loss  to  the  company  from  that  transaction. 
Assuming  the  good  faith  of  the  company  and  the 
legitimacy  of  the  transaction,  which  the  Secretary  has 
by  his  previous  decisions  definitely  affirmed,  there  is 
not  a  single  “ speculative’ ’  element  in  the  situation. 

Even  where  the  property  purchased  had  not  been 
sold  prior  to  the  time  of  making  the  claim  under  the 
Act,  the  net  loss  is  still  ascertainable.  Loss  from  de¬ 
cline  in  value  through  obsolescence  or  falling  off  of  de¬ 
mand  is  recognized  in  other  branches  of  the  law,  even 
though  title  is  retained.  By  means  of  an  appraisal,  the 
present  value  of  the  property  may  be  determined  and 
the  4 1 loss’ ’  established  with  reasonable  certainty  in 
these  cases,  which  is  all  that  can  be  required.  The  Sec¬ 
retary  appears  willing  to  undertake  the  task  of  ascer¬ 
taining  the  loss  in  the  instant  case  (fol.  36),  which 
shows  that  in  his  opinion  the  fact  that  the  purchaser 
retains  title  is  no  insurmountable  obstacle  to  such  de¬ 
termination. 

The  Act,  itself,  contemplates  the  determination  of 
4  4  net  loss”  when  the  title  to  mine  equipment  is  retained 
by  the  claimant.  It  expressly  provides  in  the  seventh 
and  last  proviso  thereof, 

“That  in  determining  the  net  losses  of  any  claim¬ 
ant  the  Secretary  of  the  Interior  shall,  among  other 
things,  take  into  consideration  and  charge  to  the 
claimant,  the  then  market  value  of  any  ores  or  min¬ 
erals  on  hand  belonging  to  the  claimant,  and  also 


—  19  — 


the  salvage  or  usable  value  of  any  machinery  or 
other  appliances  which  may  be  claimed:  was  pur¬ 
chased  to  equip  said  mine  for  the  purpose  of  com¬ 
plying  with  the  request  or  demand  of  the  agencies 
of  the  Government  above  mentioned  in  the  manner 
aforesaid.” 

If  the  Act  contemplated  that  all  property  purchased 
must  be  sold  before  the  “net  loss”  could  be  determined, 
and  that  unless  this  was  done  the  claim  could  not  be 
considered,  the  wTords,  “salvage  or  usable  value”  of 
such  equipment  would  not  have  been  used.  Congress 
would  have  said  “the  amounts  realized  from  the  sale” 
of  such  equipment,  or  words  to  that  effect. 


Clearly,  then,  resale  of  personal  property  was  not 
required  before  the  net  loss  could  be  determined.  And 
there  is  nothing  inherent  in  the  nature  of  real  estate  or 
mining  property  which  requires  the  application  of  a 
different  rule  there.  We  cannot  presume  that  Congress 
intended  to  be  inconsistent  in  this  regard;  and,  as 
neither  “the  words”  nor  “the  reason”  of  these  provisos 
(Thompson  v.  U.  S.,  supra)  requires  that  real  estate  be 
placed  in  a  different  category  from  personal  property 
as  far  as  determination  of  “net  loss”  is  concerned,  we 
can  disregard  such  attempted  distinction. 


POINT  B.  THE  LANGUAGE  OF  THE  STATUTE  BEING 
PLAIN  AND  UNAMBIGUOUS  RESORT  TO 
LEGISLATIVE  HISTORY  FOR  CONSTRUC¬ 
TION  IS  IMPROPER. 


Where,  as  here,  the  language  of  a  statute  is  plain 
and  unambiguous,  resort  to  the  legislative  history  of 
the  statute  is  improper  for  any  purpose.  Where  no 
doubt  as  to  the  meaning  of  the  statute  arises  from  the 
words  employed,  reports  of  what  the  Legislature  said 
and  did  at  the  time  the  statute  was  being  considered 
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there  may  not  be  shown  to  raise  such  doubt.  The  Legis¬ 
lature  is  bound  by  the  plain  meaning  of  the  words  it 
used;  and  the  Court  is  bound  to  give  effect  to  those 
words  as  written.  These  are  elementary  rules  of  con¬ 
struction. 

In  the  recent  case  of  United  States  v.  Missouri  Pa¬ 
cific  R.  Co .,  278  U.  S.  269,  73  L.  Ed.  322  (1929),  the 
Supreme  Court  had  occasion  to  consider  these  rules  of 
construction  in  a  case  involving  the  Interstate  Com¬ 
merce  Act.  There  the  Court  said  at  pages  277-278: 

“The  appellants  oppose  the  application  of  Par. 
(4)  according  to  its  terms,  and  insist  that  it  should 
not  be  construed  to  cover  all  routes  which  short-haul 
the  carrier,  but  only  those  which  deprive  the  carrier 
of  its  long-haul  after  it  has  obtained  possession  of 
the  traffic.  The  proviso  contained  in  the  order,  re¬ 
flecting  that  view,  falls  far  short  of  protecting  the 
carrier’s  long-haul  routes  as  contemplated  by  Par. 
(4).  The  language  of  that  provision  is  so  clear  and 
its  meaning  so  plain  that  no  difficulty  attends  its 
construction  in  this  case.  Adherence  to  its  terms 
leads  to  nothing  impossible  or  plainly  unreasonable. 
We  are,  therefore,  bound  by  the  words  employed, 
and  are  not  at  liberty  to  conjure  up  conditions  to 
raise  doubts  in  order  that  resort  may  be  had  to  con¬ 
struction.  It  is  elementary  that  wffiere  no  ambiguity 
exists  there  is  no  room  for  construction.  Inconven¬ 
ience  or  hardships,  if  any,  that  result  from  follow¬ 
ing  the  statute  as  written,  must  be  relieved  by  legis¬ 
lation.  It  is  for  Congress  to  determine  whether  the 
Commission  should  have  more  authority  in  respect 
of  the  establishment  of  through  routes.  Construc¬ 
tion  may  not  be  substituted  for  legislation.”  Citing 
cases. 

“Appellants  seeks  to  support  the  view  for  which 
they  contend  by  some  of  the  legislative  history  of 
the  enactment  and  especially  by  explanatory  state- 
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ments  made  by  Senator  Elkins  in  connection  with 
the  report  of  the  majority  of  the  Senate  Committee 
submitting  the  bill  for  the  Act  in  question.  Where 
doubts  exist  and  construction  is  permissible,  reports 
of  the  committees  of  Congress  and  statements  by 
those  in  charge  of  the  measure  a'nd  other  like  extra¬ 
neous  matter  may  be  taken  into  consideration  to  aid 
in  the  ascertainment  of  the  true  legislative  intent. 
But  where  the  language  of  an  enactment  is  clear  and 
construction  according  to  its  terms  does  not  lead  to 
absurd  or  impracticable  conseque'nces,  the  words 
employed  are  to  be  taken  as  the  fined  expression  of 
the  meaning  intended .  And  in  such  cases  legislative 
history  may  not  be  used  to  support  a  cqnst ruction 
that  adds  to  or  takes  from  the  significance  of  the 
words  employed.”  Citing  cases. 

But  one  of  the  most  concise  statements  on  the  point 
was  made  by  this  Court  in  a  case  involving  the  identical 
statute  and  the  same  question  presented  here.  In  the 
case  of  Work  v.  U.  S.  ex  rel .  Rives,  295  Fed.  (C.  A.  D.  C. 
1924)  225,  this  Court  said  at  page  227 : 


“While  reference  may  be  made  to  reports  of  com¬ 
mittees  of  either  house,  and  even  to  debates  in  Con¬ 
gress,  for  the  purpose  of  aiding  in  the  interpreta¬ 
tion  of  an  ambiguous  measure  (United  States  v.  St. 
Paul,  M.  &  M.  Ry.  Co.,  247  U.  S.  310,  318,  38  Sup. 
Ct.  525,  62  L.  Ed.  1130,  and  Wisconsin  R.  R.  Com¬ 
mission  v.  Chicago,  B.  &  Q.  R.  R.  Co.,  257  U.  S.  563, 
589,  42  Sup.  Ct.  232,  66  L.  Ed.  371,  22  A.  L.  R.  1086), 
there  is  no  authority  for  consulting  those  sources  of 
information,  where,  as  here,  there  is  no  ambiguity. 
See  authorities  just  cited.  In  this  case  the  effect  of 
going  to  the  proceedings  of  Congress  would  be  to 
create  a  doubt  where  none  existed  before,  and  this 
is  not  allowable.  Wisconsin  R.  R.  Commission  v. 
Chicago,  B.  &  Q.  R.  R.  Co.,  supra,  p.  589  (42  Sup. 
Ct.  232).” 
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See,  also,  the  case  of  Railroad  Com.  v.  C.  B.  &  Q.  R. 
Co.,  257  XJ.  S.  563,  588,  66  L.  Ed.  371  (1922),  where 
Chief  Justice  Taft,  speaking  for  the  Court,  said  (66 
L.  Ed.  383) : 

4  ‘  Great  stress  is  put  on  the  legislative  history  of 
the  Transportation  Act  to  show  that  the  bill  was  not 
intended  to  confer  on  the  Commission  power  to  re¬ 
move  any  discrimination  against  interstate  com¬ 
merce  involved  in  a  general  disparity  between  inter¬ 
state  and  intrastate  rates.  Committee  reports  and 
explanatory  statements  of  members  in  charge,  made 
in  presenting  a  bill  for  passage,  have  been  held  to 
be  a  legitimate  aid  to  the  interpretation  of  a  statute 
where  its  language  is  doubtful  or  obscure.  Duplex 
Printing  Press  Co.  v.  Peering,  254  U.  S.  443,  475, 
65  L.  Ed.  354,  16  A.  L.  R.  196,  41  Sup.  Ct.  Rep.  172. 
But  when,  taking  the  act  as  a  whole,  the  effect  of 
the  language  used  is  clear  to  the  court,  extraneous 
aid  like  this  cannot  control  the  interpretation.  (Cit¬ 
ing  cases.)  Such  aids  are  only  admissible  to  solve 
doubt,  and  not  to  create  it.” 

In  the  instant  case,  as  shown  in  the  preceding  sec¬ 
tion  of  this  brief,  the  provisions  of  the  statute  clearly 
authorize  the  Secretary  to  reimburse  net  losses  suffered 
from  the  purchase  of  a  mine  in  preparing  to  produce 
war  minerals  at  the  request  of  the  Government.  The 
reimbursement  of  such  losses  falls  within  the  broad 
remedial  purpose  of  the  Act  as  expressed  in  the  enact¬ 
ing  clause;  and  none  of  the  provisos  serves  even  to 
suggest  a  limitation  in  this  respect.  Doubt  on  this  point 
could  never  arise  from  a  reading  of  the  Act  alone.  It 
must  arise,  if  at  all,  from  a  study  of  its  legislative  his¬ 
tory.  And  this,  the  cases  all  hold,  will  not  be  tolerated 
by  a  Court:  legislative  history  may  be  used  to  resolve 
a  doubt ;  it  can  never  be  used  to  create  one. 
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POINT  C.  RESORT  TO  LEGISLATIVE  HISTORY  OF 
THIS  STATUTE,  HOWEVER,  SHOWS  THAT 
CONGRESS  INTENDED  THEREIN  TO  RE¬ 
IMBURSE  LOSSES  FROM  PURCHASE  OF 
PROPERTY. 


Even  if  we  disregard  the  unbroken  line  of  authorities 
last  referred  to,  and  examine  the  legislative  history  of 
this  Statute,  we  find  that  Congress  intended  to  reim¬ 
burse  losses  from  the  purchase  of  property.  1  The  his¬ 
tory  of  the  Statute,  through  the  committees  arid  debates 
in  Congress,  has  been  thoroughly  worked  out  in  the  ap¬ 
pendix  to  appellant’s  brief  herein.  That  discussion 
shows  conclusively  that  the  colloquy  in  the  Senate  upon 
which  the  counsel  for  the  Government  so  strongly  rely 
was  concerning  another  bill  and  not  the  one  which  was 
ultimately  passed  as  the  War  Materials  Relief  Act.  Ap¬ 
pellant’s  discussion  shows,  furthermore,  that  the  mem¬ 
bers  of  Congress  responsible  for  the  Act  as  passed  well 
understood  that  it  covered  reimbursement  for  losses 
sustained  in  the  purchase  of  property.  Counsel  for  the 
Government  have  attempted  to  show  by  other  remarks 
than  the  colloquy  above  referred  to  that  all  the  mem¬ 
bers  of  Congress  were  not  agreed  as  to  what  the  Act 
really  included.  The  possibility  of  such  disagreement 
is,  of  course,  one  of  the  main  reasons  why  a  court  is 
loath  to  delve  into  this  kind  of  legislative  history. 


Subsequent  legislation  of  the  same  body  on  the  same 
subject  matter,  however,  is  one  sort  of  legislative  his¬ 
tory  which  is  often  helpful.  U.  S.  v.  Stafoff,  260  U.  S. 
477,  480,  67  L.  Ed.  358,  361  (1923) ;  First  Nat.  Bank  v. 
State ,  263  U.  S.  640,  658,  68  L.  Ed.  486,  493  1(1924).  If 
Congress  has  passed  a  statute  which  in  operation  has 
failed  properly  to  express  what  Congress  had  in  mind, 
Congress  by  amendment  can  correct  the  matter.  If  Con- 


—  24  — 


gress  amends  only  one  provision  in  a  statute  and  leaves 
the  rest  as  originally  passed,  we  can  feel  fairly  sure  that 
Congress  is  satisfied  as  to  that  left  in  original  form. 

That  is  exactly  what  Congress  did  in  regard  to  the 
War  Minerals  Eelief  Act.  In  1921  it  passed  an  amend¬ 
ment  (for  text,  see  page  14,  appendix  to  appellant's 
brief)  to  that  Act  to  include  persons  who  had  acted  in 
response  to  a  general  appeal  from  one  of  the  Govern¬ 
ment  agencies  mentioned  in  the  original  Act,  as  well  as 
those  who  had  acted  in  response  to  a  direct  request  or 
demand  therefrom.  And  in  that  amendment  Congress 
reiterated  the  broad  provision  of  the  original  enacting 
clause:  ‘ 4 That  all  claimants  who  *  *  *  in  good  faith 
expended  money  in  producing  or  preparing  to  produce 
*  *  *  shall  be  reimbursed  such  net  losses  as  they  may 
have  incurred  and  are  in  justice  and  equity  entitled 
to  *  *  * If  Congress  had  wished  to  limit  this 

broad  language  to  exclude  losses  from  the  purchase  of 
property,  it  could  easily  have  done  so  at  that  time. 
Evidently,  being  perfectly  satisfied  that  the  language  it 
had  used  covered  the  reimbursement  of  such  losses, 
it  made  no  change. 

Counsel  for  respondent  say,  however,  that  if  Congress 
had  intended  these  losses  to  be  reimbursable  it  would 
have  specifically  made  them  so  at  the  time  is  passed 
this  amendment;  for  already  the  Secretary  had  ruled 
them  out  and  claimants  were  protesting.  Our  answer 
to  this  is  that  it  is  not  the  practice  of  Congress  to  take 
notice  of  the  construction  placed  upon  its  statutes  by 
the  executive  departments  of  the  Government,  especially 
w’hen  the  law  is  a  new  one  and  when  such  construction 
is  being  contested  in  the  courts.  It  knows  from  ex¬ 
perience  that  these  departments  always  place  a  con¬ 
struction  thereon  which  will  result  most  favorably  to 
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the  Government,  regardless  of  the  rights  and  equities 
of  the  persons  involved.  Congress  may  know  about 
such  rulings,  but  wisely  waits  for  the  Courts  to 
straighten  them  out.  Congress  would  have  very  little 
else  to  do  if  it  attempted  to  make  amendments  to  its 
statutes  to  meet  every  construction  evolved  by  over- 
zealous,  ingenious  departmental  heads. 

Take  the  Income  Tax  Law  for  example.  When  that 
was  first  passed,  the  treasury  department  promulgated 
a  ruling  that  stock  dividends  were  taxable  income  there¬ 
under.  Immediately  a  storm  of  protest  went  up;  but 
Congress  did  not  amend  its  Act  to  clear  up  the  ques¬ 
tion.  It  had  confidence  that  the  Courts  would  correct 
this  error,  as  they  promptly  did. 

So  in  this  case.  Congress  knew  that  the  Courts  would 
correct  this  mistake  of  the  Secretary;  and  it  preferred 
to  leave  its  broad  language  as  best  covering  all  cases. 

That  this  was  the  situation  is  shown  by  the  amend¬ 
ment  of  1924,  passed  three  years  later.  This  statute 
appears  at  page  19  of  the  appendix  to  appellant’s  brief. 
It  was  passed  at  the  instance  of  the  Secretary  to  re¬ 
move  the  limitation  on  the  appropriation  available  to 
pay  these  mineral  claimants.  At  that  time  this  Court, 
in  the  Works-Rives  case,  supra,  had  already  held  that 
losses  sustained  in  the  purchase  of  property  were  re¬ 
imbursable  under  the  Act;  in  other  words,  h^d  decided 
that  the  previous  executive  interpretation  of  the  Act 
was  erroneous;  and  the  Secretary  saw  he  was  going  to 
need  more  money  to  pay  these  additional  claimants. 
This  situation  was  before  Congress  at  that  time.  If 
dissatisfied  with  the  decision  of  this  Court  on  this  point, 
it  could  and  would  have  cleared  the  matter  completely 
once  and  for  all  by  adding  another  clause  to  the  amend¬ 
ment.  I 
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Then  the  Supreme  Court  of  the  United  States  in  1927, 
on  appeal  from  your  decision,  decided  that  mandamus 
could  not  issue  to  control  the  Secretary’s  interpretation 
of  this  Statute;  as  the  Secretary  has  said  these  losses 
are  not  reimbursable,  that  ended  it.  Work  v.  U.  S.  ex 
rel.  Rives,  267  U.  S.  175,  69  L.  Ed.  561  (1925).  In  that 
case  the  discussion  of  the  interpretation  of  the  Act  was 
obviously  obiter . 

Now,  if  Congress  had  intended  all  along  that  these 
losses  should  not  be  reimbursable,  and  for  that  reason 
had  not  amended  the  Act  so  as  to  include  them  when 
opportunity  presented,  Congress  would  have  let  the 
matter  rest  right  there — in  the  hands  of  the  Secretary 
■who  had  already  come  to  that  decision.  Instead,  Con¬ 
gress  acted.  Again,  this  time,  it  passed  the  amendment 
of  1929  (see  page  27,  appendix  to  appellant's  brief) 
which  put  back  into  the  hands  of  the  courts  the  final 
decision  as  to  questions  of  law  under  the  Act.  In  other 
Tvords,  Congress  deliberately  placed  the  question,  as  to 
whether  or  not  losses  in  the  purchase  of  property  were 
reimbursable  under  the  Act,  back  in  the  hands  of  the 
courts  which  had  already  decided  they  ivere  reimburs¬ 
able.  It  is  hard  to  imagine  a  clearer  indication  of  the 
intention  of  Congress  in  this  matter.  It  was  a  repri¬ 
mand  to  the  Secretary  and  a  vote  of  confidence  in  the 
courts. 

We  urge,  therefore,  that  if  the  legislative  history  of 
this  statute  be  considered  at  all,  it  be  considered  as 
evidencing  the  intention  of  Congress  that  the  former 
construction  placed  thereon  by  this  Court  be  adhered 
to;  namely,  that  losses  sustained  in  the  purchase  of 
property  are  reimbursable. 
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POINT  D.  RESORT  TO  EXECUTIVE  INTERPRETA¬ 
TION  AS  AN  AID  TO  CONSTRUCTION  IS 
IMPROPER. 

Resort  to  executive  interpretation  of  a  statute  as  aid 
to  a  court  in  its  construction  is  governed  by  certain 
well-established  rules. 

In  the  first  place,  executive  interpretation  can  never 
be  considered  in  cases  where  the  meaning  of  statute  is 
plain  and  its  wording  is  unambiguous.  In  such  case,  of 
course,  there  is  no  room  for  construction  at  all.  What 
Congress  has  said  controls,  no  matter  what  the  execu¬ 
tive  department  of  the  Government  may  have  to  say 
about  it.  As  shown  above,  ours  is  a  case  where  the  stat¬ 
ute  is  plain  and  unambiguous.  On  this  first  ground, 
therefore,  resort  to  executive  interpretation  is  improper 
in  this  case. 

In  the  second  place,  assuming  that  the  meaning  of 
the  statute  from  its  wording  were  doubtful,  the  executive 
interpretation  must  have  been  long  continued  and  uni¬ 
form  and  must  have  been  acquiesced  in  over  a  long  pe¬ 
riod  of  time  to  entitle  it  to  any  consideration  at  all. 
As  was  said  by  the  Supreme  Court  in  the  case  of  Mer¬ 
ritt  v.  Cameron,  137  U.  S.  542,  34  L.  Ed.  772  (1890),  in 
denying  a  recovery  of  duties  on  the  ground  that  the 
protest  was  filed  too  late  (34  L.  Ed.  775) : 

“In  arriving  at  this  conclusion  we  are  not  un¬ 
mindful  of  the  fact  that  the  defendants  in  error 
made  their  protest  in  accordance  with  the  regula¬ 
tions  of  the  Treasury  Department  in  force  at  that 
time.  A  regulation  of  a  department,  however,  can¬ 
not  repeal  a  statute;  neither  is  a  construction  of  a 
statute  by  a  department  charged  with  its  execution 
to  be  held  conclusive  and  binding  upon  the  courts  of 
the  country,  unless  such  construction  has  been  con- 
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tinuously  in  force  for  a  long  time.  The  cases  cited 
go  to  that  extent  and  no  further.  In  regard  to  the 
law  under  consideration  the  construction  of  it  by 
the  Treasury  Department  has  not  been  uniform.  The 
construction  contended  for  by  defendants  in  error 
first  arose  in  1876  and  lasted  only  until  1885,  since 
which  time  the  construction  has  been  the  same  as  in 
this  decision.  There  is  no  such  long  and  uninter¬ 
rupted  acquiescence  in  a  regulation  of  a  department , 
or  departmental  construction  of  a  statute,  as  will 
bring  the  case  within  the  rule  announced  at  an  early 
day  in  this  court,  and  followed  in  very  many  cases, 
to-wit,  that  in  case  of  a  doubtful  and  ambiguous  law 
the  contemporaneous  construction  of  those  who  have 
been  called  upon  to  carry  it  into  effect  is  entitled  to 
great  respect,  and  should  not  be  disregarded  with¬ 
out  the  most  cogent  and  persuasive  reasons.’ ’ 

In  the  case  at  bar  there  is  no  such  acquiescence  as 
the  rule  requires — acquiescence  means  consent  or  sub¬ 
mission  to  the  ruling,  neither  of  which  is  present  in  this 
case.  In  any  event,  the  ruling  has  been  too  short-lived 
to  be  important  in  the  eyes  of  any  court.  In  Merritt  v. 
Cameron,  supra,  the  construction  had  been  in  effect  nine 
years  and  the  Court  indicated  that  that  period  was  too 
short.  There  has  been  no  acquiescence  of  any  sort, 
long,  uninterrupted,  or  otherwise,  in  the  ruling  of  the 
Secretary  now  under  consideration. 

But  there  is  a  further  and  conclusive  answer  to  the 
claim  that  the  executive  interpretation  of  the  statute 
in  this  case  should  be  considered.  This  case  comes  be¬ 
fore  this  Court  as  an  appeal  in  a  special  proceeding 
authorized  by  the  1929  amendment  to  this  very  Relief 
Act.  The  history  of  the  amendment  has  been  discussed. 
Its  one  purpose  was  to  enable  a  claimant  to  have  the 
finding  of  a  court  instead  of  the  finding  of  an  executive 
on  the  questions  of  law  arising  under  that  Act. 


—  29  — 


Why  give  claimants  this  definite  right  to  go  to  a 
court  of  competent  jurisdiction  with  their  law  points  if 
the  Secretary’s  previous  decisions  on  these  points 
should  be  binding  on  the  court?  If  Congress  had  been 
satisfied  with  the  rulings  of  the  Secretary,  there  would 
have  been  no  occasion  for  the  amendment.  Congress 
was  not  doing  an  idle  thing  in  passing  the  amendment. 

HI.  CONCLUSION. 

In  this  case  this  Court  is  asked  to  render  its  judgment 
on  the  question  of  law  as  to  whether  or  not  net  losses 
sustained  in  the  purchase  of  property,  i.  e.,  a  mine  pro¬ 
ducing  one  of  the  war  minerals,  are  reimbursable  under 
the  War  Minerals  Relief  Act  and  amendments  thereto. 
The  plain  wording  of  the  Act  provides  for  the  reim¬ 
bursement  of  such  losses:  they  are  clearly  included 
within  the  broad  language  of  the  enacting  clause  and 
none  of  the  provisos  is  restrictive  in  this  regard.  There 
is,  therefore,  no  room  for  construction  and  resort  to 
legislative  history  or  executive  interpretation  as  an  aid 
therein  is  improper.  But,  even  going  beyond  the  word¬ 
ing  of  the  Act,  its  legislative  history,  if  anything,  con¬ 
firms  this  conclusion.  Certainly  the  character  of  its 
amendments  indicates  such  to  have  been,  and  to  be,  the 
intention  of  Congress.  This  ends  the  matter;  for  this 
is  not  a  case  where  a  court  can  consider  the  executive 
interpretation  of  the  Act — there  has  been  no  long-con¬ 
tinued,  or  any,  acquiescence  therein.  Congress,  by  the 
statute  under  which  this  proceeding  is  brought,  has 
indicated  its  intent  that  this  Court  should  exercise  its 
judgment  on  this  matter  untrammeled  by  what  the  Ex¬ 
ecutive  Department  has  heretofore  done. 
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We  submit  that  the  judgment  below  should  be  re¬ 
versed  with  instructions  to  the  lower  court  to  enter 
judgment  for  appellant  herein  finding  that  net  losses 
sustained  in  the  purchase  of  property  are  reimbursable 
under  the  War  Minerals  Relief  Act. 

Respectfully  submitted, 

Peter  H.  Holme, 

Robert  E.  More, 

Lansing  E.  Rowland, 

J.  Churchill  Owen, 

Amici  Curiae . 
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The  interest  of  the  undersigned  in  this  appeal,  and 
their  appearance  as  amici  curiae  is  due  to  the  fact  that 
they  represent  claimants  in  several  suits  pending  in  the 
courts  below  involving,  among  other  things,  the  same 
questions  presented  by  this  appeal,  and  because  of  the 
failure  of  the  Secretary  of  the  Interior  to  ascertain, 
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adjudicate  and  pay,  or,  where  the  loss  has  been  ascer¬ 
tained  and  determined,  to  pay  certain  claims  or  parts 
of  claims  filed  under  the  War  Minerals  Relief  Act;  the 
failure  to  pay  these  losses — called  loss  on  purchase  of 
property — being  due  to  the  Secretary’s  alleged  lack  of 
authority  through  his  construction  of  the  Statute. 

THE  WAR  MINERALS  CLAIMS  OF  THE  AMICI 
CURIAE  INVOLVE  A  QUESTION  OF  LAW 
IDENTICAL  WITH  THAT  PRESENTED  BY 
THE  INSTANT  APPEAL. 

STATEMENT. 

The  explanation  in  appellant’s  brief  of  the  nature 
and  authority  for  the  review  and  the  main  issue  raised 
by  the  pleadings  renders  it  unnecessary  for  further 
statement  of  fact.  We  believe,  however,  that  reference 
to  the  underlying  causes  or  reasons, — as  seen  in  official 
documents, — which  led  to  the  so-called  property  rule — 
may  properly  be  introduced  for  the  consideration  of 
the  Court. 

THE  WAR  MINERALS  RELIEF  ACT  (40  Stat.  1272) 
CLEARLY  PROVIDES  THAT  THE  AMOUNT 
OF  NET  LOSSES  TO  QUALIFIED  CLAIMANTS 
SHALL  BE  PAID— NOT  PART  OF  THE  NET 
LOSSES. 

Section  5  of  the  Dent  Act  (40  Stat.  1272),  commonly 
called  the  “War  Minerals  Relief  Act,”  authorized  the 
Secretary  of  the  Interior 

“to  pay  such  net  losses  as  have  been  suffered  by 
any  person  *  *  *  by  reason  of  producing  or  pre¬ 
paring  to  produce  either  manganese,  chrome,  pyr¬ 
ites  or  tungsten  in  compliance  with  the  request  or 
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demand  of  the  Department  of  the  Interior  *  *  * 
to  supply  the  urgent  needs  of  the  nation  in  the 
.  prosecution  of  the  War  *  *  *.  The  said  Secretary 
shall  make  adjustments  and  payments  in  each  case 
as  he  shall  determine  to  be  just  and  equitable  *  *  * 
that  the  decision  of  said  Secretary  shall  be  con¬ 
clusive  and  final  *  *  *  provided  payments  *  *  *  for 
settlements  and  expenses  *  *  *  shall  in  no  event 
exceed  the  sum  of  $8,500,000  *  *  *  that  claims  shall 
be  filed  *  *  *  within  three  months;  that:  no  claim 
shall  be  allowed  or  paid  *  *  *  unless  it  shall  ap¬ 
pear  *  *  *  that  the  expenditures  so  made  or  obli¬ 
gations  so  incurred  *  *  *  were  made  in  good  faith 
for  or  upon  property  which  contained  * '  *  *  man¬ 
ganese  *  *  *  in  sufficient  quantities  to  be  of  com¬ 
mercial  importance;  that  no  claims  shall  be  paid 
unless-  *  *  *  moneys  were  invested  *  *  *  subse¬ 
quent  to  April  6,  1917,  and  prior  to  November  12, 
1918,  in  a  legitimate  attempt  to  produce  either 
manganese  *  *  #  for  the  needs  of  the  nation  *  *  * 
and  that  no  investment  for  merely  speculative  pur¬ 
poses  shall  be  recognized  in  any  manner  *  *  *  by 
said  Secretary ;  provided  further  that  in  determin¬ 
ing  net  losses  *  *  *  the  Secretary  *  *  *  shall  among 
other  things  *  *  *  charge  to  the  claimant  the  then 
market  value  of  any  ores  and  minerals  on  hand 

*  *  *  and  also  the  salvage  or  usable  value  of  any 
machinery  or  other  appliances  *  *  *  purchased 

*  *  *  for  the  purpose  of  complying  with  the  request 
and  demand  *  *  *  aforesaid.” 

Under  the  Act  1207  claims  amounting  to 
$18,131,493.90  were  filed  (S.  Doc.  385,  66  Cong.  3rd 
Sess).  Sixty  additional  claims  were  admitted  under 
the  Amendment  approved  November  23,  1921  (42  Stat. 
322)  embracing  $1,141,327.27 — (S.  Doc.  224,  70th  Cong. 
2nd  Sess.  p.  92) — Total  of  claims  in  number  1267 — in 
amount — $19,272,821.17. 

From  H.  R.  Report  2041,  69th  Cong.  2nd  Sess.  and 
other  official  sources,  we  gather  that  approximately  304 
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disallowances  under  the  so-called  “property  rule”  were 
made,  involving  105  claims  with  a  property  item  under 
$1,000.00;  115  from  $1,000.00  to  $5,000.00;  41  from 
$5,000.00  to  $10,000.00;  29  from  $10,000.00  to 
$25,000.00  and  14  over  $25,000.00.  Certain  of  these  re¬ 
ceived  a  depletion  allowance,  as  a  mining  expense,  in 
lieu  of  the  actual  loss  on  the  item. 

Early  in  the  administration  of  the  Act  the  Secretary 
of  the  Interior  was  faced  with  a  knotty  problem,  in  that 
the  eighteen  million  dollars  of  claims  together  with  ex¬ 
penses  might  exceed  the  appropriation.  It  was  in  view 
of  this  that  rules  were  formulated  to  meet  the  situa¬ 
tion.  In  fact,  Secretary  Lane  (Hearing  H.  J.  Res.  170 
— 66th  Cong.  2nd  Sess.)  stated  in  a  letter  to  the  Chair¬ 
man  of  the  House  Committees  on  Mines  and  Mining 
regarding  the  proposed  resolution  “for  the  more  lib¬ 
eral  settlement  of  claims  ’  ’  that : 

“If  the  matters  vrere  to  be  thrown  vride  open 
and  all  claims  considered  *  *  *  the  appropriation 
of  $8,500,000.00  would  not  cover  the  awards  so  that 
all  must  necessarily  be  scaled.  ’  ’ 

Congress,  it  is  true,  by  virtue  of  the  amendment  of 
June  7,  1924  (43  Stat.  634)  removed  the  limit  of  the 
appropriation,  but  the  “property”  rule  adopted  in  the 
early  days  of  the  War  Minerals  Relief  Administration 
stood — the  Secretary  insisting  that  it  was  sound  in 
law.  It  may  be  noted  that  on  December  6,  1926,  the 
Secretary  advised  Congress  that  his  administration  of 
the  War  Minerals  Relief  Statute  had  been  completed 
(Senate  Document  224,  p.  132,  infra)  and  that  subse¬ 
quently  because  of  representations  made  by  several 
legislators  the  Secretary  reconsidered  the  matter  of 
the  so-called  property  rule,  and  on  December  9,  1927 
et  seq.  (Senate  Document  224,  p.  146)  asked  the  Attor¬ 
ney  General  if  he  could  properly  reopen  claims  upon 
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which  the  purchase  of  the  property  item  had  been  dis¬ 
allowed.  The  Attorney  General  affirmed  the  Secre¬ 
tary’s  position  under  date  of  March  23,  1928  (Senate 
Document  224,  p.  149)  stating: 

i 

“That  irrespective  of  the  reasons  upon  which 
the  construction  first  adopted  and  consistently  ad¬ 
hered  to  was  based,  or  of  what  my  own  opinion 
might  be  if  it  were  a  case  of  first  impression,  and 
passing  over  the  traditionally  grave  questions  of 
propriety  and  power  which  always  arise  when  the 
head  of  an  Executive  Department  undertakes  to 
review  and  overrule  decisions  deliberately  made 
by  one  of  his  predecessors  (citing  A.  G.  opinions) 
I  think  it  must  be  held  that  Congress  has  by  ac¬ 
quiescence  sanctioned  and  adopted  your  construc¬ 
tion  as  a  correct  interpretation  of  its  intent” — 
and — “you  would  not  be  justified  without  further 
legislation  authorizing  the  items  referred  to  in 
considering  either  of  them  as  a  proper  basis  for 
an  award.” 

Then  Congress,  under  the  Act  of  Feb.  13,  1929  (45 
Stat.  1166),  conferred  jurisdiction  on  this  Court  to 
determine  questions  of  law,  etc. 

.  i 

ARGUMENT. 

i 

In  deciding  this  case  the  lower  Court  said : 

“I  find  no  error  in  the  Secretarv’s  construction 
of  the  law” — and  in  answer  to  a  question — “I 
would  hold  to  this  opinion  and  so  decide  on  the 
similar  cases” — for  “it  would  appear  that  the  Sec¬ 
retary  is  correct  in  his  interpretation  of  the  intent 
of  Congress.” 

We  are  obliged  strenuously  to  contest  this  decision; 
and  in  doing  so  we  are  supported  by  the  opinion  of  this 
Court  in  Work  v.  Kives  (54  App.  D.  C.  84,  295  Fed.  225) 
in  part  as  follows : 
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“We  are  satisfied  that  under  the  statute  it  was 
the  intention  of  Congress  to  allow  for  losses  in¬ 
curred  by  reason  of  money  paid  for  property 
which  contained  manganese.  Much  significance  is 
given  to  what  took  place  on  the  floor  of  the  Senate 
when  the  bill  was  being  considered  and  it  was  said 
that  because  of  this  the  word  ‘for7  must  be  given 
the  restricted  meaning  attributed  to  it  by  the  Sec¬ 
retary.  But  how  are  we  to  know  whether  the  same 
view  was  taken  by  the  House  of  Representatives 
when  the  bill  was  before  that  body?  Anyhow,  it 
is  immaterial.  While  reference  may  be  made  to 
the  reports  to  the  committee  of  either  house  and 
even  to  debates  of  Congress  for  the  purpose  of  aid¬ 
ing  in  the  interpretation  of  an  ambiguous  measure 
(cases  cited)  there  is  no  authority  for  qualifying 
the  sources  of  information  where,  as  here,  there 
is  no  ambiguity.  *  *  *  In  this  case  the  effect  of 
going  to  the  proceedings  of  Congress  was  to  create 
a  doubt  where  none  existed  before  and  this  is  not 
allowable.  ’  ’ 

The  decision  of  the  Supreme  Court  (Work  v.  Rives, 
267  U.  S.  175)  reversed  this  Court — as  we  read  it,  be¬ 
cause  the  duties  imposed  upon  the  Secretary  of  the  In¬ 
terior,  by  the  War  Minerals  Relief  Act,  were  purely 
discretionary,  and  since  the  statute  granted  gratuities 
based  upon  equitable  and  moral  considerations,  the 
duty  was  upon  the  Secretary  to  construe  the  statute  in 
connection  with  its  execution,  hence  his  construction 
was  likewise  a  discretionary  act,  not  controllable  by  a 
writ  of  mandamus. 

The  discretionary  power  of  the  Secretary  to  construe 
the  statute  having  been  removed  by  the  Act  of  Feb¬ 
ruary  13,  1929,  supra ,  this  Court  may  now  review  his 
constructions. 


THE  RULE  ADOPTED  BY  THE  SECRETARY  UN¬ 
DER  THE  WAR  MINERALS  RELIEF  ACT 
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“THAT  AWARDS  SHOULD  BE  CONFINED  TO 
LOSSES  FROM  MINING  OPERATION  OR  DE¬ 
VELOPMENT”  ONLY,  IS  CLEARLY  ERRO¬ 
NEOUS. 

In  Senate  Document  No.  224,  70th  Cong.  2nd  Sess. — 
a  return  by  the  Secretary  of  the  Interior  (in  response 

i 

to  S.  Res.  263,  70th  Cong.)  of  “copies  of  rules,  regula¬ 
tions  and  promulgations,  which  have  been  followed  in 
the  administration  of  *  *  *  the  War  Minerals  Relief 
Statute,”  we  see  at  page  31  that  in  May,  1919,  Secre¬ 
tary  Lane  was  requested  by  his  War  Minerals  Relief 
Commission  (an  administrative-advisory  Board)  to 
consider  and,  if  agreeable  to  the  recommendations,  ap¬ 
prove  eight  rules  of  construction  of  the  statute.  The 
Secretary  approved.  The  general  rules  were  thus 
established. 

Question  No.  3  was  as  follows  (Doc.  224,  p.  31) : 

WHAT  SHALL  BE  THE  ATTITUDE  OF 
THE  COMMISSION  TOWARD  REPAYMENT 
OF  INVESTMENTS  IN  PURCHASE  OR 
LEASE  OF  PROPERTIES  ON  WHICH 
LOSSES  WERE  MADE? — the  Commission  con¬ 
tinues — “The  statute  provides  awards  for  losses 
incurred  in  ‘  producing  and  preparing  to  produce 
manganese,  ’  etc.  If  Congress  intends  this  to  in¬ 
clude  losses  incurred  in  purchasing  or  leasing 
properties  for  the  purpose  of  producing  manga¬ 
nese,  etc.,  we  consider  it  to  be  a  reasonable  con¬ 
struction  that  the  statute  ivould  have  so  stated  ex¬ 
plicitly.  If  you  confirm  in  this  interpretation,  this 
commission  should  confine  awards  only  to  losses 
from  development  or  operation ”  (Italics  ours). 

The  effect  of  the  adoption  of  this  rule  was  to  cause 
denial  of  net  losses  suffered  by  qualified  claimants  not 
only  for  the  purchase  or  lease  of  properties  but  for  all 
similar  items  of  loss,  such  as:  Loss  on  purchase  of 
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mining  lands  in  fee  simple  or  on  option  contracts  there¬ 
for  (as  in  the  West  ‘‘lease  and  bond”),  on  bonus  pay¬ 
ments  and  advance  royalty  on  leases ;  on  the  purchase 
of  stock  or  other  considerations  for  title ;  for  rights  of 
way — for  roads,  water,  or  pipe  lines, — together  with 
incidental  expenses,  such  as  legal,  title  fees,  taxes,  etc. 
(Sen.  Doc.  224,  pp.  8,  17). 

The  rule  adopted  by  Secretary  Lane  was  designed  to 
provide  for  loss  on  mining  operations  only,  in  the 
preparation  to  produce  or  in  the  production  of  the 
specified  minerals  and  to  deny  the  expenditure  (i.e.,  the 
loss)  for  the  procurement  or  the  continuation  of  the 
title  to  the  property  upon  which  these  mining  losses 
were  sustained. 

The  statute  provides  “for  net  losses  in  producing  or 
preparing  to  produce,  etc.”  There  is  no  direction  to 
the  Secretary  to  pay  part  of  the  net  losses.  If  a  claim¬ 
ant  could  not  show  “request  or  demand”  or,  that  his 
property  was  of  “commercial  importance,”  or  that  the 
undertaking  was  “not  speculative,”  the  Secretary  had 
no  option  as  a  matter  of  law  but  to  deny  the  claim  in 
toto.  This  in  fact  has  been  the  practice.  If,  however, 
a  claimant  became  qualified,  met  the  restrictions,  as 
provided  by  the  statute,  it  was  the  Secretary’s  duty  to 
pay  the  thus  ascertained  net  loss,  i.e.,  the  amounts  in¬ 
volved  in  the  production  or  preparations  to  produce 
the  specified  mineral. 

No  mandatory  language  could  be  clearer  than  is 

used  in  the  statute.  It  is  unsound  for  the  Secretarv  tr< 

•» 

reason  that  because  Congress  had  not  explicitly  stated 
that  “purchasing  or  leasing  properties”  should  be 
included  in  the  Act  the  loss  on  these  items  should  be 
excluded. 

In  U.  S.  v.  Hartwell,  6  Wall.  385,  the  Supreme  Court 
well  said: 
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4  4  The  object  in  construing  *  *  *  statutes  is  to 
acertain  the  legislative  intent.  That  constitutes 
the  law.  If  the  language  be  clear,  it  is  conclusive. 
There  can  be  no  construction  where  there  is 
nothing  to  construe.  The  words  must  not  be  nar¬ 
rowed  to  the  exclusion  of  what  the  legislature  in¬ 
tended  to  express,  but  that  intention  must  be  gath¬ 
ered  from  the  words  and  they  must  be  such  as  to 
leave  no  room  for  a  reasonable  doubt  upon  the 
subject.  It  must  not  be  defeated  by  a  forced  and 
overstrict  construction.  The  rule  does  not  exclude 
the  application  of  common  sense  to  the  terms  made 
use  of  in  the  Act  in  order  to  avoid  an  absurdity, 
which  the  legislature  ought  not  to  be  presumed  to 
have  int ended.’ ’ 

Again  in  U.  S.  v.  Goldenberg,  168  U.  S.  95 : 

“The  primary  and  general  rule  of  statutory 
construction  is  that  the  intent  of  the  lawmaker  is 
to  be  found  in  the  language  that  he  has;  used.  He 
is  presumed  to  know  the  meaning  of  words  and 
the  rules  of  grammar.  No  mere  omission,  no 
mere  failure  to  provide  for  contingencies  which  it 
may  seem  wise  to  have  specifically  provided  for 
justify  any  judicial  addition  to  the  language  of  the 
statutes/ 9 

We  have  searched  the  authorities  and  the  opinions 
of  judges,  and  can  nowhere  find  any  authority  for  the 
rule  of  construction  adopted  by  Secretary  Lane,  viz., 
that  an  executive  officer  may  read  into  a  remedial 
statute  a  rule  based — not  upon  the  expressed  intention 
of  the  legislature  as  stated  in  the  Act,  but  upon  the 
probability  that  the  rule  should  apply  because  Con¬ 
gress  had  not  explicitly  stated  against  it  in  the  statute. 
The  effect  of  the  rule,  it  may  be  properly  called  an  ab¬ 
surd,  hard  and  fast  rule,  was  to  create  a  preferred  class 
of  claimants.  Qualified  claimants  who  had  no  property 
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item  among  the  losses  were,  broadly  speaking,  reim¬ 
bursed  the  full  amount  of  the  loss ;  the  affected  class — 
twenty-five  per  cent  of  the  total — were  discriminated 
against,  contrary  to  the  letter  and  spirit  of  the  remedial 
statute. 

THE  SUPPLEMENTAL  RULES  OF  CONSTRUC¬ 
TION  OF  THE  WAR  MINERALS  RELIEF  ACT 
ADOPTED  BY  THE  SECRETARY  ARE  ALSO 
IMPROPER. 

The  cardinal  rule  for  property  loss  established  by 
Secretary  Lane  in  May,  1919,  was  amplified.  So-called 
property  items  in  claims  were  disallowed  under  sup¬ 
plementary  rules  on  the  grounds: 

1.  That  the  word  “for”  in  the  third  proviso  “in 
good  faith  for  or  upon  property”  had  been  con-% 
strued  to  mean  “for  the  benefit  of”  or  “for  the 
use  of”  the  mining  property  (Italic  ours). 

2.  That  the  Act  prescribed  reimbursement  of 
losses  of  temporary  and  not  permanent  investors. 

3.  That  as  the  sixth  proviso  of  the  Act — the 
salvage  proviso — was  silent  as  to  “salvage  value 
on  land,”  payments  of  loss  on  property  items  were 
not  warranted. 

4.  That  the  legislative  history  of  the  Act  showed 
that  Congress  did  not  contemplate  reimbursement 
for  property  loss. 

Senate  Document  224,  supra ,  page  38,  illustrates  that 
Secretary  Payne  advised  the  American  Mining  Con¬ 
gress  on  these  four  points,  in  justification  of  the  prop¬ 
erty  loss  disallowance.  Records  of  individual  claims 
show  that  these  supplemental  rules  had  been  ordained 
before  Secretary  Payne  succeeded  to  the  office  of  Sec¬ 
retary  of  the  Interior  in  March,  1920.  As  the  Depart- 


11 


merit’s  position  is  clearly  expressed  in  the  official  pub¬ 
lication,  Senate  Document  224,  supra,  we  believe  that 
we  are  justified  in  using  the  Payne  letter  as  a  basis  for 
an  examination  of  the  rule. 

j 

FIRST  SUPPLEMENTARY  RULE. 

■*  * 

Secretary  Payne  says  (Page  39  of  the  Document),  in 
denying  a  revision  of  the  rule  : 

“The  provision  most  in  point  as  to  this  feature 
is: 

That  no  claim  shall  be  allowed  or  paid  *  *  * 
unless  it  shall  appear  *  *  *  that  the  expenditure 
so  made  or  obligations  so  incurred  by  the  claimant 
were  made  in  good  faith  for  or  upon  property 
which  contained  either  manganese,  chrome,  pyr¬ 
ites,  or  tungsten  *  *  *. 

The  word  ‘for’  has  been  construed  as  meaning 
‘  for  the  benefit  of  ’  or  ‘  for  the  use  of.  ’  Many  legiti¬ 
mate  expenses  of  mining,  such  as  the  building  of 
aerial  trams,  power  lines,  roads,  ore  bunkers,  etc., 
are  not  ‘upon’  the  property,  but  under  the  above 
construction  are  ‘for’  the  property.  To  adopt  the 
view  that  the  word  ‘for’  means  ‘for  the  purchase 
of  property’  would  exclude  such  legitimate  ex¬ 
penses  from  compensation.” 

i 

The  contention  that  the  phrase,  “expenditures  made 
for  property,”  in  this  proviso  does  not  mean  for  the 
purchase  of  property,  is  unsound ;  since  giving  to  the 
word  “for”  a  meaning  other  than  its  obvious  and  gen¬ 
eral  meaning  of,  in  consideration  for,  would  leave  for 
that  word  only  the  same  meaning  conveyed  by  the  word 
“upon,”  and  deprive  the  word  “for”  of  its  effect,  in 
contravention  of  the  rule  of  construction  “that  effect 
must  be  given,  if  possible,  to  every  word,  clause  and 
sentence  of  a  statute.”  Lewis’s  Sutherland,  Sec.  380; 
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Petri  v.  Commercial  National  Bank,  143  U.  S.  644,  650. 
As  a  matter  of  fact,  the  restricted  interpretation  given 
to  the  word  “for”  has  caused  the  Secretary  to  nullify 
the  general  meaning  of  the  word  “upon”  as  it  appears 
in  mining  law.  It  is  well  known  in  the  Land  Decisions 
of  the  Interior  Department  that  expenditures  “on  or 
upon”  a  mining  claim  under  the  general  mining  laws 
may  be  actually  outside  the  claim  area — yet  recognized 
as  for  it,  i.e.,  labor  and  improvements  are  deemed  to 
have  been  upon  a  mining  claim  or  several  claims  in 
common  when  labor  or  improvements  are  performed 
outside  the  limits  of  the  claim  or  claims  in  common. 
On  this  point  the  authorities  are  agreed. 

In  St.  Louis  Smelting  &  Refining  Co.  v.  Kemp,  104 
U.  S.  636,  it  is  stated: 

“Labor  and  improvements  within  the  meaning 
of  the  statute  are  deemed  to  have  been  had  on  a 
mining  claim,  whether  it  consists  of  one  location 
or  several,  when  the  labor  is  performed  or  the  im¬ 
provements  are  made  for  its  development,  that  is, 
to  facilitate  the  extraction  of  the  metals  it  may 
contain,  though,  in  fact,  such  labor  and  improve¬ 
ments  may  be  #  *  *  at  a  distance  from  the  claim 
itself,  as  where  the  labor  is  performed  for  the 

turning  of  a  stream  or  the  introduction  of  water 

*  #  *  >> 


The  rule  is  further  expressed  in  Chambers  v.  Har¬ 
rington,  111  U.  S.  350-356,  as  follows : 

“When  several  claims  are  held  in  common,  it  is 
in  the  line  of  this  policy  to  allow  the  necessary 
work  to  keep  them  all  alive,  to  be  done  on  one  of 
them.  But,  obviously,  on  this  one  the  expenditure 
of  money  or  labor  must  equal  in  value  that  which 
would  be  required  on  all  the  claims  if  they  were 
separate  or  independent.  It  is  equally  clear  that 
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in  such  case  the  claims  must  be  contiguous,  so 
that  each  claim  thus  associated  may  in  Some  way 
be  benefited  by  the  work  done  on  one  of  them. 

The  principle  is  well  stated  by  Judge  Sawyer  in 
the  case  of  M.  &  M.  Co.  v.  Callison,  5  Sawy.,  439  : 

‘Work  done/  he  says,  ‘outside  of  the  claim, 
or  outside  of  any  claim,  if  done  for  the  purpose 
and  as  a  means  of  prospecting  or  developing 
the  claim,  as  in  cases  of  tunnels,  drifts,  etc.,  is 
as  available  for  holding  the  claim,  as  if  done 
within  the  boundaries  of  the  claim  itself.’  ” 

We  contend  that  the  Secretary  erred  in  not  giving  to 
the  word  “upon”  as  well  as  to  the  word  “for,”  as  used, 
in  the  proviso,  the  ordinary  accepted  meaning  of  both 
words. 

The  word  “upon”  in  the  proviso  manifestly  has  the 
meaning  of  that  in  benefiting  or  serving,  which  any¬ 
thing  is,  or  is  done,  and  to  assign  the  same  meaning 
to  the  word  “for”  as  the  Secretary  has  would  be  in 
violation  of  the  meaning  of  the  word  for — i.e.,  “for” — 
in  the  most  general  sense,  indicating  “that  in  consid¬ 
eration  for  which  anything  is,  is  done,  or  taken 
place”  (Webster).  In  other  words,  the  Secretary  by  a 
strained  interpretation  of  the  word  “for”  used  it  as 
being  limited  in  the  sense  of  being  for  the  benefit  of  the 
mining  operation,  per  $e,  and  not  among  other  items, 
for  a  purchase  of  a  fee  or  lease.  The  effect  of  this 
construction  caused  the  disallowance  of  payments  made 
(in  response  to  request  of  the  Government  to  produce), 
for  the  right  to  mine,  or  payments  made  to  keep  an 
option — purchase  or  lease  alive,  and  incidental  ex¬ 
penses  thereto,  and  the  allowance  only  of  mining  ex¬ 
penditures  upon  these  properties,  contrary  to  the 
enacting  clause  of  the  statute,  i.e.,  the  payment  of  net 
losses. 
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In  Board  of  County  Commission  Lake  County  v. 
Rollins,  130  U.  S.  662,  the  Court  held: 

“Where  a  law  is  expressed  in  plain  and  un¬ 
ambiguous  terms,  whether  those  terms  are  gen¬ 
eral  or  limited,  the  legislature  should  be  intended 
to  mean  what  they  have  plainly  expressed.” 

SECOND  SUPPLEMENTARY  RULE. 

In  his  second  supplementary  reason  or  rule,  the  Sec¬ 
retary  says  (Sen.  Doc.  224,  p.  39) : 

“The  first  paragraph  uses  the  expression  ‘to 
supply  the  urgent  needs  of  the  nation  in  the  prose¬ 
cution  of  the  war.’  This  language  contemplates  a 
temporary  need  and  not,  as  a  general  rule,  a  per¬ 
manent  investment  by  means  of  the  purchase  of  a 
fee  or  long-time  minerals  rights.” 

This,  as  regards  construction  of  the  Act,  is  an  in¬ 
conclusive  statement.  There  is  no  language  or  author¬ 
ity  in  the  statute  by  which  temporary  investors  are  to 
be  reimbursed  for  net  losses — and  permanent  investors 
are  not.  Yet,  strange  as  it  may  seem,  this  reason  was 
occasionally  advanced  for  the  disallowance  of  property 
losses.  In  the  claim  of  the  May  Dew  Mining  Co.  (p.  77, 
Sen.  Doc.  224)  reported  as  a  specimen  recommendation 
(recommendations  being  in  due  course  being  made  part 
of  the  Secretary’s  decision),  we  see  that  the  Commis¬ 
sion,  after  citing  the  Smoot  colloquy  in  debate  to  which 
we  shall  refer  later,  used  this  language : 

“The  Commission  regards  the  purchase  of  min¬ 
ing  rights  or  title  to  land  as  a  permanent  invest¬ 
ment  and  not  for  the  temporary  purpose  of  sup¬ 
plying  ores  for  the  needs  of  the  market  during  the 
war,  and  that  it  would  be  inequitable  to  hold  the 
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Government  liable  for  the  same.”  (The  property 
item  in  this  case  being  $1,001.60). 

This  reason,  we  maintain,  cannot  stand.  The  Secre¬ 
tary  had  to  “make  such  adjustments  and  payments  in 
each  case  *  *  *  subject  to  the  limitations  *  *  *.  His 
duty  was  to  ascertain  and  pay  the  net  loss  of  the  quali¬ 
fied  temporary  investor  and  the  qualified  permanent 
investor  alike. 

In  John  Thornley  v.  U.  S.  113  U.  S.  310,  the  Court 
held : 


“Where  the  meaning  of  a  statute  is  plain  it  is 
the  duty  of  the  courts  to  enforce  it  according  to  its 


obvious  terms.  In  such  a  case  there  is  no 
for  construction.” 


necessity 


THIRD  SUPPLEMENTARY  RULE. 

For  further  justification,  the  Secretary  says  in  his 
third  point  (Sen.  Doc.  224,  p.  39) : 


“While  the  law  expressly  directs  that  ‘the  Sec¬ 
retary  shall,  among  other  things,  take  into  consid¬ 
eration  and  charge  to  the  claimant  the  then  market 
value  of  any  ores  or  mineral  on  hand  belonging  to 
the  claimant,  and  also  the  salvage  or  usable  value 
of  any  machinery  or  other  appliance,’  it  is  silent 
as  to  the  salvage  value  of  land.” 

We  quote  the  sixth  proviso  in  full,  viz : 

“That  in  determining  the  net  losses  of  any 
claimant  the  Secretary  of  the  Interior  shall,  among 
other  things,  take  into  consideration  and  charge  to 
the  claimant  the  then  market  value  of  anv  ores  or 

i  * 

minerals  on  hand  belonging  to  the  claimant,  and 
also  the  salvage  or  usable  value  of  any  machinery 
or  other  appliances  which  may  be  claimed  was  pur- 
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chased  to  equip  said  mine  for  the  purpose  of  com¬ 
plying  with  the  request  or  demand  of  the  agencies 
of  the  Government  above  mentioned  in  the  manner 
aforesaid’ ’  (Italics  ours). 

The  expression  1 4 salvage  value  of  the  real  estate” 
adopted  by  the  Secretary  is  somewhat  unusual  in  that 
the  term  “ salvage  value”  is  normally  applied  to  per¬ 
sonal  rather  than  to  real  property.  At  the  same  time, 
it  is  apparent  to  those  familiar  with  mining  practice 
that  the  residual  value  of  a  mine  or  mining  rights  as  a 
deductible  item  under  the  proviso  has  been  most  intelli¬ 
gently  covered  in  the  Act  by  the  use  of  the  words 
“among  other  things.”  The  intention  of  the  law¬ 
makers  seems  to  be  clearly  expressed  in  the  proviso. 
The  proviso  is  precautionary.  It  directs  the  Secretary 
as  to  the  manner  of  determining  “net  loss.”  He  was 
obliged,  in  determining  net  losses,  to  among  other 
things,  charge  the  claimant  with  the  then  market  value 
of  any  ores  or  minerals  *  *  *  salvage  or  usable  value  of 
any  machinery,  etc. 

The  terms  “ores  and  minerals”  have  been  defined  as 
follows : 


“Ore.  Materials  mined  and  worked  for  non- 
metals,  as  pyrite  is  an  ore  of  sulphur”  (Webster). 

“A  mineral  of  sufficient  value  as  to  quality  and 
quantity  which  may  be  mined  with  profit” 
(Ihlseng). 

“A  metalliferous  mineral,  or  an  aggregate  of 
metalliferous  minerals,  more  or  less  mixed  with 
gangue,  which  from  the  standpoint  of  the  miner, 
can  he  won  at  a  profit,  or  from  the  standpoint  of  a 
metallurgist  can  be  treated  at  a  profit”  (Kemp). 

“Mineral.  A  mineral  is  a  body  produced  by  the 
processes  of  inorganic  nature,  having  a  definite 
chemical  composition  and  other  physical  proper¬ 
ties.  A  mineral  must  be  a  homogeneous  substance, 
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even  when  minutely  examined  by  the  microscope; 
it  must  have  a  definite  chemical  composition, 
capable  of  being  expressed  by  a  chemical  formula’ ’ 
(Dana). 

: 

“Ores”  and  “minerals,”  as  used  in  the  proviso,  con¬ 
stitute  the  residual  or  salvage  value  of  an  average 
mine.  We  see  (Sen.  Doc.  224,  p.  12)  that  the  Secre¬ 
tary’s  engineers  were  instructed  in  reporting  “net 
loss”  “to  estimate  the  net  value  of  ore  on  hand  and 
mined  or  developed,  ”  or  “  ore  blocked  out  or  partly  de¬ 
veloped  in  the  mine,”  of  “the  net  value  of  the  mine” 
and  “of  such  property  for  other  than  mining  purposes, 
i.e.,  for  timber  supply,  agriculture,  etc.” 

“Ores”  and  “minerals”  cover  all  asset  value  of  a 
mining  property  (except  timber-agricultural  value, 
plant,  etc.,  if  any).  It  may  be  confidently  asserted  that 
any  claimant  in  buying  a  lease  or  a  fee  sought  and  con¬ 
sidered  only  the  “ore  in  sight”  and  “probable  ore,” 
together  with  mining  improvements  and  machinery. 

We  contend  that  the  words  “among  other  things” 
adequately  and  properly  covers  leases,  lands,  stock 
and/or  bonds,  rights  of  way,  partnership  interests,  ad¬ 
vance  royalties,  and  other  assets  acquired  for  the  right 
to  mine — and  that  the  Secretary  has  adopted  a  strained 
construction  of  the  statute  in  deciding  that  the  omission 
of  these  assets  from  the  proviso  suggests  that  Congress 
intended  to  exclude  these  losses  from  the  benefits  of  the 
Act.  The  Secretary’s  construction  violates  the  funda¬ 
mental  and  controlling  rule,  viz.,  that  a  proviso  must 
be  strictly  construed. 

In  a  leading  case  on  this  subject,  Mr.  Justice  Story 
(U.  S.  v.  Dickson,  15  Pet.,  141)  said: 

! 

“#  #  *  We  are  ]e(j  j-0  generai  ru]e  of  law 
which  has  always  prevailed,  and  become  conse- 
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crated  almost  as  a  maxim  in  the  interpretation  of 
statutes,  that  where  the  enacting  clause  is  general 
in  its  language  and  objects  and  a  proviso  is  after¬ 
wards  introduced,  that  proviso  is  construed 
strictly  and  takes  no  case  out  of  the  enacting 
clause  which  does  not  fall  fairly  within  its  terms. 
In  short,  a  proviso  carves  special  exceptions  only 
out  of  the  enacting  clause;  and  those  who  set  up 
any  such  exception,  must  establish  it  as  being 
within  the  words  as  well  as  within  the  reason 
thereof.  ’  ’ 

In  Farmers  Loan  and  Trust  Co.  v.  Oregon  &  C.  Ry. 
Co.,  24  Fed.  407,  the  rule  has  been  further  stated  that : 

“A  plain  provision  of  a  statute  cannot  be  con¬ 
strued  so  as  to  exclude  a  particular  case  from  its 
operation  upon  a  surmise  or  conjecture,  however 
probable  that  the  legislature  did  not  actually  con¬ 
template,  or  consciously  intend  its  application 
thereto. 9 1 

We  submit  that  the  words  “among  other  things’ 9  in 
the  precautionary  proviso  amply  cover  residual  asset 
value  of  lands,  leases,  etc.;  that  the  words  reflect  the 
reasonable  and  proper  intention  of  the  legislature,  and 
that  to  deny  property  losses  because  “salvage  on  land” 
is  not  expressly  provided  for  in  the  salvage  proviso  is 
unsound.  As  this  Court  said  in  Naganah  v.  Hitchcock 
(25  App.  D.  C.  200) : 

4  4  In  construing  a  statute  every  possible  pre¬ 
sumption  is  in  favor  of  its  force,  and  this  continues 
until  the  contrary  is  shown  beyond  a  reasonable 
doubt.” 

THE  FOURTH  SUPPLEMENTARY  RULE. 

That  Congress  did  not  contemplate  the  reimburse¬ 
ment  of  property  losses  is  the  fourth  supplementary 
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reason  for  the  rule.  This  is  the  reason  given  by  the 
Secretary  in  practically  all  claims  records  of  which 
Vindicator  recommendation  (R.  11)  and  May  Dew 
Mining  Company  (Sen.  Doc.  224,  p.  76)  are  fair  exam¬ 
ples.  The  language  in  decision  is  uniform,  with  occa¬ 
sional  supplemental  reasons ;  and  is  in  accordance  with 
Secretary  Payne’s  expression  (Sen.  Doc.  38)  as  fol¬ 
lows,  viz : 


“The  War  Minerals  Relief  Act  was  first  intro¬ 
duced  in  the  Senate  as  an  amendment  to  H.  R. 
13,274,  Sixty-fifth  Congress.  It  originally  read : 

That  the  Secretarv  of  the  Interior;  be,  and 
hereby  is,  authorized  and  directed  to  ascertain 
and  determine  the  amount  or  amounts  of  money 
heretofore  invested  or  contracted  to  be  invested 
and  obligations  incurred  by  any  and  all  persons 
and  investors  for  producing  or  for  the  purpose  of 
producing  or  preparing  for  producing  Or  acquir¬ 
ing  property  for  producing  * 


*  *  i  > 


During  its  consideration  an  objection  was  made  by  a 
Senator  (Smoot)  (our  parentheses) : 


“I  want  to  call  the  attention  of  the  Senator  from 
Nevada  to  the  words  ‘or  acquiring  property  for 
producing.’  It  seems  to  me  that  is  going  too  far. 
I  think  that  where  a  man  has  purchased  a  piece  of 
property  for  producing  these  metals,  we  should  not 
authorize  the  Secretary  of  the  Treasury  to  go  into 
the  question  as  to  what  he  paid  and  whether  he 
lost  upon  the  purchase  price  of  that  property  be¬ 
cause  of  the  fact  that  the  war  closed  sooner  than  he 
anticipated.  I  believe  that  is  going  altogether  too 
far.  I  will  ask  the  Senator  if  it  would  not  be  very 
much  better  to  strike  out  the  words  ‘  or  acquiring 
property  for  producing’? 

The  chairman  of  the  Senate  Committee  on  Mines 
and  Mining  in  charge  of  the  legislation  answered, 
‘I  will  consent  to  that,  Mr.  President.’ 
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“The  law  as  finally  enacted  was  drafted  bv  the 

•/  •• 

House  Committee  on  Mines  and  Mining  and  does 
not  contain  the  phrase  ‘or  acquiring  property  for 
producing.  ’  ” 

The  rule  is  long  established  that  while  reference  may 
be  made  under  certain  conditions  to  the  reports  of  the 
committee  of  either  house,  for  the  purpose  of  aiding  in 
the  interpretation  of  an  ambiguous  measure,  there  is  no 
authority  for  using  the  arguments  of  individual  mem¬ 
bers  of  Congress  for  the  purpose  of  ascertaining  the 
meaning  of  the  statute. 

U.  S.  v.  Trans-Missouri  Freight  Assn.,  166  U.  S. 

290. 

U.  S.  v.  Union  Pac.  R.  R.  Co.,  91  U.  S.  72. 


There  is  no  ambiguity  in  the  language  of  the  proviso 
in  question.  No  words  could  be  clearer  than  those 
used,  viz: 

“No  claim  shall  be  allowed  *  *  *  unless  *  *  * 
expenditures  *  *  *  obligations  so  incurred  by  the 
claimant  were  made  in  good  faith  for  or  upon  prop¬ 
erty  which  contained  *  *  V’ 

What  is  there  to  construe?  The  legislature  ex¬ 
pressed  its  intention  with  certainty.  It  is  not  ad¬ 
missible  to  depart  from  that  intention  on  any 
extraneous  consideration  or  theory. 

We  would  willingly  rest  at  this  stage,  but  in  the 
light  of  the  fact  that  this  fourth  supplementary  rule 
has  been  regarded  as  the  principal  rule  why  property 
losses  have  been  disallowed — we  propose  to  show  how’ 
it  was  born  of  necessity;  that  the  Secretary  reached 
back  and  availed  of  an  isolated  statement  of  one  sen¬ 
ator  in  debate,  and  in  using  the  statement  as  the  intent 
of  the  legislature  omitted  to  regard  the  qualification 


21 


that  the  senator  subsequently  accepted  as  satisfying  his 
objection.  The  expression  of  Senator  Smoot,  as  used 
by  the  Secretary,  was  in  debate  on  a  bill  that  was 
aborted.  To  visualize  the  true  history  of  the  matter  it 
is  necessary  to  examine  the  cause  of  the  legislation. 

In  December,  1918,  three  bills  were  introduced  in  the 
House,  and  one  in  the  Senate  to  amend  the  Act  ap¬ 
proved  October  5,  1918 — the  War  Minerals  and  Metals 
Control  Act.  Two  bills,  S.  5234  and  H.  R.  13498,  were 
identical  in  title  and  context.  Each  provided  for  the 
payment  of  losses  made  or  to  be  made  on  contracts  in 
trade,  smelting,  mining — i.e.,  in  production  and  prepa¬ 
rations  to  produce  forty-one  ores ,  mentals  and  miner¬ 
als  (The  Act  of  October  5th,  1918,  had  made  certain 
guarantees  for  a  period  of  two  years  after  the  War). 

The  Senate  bill,  after  redrafting,  was  reported  in  the 
form  of  an  amendment  to  the  pending  Dent'  bill  of  the 
House.  It  was  on  this  bill  that  Senator  Smoot  made 
his  objection  to  deny  speculators  in  land  to  benefit  (i.e., 
on  the  forty-one  items).  The  bill — it  became  known 
as  the  Henderson  Amendment  to  the  Dent  Act — had  a 
wide  scope.  A  copy  of  the  original  bill  as  amended 
by  Senators  Smoot  and  Walcott  may  be  seen  on  the 
attached  exhibit. 

It  is  a  matter  of  record  that  Senator  Smooth  re¬ 
versed  his  position  the  next  day.  He  said  (Cong.  Rec., 
pp.  2282-3) :  ; 

“When  the  amendment  was  offered  I  immedi¬ 
ately  thought  as,  I  stated,  of  the  condition  of  the 
woolgrower.  I  immediately  thought  of  our  potash 
producers  in  the  State  of  Utah.  I  immediately 
thought  of  the  manganese  miners  of  the  country, 
who  by  the  Government  were  pleaded  with  and 
almost  commanded  to  open  their  properties  and 
who  borrowed  money  and  erected  plants  to  pro- 
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duce  it  because  it  was  so  badly  wanted  by  the  Gov¬ 
ernment  for  carrying  on  the  war. 

“Mr.  President,  I  know  men  who  have  not  only 
put  every  cent  they  have  on  earth  in  the  plant,  but 
they  have  borrowed  every  cent  they  could  from 
their  friends,  and  put  up  everything  in  the  way  of 
security  they  had  for  the  loans  they  had  to  make. 
I  wish  to  say  that  those  same  men  had  scarcely 
produced  the  first  carload  of  manganese  ore  before 
the  armstice  was  signed,  and  they  were  closed 
down. 

“I  am  perfectly  willing,  as  far  as  I  am  con¬ 
cerned,  to  have  the  Senate  vote  on  the  amendment. 
Then  if  the  Senate  agrees  to  it,  I  wish  to  say  to  the 
Senator  I  shall  reserve  the  right  to  offer  an  amend¬ 
ment  to  the  amendment,  because  that  certainly  can¬ 
not  hurt,  and  the  whole  question  then  will  be  in 
conference.’  ’ 

The  quotation  used  by  the  Secretary  was  in  debate 
only  insofar  that  it  represented  the  views  of  Senator 
Smoot.  The  Senator  spoke  immediately  after  the 
reading  of  the  bill.  Following  Mr.  Smoot,  objection 
was  made  that  the  amendment  (the  Bill  S.  5234)  should 
go  over,  and  be  printed.  It  is  a  matter  of  record  (Hear¬ 
ings  H.  J.  170,  pp.  556,  561)  that  on  the  evening  of  the 
introduction  of  the  amendment  representatives  of 
claimants  from  Arkansas,  Utah  and  California  inter¬ 
viewed  Senator  Smoot. 

On  the  following  day,  January  29,  1919  (Cong.  Rec., 
p.  2273),  Mr.  Chamberlin,  in  charge  of  the  debate,  said: 

“Mr.  President,  at  the  time  the  Senate  took  a 
recess  last  evening,  there  was  pending  before  the 
Senate  a  proposed  amendment  to  this  bill  offered 
by  the  junior  Senator  from  Nevada  (Mr.  Hender¬ 
son),  and  the  Senator  from  Utah  (Mr.  Smoot)  had 
proposed  an  amendment  to  it,  which  was  accepted 
by  the  Senator  from  Nevada.  I  am  willing  to  ac- 
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cept,  so  far  as  I  am  able  to  do  so,  the  proposed 
amendment  and  let  it  go  to  conference. ”j 

On  January  30,  the  Senate  passed  the  Dent  Bill,  to 
which  it  had  added  a  new  section — Sec.  7— covering 
War  Minerals  losses. 

The  House  rejected  the  Senate  amendments.  Con¬ 
ferees  were  appointed. 

It  was  not  until  February  27th  that  the  differences 
between  the  House  and  Senate  were  composed.  Inso¬ 
far  as  these  differences  affect  the  War  Minerals  Act, 
we  continue : 

The  conference  committee  met.  Thev  could  not 
agree — and  so  reported.  A  second  conference  was 
held.  A  revised  section  covering  the  War  Minerals 
amendment  was  reported.  This  may  be  seen  in  the 
Exhibit  hereto,  second  paragraph.  It  will  be  seen  that 
the  conferees’  proposal  still  covered  forty-one  miner¬ 
als,  ores,  metals,  etc.,  and  the  conferees  had  qualified 
the  original  words  “acquiring  property !  for  pro¬ 
ducing”  that  had  been  eliminated  on  the  Smoot  amend¬ 
ment,  by  reinserting  these  words  and  adding  * ‘  in  good 
faith,”  so  that  the  amended  proposal  read  “in  good 
faith  acquiring  property  for  producing.”  : 

The  conferees’  suggestion  was  accepted  by  the  Sen¬ 
ate.  The  House  still  remained  hostile  to  this  legisla¬ 
tion,  and  refused  to  agree  to  the  conferees’  report.  A 
third  conference  on  the  deadlock  did  not  break  it. 

i 

Three  weeks  had  elapsed.  During  this  time  the  House 
Committee  on  Mines  and  Mining  took  up  H.  R.  13498 
(the  bill  identical  with  S.  5234  reported  by  the  Senate 
Committee)  and  modified  it  to  include  four  minerals 
only;  hedged  the  payment  of  losses  on  these  by  the  pro¬ 
visions  seen  in  the  War  Minerals  Relief  Act  and  re¬ 
ported  the  bill,  as  a  committee  proposal  that  should  be 
substituted  for  the  Senate  Section.  The  House  agreed. 
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The  conferees  were  instructed.  The  Senate,  without 
debate  except  as  to  parliamentary  questions,  accepted 
the  House  proposal  in  lieu  of  the  Henderson  Amend¬ 
ment  S.  5234  from  debate  on  which  Senator  Smoot  is 
quoted  by  the  Secretary  as  justifying  his  rule.  The 
Senate  approved  the  House  Committee  Bill  (H.  R. 
13498)  which  became  the  War  Minerals  Relief  Act. 

Reference  to  the  appended  Exhibit  quoting  the  lan¬ 
guage  of  the  three  foregoing  proposals  will,  at  a  glance, 
show  that  there  is  as  much  difference  between  the  Sen¬ 
ate  proposal  that  fell  by  the  wayside  and  the  House 
Committee  Bill  which  was  adopted  as  there  is  between 
day  and  night.  It  was  on  the  opinion  of  one  senator 
that  the  Secretary  relied  for  his  rule  that  “  Congress 
did  not  intend  the  payment  of  purchase  of  property.” 
The  only  Committee  reports  we  have  on  this  question 
are  the  statements  of  the  chairman  on  the  floors.  Sen¬ 
ator  Henderson  agreed  to  qualify  the  language  “or 
acquiring  property  for  producing”  by  adding  “in  good 
faith”  and  excluding  reimbursement  of  speculative 
losses  to  meet  the  objection  of  Senator  Smoot,  and  did 
so  in  conference  committee.  There  is  nothing  in  the 
remarks  of  Chairman  Foster  on  the  floor  of  the  House 
to  suggest  that  he  objected  to  payment  of  property 
losses. 

In  the  final  analysis  we  contend  that  the  only  mat¬ 
ters  in  debate  that  may  under  extraordinary  conditions 
be  resorted  to  in  connection  with  the  question  under 
review,  are  those  found  in  the  debate  on  the  bill  that 
became  law — the  House  bill — and  the  Secretary  has 
erred  greatly  in  adopting  as  the  legislative  history  the 
statement  of  one  senator  on  a  rejected  bill  that  is  re¬ 
lated  to  the  measure  that  passed  both  Houses,  only  by 
its  title.  The  Secretary  went  to  the  wrong  source. 

We  contend  that  the  cardinal  rule,  as  well  as  the  sup- 
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plementary  rules,  adopted  by  the  Secretary  for  the  dis¬ 
allowance  of  the  so-called  property  items  in  claims  of 
qualified  claimants,  are  bad  in  law,  improper  and  er¬ 
roneous  and  are  contrary  to  the  letter  and  the  spirit  of 
the  Act.  The  War  Minerals  Relief  Act,  as  amended, 
is  a  remedial  Statute  and  should  be  liberally  construed. 


CONCLUSION. 

For  the  reasons  herein  and  in  Relator’s  Brief  stated, 
we  submit  that  the  decision  of  this  Court  in  Work  v. 
United  States,  ex  rel,  295  Fed.  225,  227,  that : 


“We  are  satisfied  that  under  the  statute  it  was 
the  intention  of  Congress  to  allow  for  losses  paid 
for  property  which  contain  manganese.” 


was  right;  that  it  applies  equally  to  property  contain¬ 
ing  pyrites,  chrome  or  tungsten ;  that  the  decision  has 
not  been  reversed  or  overruled;  that  the  judgment 
appealed  from  should  be  reversed,  and  that  the  relief 
prayed  for  in  Appellant’s  petition  should  be  granted. 


Respectfully  submitted, 


Irving  E.  Burdick, 

295  Madison  Avenue,  New  York, 
Attorney,  The  Kershaw  Mining 
Company,  New  York,  et  at. 
Sherley,  Faust  &  Wilson, 

Metropolitan  National  Bank  Build¬ 
ing,  Washington,  D.  C., 

Attorneys,  W .  A.  Parker,  Waco, 
Texas,  et  at. 


